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PREFACE. 


THE object of this publication is to afford a Sketch of Pazracc. 
the Rise and Progress of the English Constitution, by = 
prefixing an Historical Introduction, and affixing Legal 

Notes to the Constitutional Treatise of De Lolme:—the 
legislative enactments of the nineteenth century having, 

in many respects, rendered the text of that author 
essentially defective and inaccurate. 


The Introduction has been embodied in the First 
Volume, and extends from the earliest period of 
authentic history, up to the termination of the reign 
of William III., and is arranged under seven divisions; 
viz., the Saxon Period—Norman Era—House of Plan- 
tagenet—Line of Lancaster—Line of York—House 
of Tudor—and House of Stuart. 


The motive for terminating the Introduction with 
the reign of William II]., was to avoid controversy 
with any political party 2 esse,—consequently, allusions 
to men and measures of the present day are utterly 
disclaimed. 


Under the “Saxon Period,”’—Changes effected by 
the Saxons; Prerogatives of the Saxon Kings; the 
Witena Gemot; Personal Ranks in Society; Local 
Divisions of the Country; and the Municipal Police,— 
have been respectively illustrated, : 
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Under the “ Norman Era,” the period from 1066 to 
1154, information will be derived, respecting the 
Maintenance of the Saxon Institutions; Tenure of 
Lands; Laws of William I.; Administration of Justice; 
Ecclesiastical Jurisdiction; Domesday; Sac and Soc; 
and the “ Councils.” 


The Arbitrary Exercise of the Royal Prerogative; 
Origin and Progress of the Legislative Assemblies; 
Privileges of Lords and Commons; Prerogative of the 
Crown to create Peers, and grant the right of Parlia- 
mentary Representation; Pecuniary Exactions; Admi- 
nistration of Justice; Improvements in the Laws; Ju- 
dicial Powers of the Peers; Increased Importance of 
the Borough Institutions; Constitutions of Clarendon; 
Antipathies against the Papal Power; Alienation of 
Lands; and General State of the Country during the 
Dynasties of Henry I., Richard I., John, Henry III, 
Edward I., Edward II, Edward III., and Richard IL, 
—have been detailed under the “House of Planta- 
genet.” 


The “ Line of Lancaster” extends from 1399 to 
1461; and the Title of Henry IV. to the Crown; Pre- 
rogative of the Crown to appoint a Regent; Constitu- 
tional Rights of the Lords and Commons; Persons to 
be chosen, and choosers of Knights and Burgesses to 
serve in Parliament; Rising Importance of the Com- 
mons, and Improper Conduct of the Sheriffs in making 
their Parliamentary Returns; Borough Institutions; 
Pecuniary Taxation; with the National Dissensions,— 
have been discussed in this division. 
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No essential changes having occurred under the 
“Line of York,” it has been deemed expedient to 
refrain from entering into details during that period of 
our history. 


Prerogative of the Crown; Royal Proclamations; 
Perfidious and Tyrannical Characters of Henry VIL, 
Henry VIII., Mary, and Elizabeth; Privilege of Parlia- 
ment, and its Servility; Interference by the Executive 
in Parliamentary Llections, and its results; General 
State of Political Affairs; [ll Effects from the Distribu- 
tion of Abbey Lands; Corruption of the Municipal 
Institutions; Liberty of the Press; Pecuniary [xac- 
tions; Impressment; Rescission of Tyrannical Statutes 
by Ikxdward VI.; Popular Statutes and Trial by Jury; 
Administration of Justice; Court of Star Chamber; 
Punishment by Torture; and Regulations of Police 
and Commerce, as existing from 1485 to 1603,—will 
be found under the “House of Tudor.” 


The Suppression of Monasteries, and the Reforma- 
tion of the Anglican Church, under the Tudors, have 
been delineated, from which it will be perceived that 
the only descendant, representative, or successor to the 
ancient British Church, and the only descendant, repre- 
sentative, or successor of the Church, which Gregory 
sent Augustine to plant among the Anglo-Saxons, is 
the present Church of England; and that sect, com- 
monly called “Roman Catholics,” are nothing but a 
mere body of dissenters from the Anglican Church. 


An outline of the early history of the principal 
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dogmas of the Anglican Church has been likewise given 
for the purpose of establishing the proposition, that the 
changes which were effected under the Tudors were 
justified by the practice of the Primitive Church, and 
that the Roman Catholic schismatic doctrines are of 
modern origin, and unjustifiable, and that the schism 
which interrupted the communion between the Churches 
of Rome and England is wholly the work of the 
former, whose schismatical conduct has even brought 
into question her claim to the appellation of “Ca- 
tholic.” 


Under the title “House of Stuart,” have been 
included the reigns of James I., Charles I., Charles IT., 
James II., and William ITI. 


The Defective Title of James I. to the Throne; 
his Improper Influence over the Borough Institu- 
tions; Prerogative of the Crown; and Privilege of 
Parliament, with its Powers of Commitment,—have 
been considered. 


Character of Charles I.; Proceedings of his First 
Parliament; Parliaments of 1626, 1628, and 1629; 
Unconstitutional Proceedings of the Executive; Court 
of Star Chamber; Illegal Taxation ; Case of Hampden; 
the First Parliament of 1640; Invasion by the Scots, 
and the Council of York; with the Infamy of the Long 
Parliament,—have been exemplified. 


Under the reign of Charles II., commentaries have 
been made upon the Misfortunes of Anarchy; Lenient 
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Proceedings at the Restoration; Grant of Royal Reve- 
nues; Disbanding the Army; Titles to Property; 
Parliament of 1661; Punishment of the Regicides; 
Corporation Act; Triennial Act; Religious Dissen- 
sions; Original Jurisdiction in Civil Causes, as claimed 
by the House of Lords; Impeachment of Danby; 
Appropriation of Supplies; Administration of Justice ; 
Habeas Corpus Act; Quo Warranto Informations ; 
and Attempts to create an Absolute Monarchy. 


Duplicity of James II.; Parliament of 1685; Prero- 
gative of Dispensation; the Ecclesiastical Commission ; 
Unconstitutional Exercise of the Prerogative; and the 
Expulsion of James IT. from the Throne,—have expe- 
rienced attention. 


The progress of Puritanical Republicanism, and 
Roman Catholic Treason, during the Stuart Era, have 
been depicted, from whence it will be perceived that 
the superior wisdom and- sanctity of the Anglican 
Church was the only firm basis of our monarchical 
government, and of that civil liberty which equally 
protects, and punishes, the peasant and the prince,— 
in fact, to adopt the last exhortation of Charles I. to 
his son, “that scarce any one who hath been a 
beginner, or an active persecutor of this late war 
against the Church, the laws, and me, either was, or is, 
a true lover, embracer, or practiser of the Protestant 
religion established in England.” 


Principles under which the Executive Power was 
intrusted to the Prince of Orange; Declaration and 
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Bill of Rights; Acts of Settlement ; Corrupt Decisions 
of Committees of the House of Commons respecting 
the Municipal and Parliamentary Elective Franchises ; 
Act of Toleration; Settlement of the Revenue; and 
Triennial Bill,—conclude the Introduction. 


The Treatise of De Lolme is contained in the 
Second Volume. The First Book contains a survey of 
the various Powers included in the English Constitu- 
tion, and of the Laws both in civil and criminal cases, 
and is subdivided into fourteen chaptérs, in which are 
discussed,—the Causes of the Liberty of the English 
Nation; Legislative Power; Executive Power; 
Boundaries which the Constitution has set to the 
Royal Prerogative; Private Liberty, or the Liberty 
of Individuals; the Law that is observed in England 
in regard to Civil Matters; Courts of Equity; Crimi- 
nal Justice; and the Laws relative to Imprisonment. 


The Notes affixed to this division of the work, have 
corrected the inaccuracies of the original text: thus, 
to Chapter IV., the number of Parliamentary Repre- 
sentatives under Stat. 2 William IV. c. 45, 2 & 3 
William IV. cc. 65, 88; Amount of Population repre- 
sented in Parliament; Qualifications for Members of 
Parliament; Qualifications for County and Borough 
Voters; Mode in which the House of Commons 
is summoned; Transmission of Llection Writs; 
Proclamations for County and Borough Elections; 
Treating and Bribing at Parliamentary Elections; 
Interference by Peers in Parliamentary Elections; 
Interference by the Military; Riots; and the rights 
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of the Representative Peers under the Acts of Union 


between Scotland, Ireland, and England,—have been 
stated. 


The Notes to Chapter V. detail the reasons for 
leaving the dispensation of Justice and Mercy to the 
discretion of the Crown, and intrusting the Military 
Power to the Executive, and explain the principles 
under which it is held, that “the King can do no 
Wrong.” Allusion has likewise been made to the 
component members of the York and Canterbury Con- 
vocations, and the Statutes relative to the nomination 
and consecration of Suffragan Bishops. 


A Statement of the Public Income and Expenditure 
of the United Kingdom in the year ended January 5, 
1837, has been incorporated in the Notes to Chapter 
| VI, in which information will be found relative to the 
Customs and Excise; Stamps; Assessed and Land 
Taxes; Post Office; Crown Lands; Public Debt; 
Civil Government; Justice; Diplomacy; Forces; Pre- 
ventive Service; Taxes; Superannuation, or Retired 
Allowances; Compensation Allowances; Public Works; 
Quarantine, and Warehousing Establishments; Colo- 
nial Charges; Expenses for Special and Temporary 
Qbjects; Public Charitable Institutions; Education, 
Science, and Art; Miscellaneous Charges of a Perma- 
nent and Temporary nature; and Abolition of Slavery. 


The principles under which the grant of a Civil List 
was made to Her Majesty Queen Victoria, the Re- 
strictions which have been placed against the grant of 
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Pensions, and information respecting the Revenues 
of the Duchies of Cornwall and Lancaster,—will be 
found in the Notes to Chapter VII. 


Tabular Statements of the Church Revenues have 
been settled, and appended to Chapter VIII.; from 
which a sketch has been afforded of the Number of 
Benefices in each Diocese; total Amount of Incomes, 
gross and net, of the Incumbents in each Diocese, 
also the Averages of each respectively; Number of 
Curates in each Diocese, total Amount of their 
Stipends, and Average thereof; also four Scales of 
the Incomes of the Beneficed Clergy,—the first advan- 
cing by 107. at each step of the scale to 200/, the 
second by 20/. to 5001, the third by 50/. to 1000/., 
the fourth by 10024 to 2000/., and from thence by 500/. 
to 4000/. and upwards, there being only two above 
the last-ementioned amount; Appropriations and Im- 
propriations, showing the number possessed by each 
class, with the Number of Cases in each Diocese in 
which the Vicarage is partly or wholly endowed with 
the Great Tithes; and the Number of Cases in each 
Diocese in which there is a Glebe House, fit or unfit 
for residence, or in which there is none. 


A detailed Statement has been prepared of those 
who, from “ birth,” “ office,” “ pensions,” “ contracts,” 
or other circumstances, are disqualified from being 
Members of Parliament. 


Some of the principles of the “ Roman Laws” 
having been indirectly embodied in the jurisprudence 
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of this country, and De Loline having made frequent 
allusions to such enactments, suggested the expediency 
of. giving a Sketch of their Origin, Rise, and Progress, 
nnder Nine Periods of the Roman History. 1. The 
Foundation of Rome. 2. The Twelve Tables. 3. 
Abolition of the Decemvirs. 4. Reign of Augustus. 
5. Reign of Hadrian. 6. Reign of Constantine the 
Great. 7. Reign of Theodosius the Second. 8. Reign 
of Justinian. 9. Reign of his Successors, till the Fall 
of the Empire in the East. The Revival of the Study 
of the Civil Law, in consequence of the discovery of 
the Pandects at Amalphi, its Introduction into Eng- 
land, and the Courts in which the Civil and Canon 
Laws are permitted to be restrictively used,—are like- 
wise described. 


The proceedings in Civil Actions have been essen- 
tially changed by recent Statutes, particularly by those 
of 1 George IV. c. 87; 1 George IV. c. 55; 3 George 
IV. c. 89; 6 George IV. ¢. 96; 7 & 8 George IV. 
e. 71; 9 George IV. c. 14; 9 George IV. c. 15; 11 
George IV. & 1 William IV. c. 38; 1 William IV. 
e. 8; 1 William IV. c. 7; 1 William IV. c. 21; 1 
William IV. c. 22; 1 William IV. c. 70; 1 & 2 Wil- 
liam IV. c. 58; 2 William IV. c. 39; 3 & 4 William 
IV. ¢. 42; 3&4 William IV. c. 67; 6 William IV. 
c. 62; in consequence of which the text in Chapter X. 
has been rendered, in many respects, inapplicable—— 
but its inaccuracy has been rectified, and every infor- 
mation compiled respecting “ Civil Process.” 


The Notes to Chapter XI. contain an early history 
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of the Courts of Equity; Principles under which such 
Courts are directed; Mode in which a Bill in Equity 
is preferred; the Form of making Defence; Circum- 
stances under which an Equitable Jurisdiction is exer- 
cised in cases of Accident, Mistake, Fraud, Trustees, 
Transactions between Attorney and Client, Expectant 
Heirs, Guardian and Ward, Infants, Injunctions, 
Account, and Specific Performance of Agreements. 
Under “ Statutable Jurisdiction,” information will be 
derived respecting Commissions of Review, Bank- 
ruptcy, Lunatics, Charities, Habeas Corpus Act, 
Friendly Societies, Justices of the Peace, and Private 
Acts of Parliament. 


Origin of Trial by Jury; Duties of Jurors; Distine- 
tion between Full Proof and Mere Preponderance of 
Evidence; Artificial Evidence; Legal Presumptions ; 
Conventional Evidence; general Restrictions on Jurors; 
Questions of Fact, and Conclusions ef Law; Demurrer 
to Evidence; Moving the Court for a New Trial; 
Grounds upon which New Trials are granted; and 
Advantages arising from the institution of Juries,— 
have been comprised in the Note to Chapter XIII. 


The Second Book of De Lolme contains a view of 
the Advantages of the English Government, and of the 
Rights and Liberties of the People, and is sub-divided 
into twenty-one chapters, in which observations have 
been made relative to the Unity of the Executive 
Power; Advantages resulting from the Division of the 
Legislative Power, and in which an inquiry is made 
whether it would promote public liberty that the laws 
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should be enacted by the votes of the people at large; 


Disadvantages of Republican Governments; Usefulness — 


of the Power of the Crown; Election of Members of 
Parliament; Liberty of the Press; Right of Re- 
sistance; Peculiar manner in which Revolutions have 
always been concluded in England; Manner after 
which the Laws for the Liberty of the Subject are 
executed in England; Essential Differences between 
the English Monarchy, as a Monarchy, and all those 
with which we are acquainted; What kind of Danger 
the Right of Taxation may be exposed to; and the 
Nature of Divisions that take place in England. 


The principal Note appended to this division of the 
text is a Statement of Criminal Offences, and Statutes 
under which they are punishable; an Analysis of Crimes 
committed in 1837; of the Sentences passed; those 
‘who were Acquitted or not Prosecuted; Number of 
Offenders tried before the different Courts; Ages of the 
Criminals; Result of Proceedings against Offenders 
aged Twelve Years and under, with reference to their 
respective Ages; Result of Proceedings against Of- 
fenders aged Twelve Years and under, with reference 
to their Offences; and the degrees of Instruction which 
the Prisoners had received. 


Genealogical Tables have been settled, of the Saxon 
and Danish Kings; Norman Kings of England; House 
of Plantagenet; Line of Lancaster; Line of York; 
House of Tudor; Houses of Stuart, and of Bruns- 
wick,—with an explanatory statement prefixed, of the 
“lines of descent” and “ contractions.” 
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The Advertisement of De Lolme, Table of Contents, 
Statutes cited, Cases cited, Index, and Errata et Cor- 
rigenda (to which, in cases of quotation, references are 
requested), will be found prefixed to the Introduction. 


A Synopsis of the matter contained in the following 
pages, has been likewise embodied in the Index, under 
the titles of “De Jolme,” “Introduction,” and “Re- 


formation.” 


From my learned friends Mr. Berrey, Dr. Lee, and 
Mr. Jebb; and from the valuable publications of the 
H1on. and Rev. A. P. Perceval, Dr. Short, Mr. Hallam, 
Dr. Lingard, Lord John Russell, Dr. Southey, Mr. 
Sharon Turner, the Bishop of Down and Connor, Sir 
Henry Ellis, Mr. Duffus Hardy, Mr. Starkie, Dr. Gel- 
dart, and Mr. Maddock; assistance has been derived, 
which is thus publicly acknowledged with sentiments 
of gratitude and respect. 


61, Cuancery Lane, 
May 10, 1838. 


ADVERTISEMENT. 


Tue Book on the English Constitution, of which a new Dr Loum. 
edition is here offered to the public, was first written 
in French, and published in Holland. Several persons 
have asked me the question, [low I came to think of 
treating of such a subject? One of the first things in 
this country, that engages the attention of a stranger 
who is in the habit of observing the objects before 
him, is the peculiarity of its government: I had more- 
over been lately a witness of the broils which had for 
some time prevailed in the republic in which I was born, 
and of the revolution by which they were terminated. 
Scenes of that kind, in a state which, though small, is 
independent, and contains within itself the principles 
of its motions, had naturally given me some competent 
insight into the first real principles of governments: 
owing to this circumstance, and perhaps also to some 
moderate share of natural abilities, I was enabled to 
perform the task I had undertaken with tolerable 
success. I was twenty-seven years old when I came 
to this country: after having been in it only a year, I 
began to write my work, which I published about nine 
months afterwards; and have since been surprised to 
find that I had committed so few errors of a certain 
kind: I certainly was fortunate in avoiding to enter 
deeply into those articles with which I was not suffi- 
ciently acquainted. 

The book met with rather a favourable reception on 
the Continent; several successive editions having been 
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made of it. And it also met here with approbation, 
even from men of opposite parties: which, in this 
country, was no small luck for a book on systematical 
politics. Allowing that the arguments had some con- 
nexion and clearness, as well as novelty, I think the 
work was of peculiar utility, if the epoch at which it 
was published is considered; which was, though with- 
out any design from me, at the time when the disputes 
with the colonies were beginning to take a serious 
turn, both here and in America. A work which con- 
tained a specious, if not thoroughly true, confutation 
of those political notions, by the help of which a dis- 
union of the empire was endeavoured to be promoted 
(which confutation was moreover noticed by men in 
the highest places), should have procured to the 
author some sort of real encouragement; at least the 
publication of it should not have drawn him into any 
inconvenient situation. When my enlarged English 
edition was ready for the press, had I acquainted 
ministers that I was preparing to boil my tea-kettle 
with it, for want of being able conveniently to afford 
the expense of printing it, I do not pretend to say 
what their answer would have been; but | am firmly 
of opinion, that, had the like arguments in favour of 
the existing government of this country, against 
republican principles, been shown to Charles I., or his 
ministers, at a certain period of his reign, they would 
have very willingly defrayed the expenses of the pub- 
lication. In defect of encouragement from great men 
(and even from booksellers), [ had recourse to a sub- 
scription; and my having expected any success from 
such a plan, shows that my knowledge of this country 
was at that time very incomplete*. 


* In regard to two subscribers in particular, I was, I confess, sadly dis- 
appointed. Though all the booksellers in London had at first refused to 
have anything to do with my English edition (notwithstanding the French 
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After mentioning the advantages with which my 
work has not been favoured, it is, however, just that I 
should give an account of those by which it has been 
attended. In the first place, as is above said, men of 
high rank have condescended to give their approbation 
to it; and I take this opportunity of returning them 
my most humble acknowledgements. In the second 
place, after the difficulties, by which the publication of 


work was extremcly well known), yet soon after I had thought of the 
expedient of a subscription, I found that two of them, who are both 
living, had begun a translation, on the recommendation, as they told me, 
of a noble lord, whom thoy named, who had, till a few years before, filled 
one of the highest offices under the crown. I paid them ten pounds, in 
order to engage them to drop their undertaking, about which I understood 
they already had been at some expense. Had the noble lord in question 
favoured me with his subscription, I would have celebrated the generosity 
and munificence of my patron; but as he did not think proper so to do, I 
shall only observe that his recommending my work to a bookseller cost me 
ten pounds. 

At the time the above subscription for my English edition was adver- 
tising, a copy of the French work was asked of me for a noble earl, then 
invested with a high office in the state; none being at that time to be found 
at any bookseller’s in London. I gave the only copy I had (the consequence 
was, that I was obliged to borrow one, to make my English edition from) : 
and I added, that I hoped his lordship would honour me with his subscrip- 
tion. However, my hopes were here again confounded. As a gentleman 
who continues to fill an important office under the crown, accidentally 
informed me, about a year afterwards, that the noble lord here alluded to 
had lent him my French work, I had no doubt left that the copy I had 
delivered had reached his lordship’s hand; I therefore presumed to remind 
him, by a letter, that the book in question had never been paid for; at the 
same time apologizing for such liberty from the circumstances in which my 
late English edition had been published, which did not allow me to lose one 
copy. I must do his lordship (who is moreover a knight of the garter) the 
justice to acknowledge, that, no later than a week afterwards, he sent two 
half-crowns for me to a bookseller’s in Fleet-street. A lady brought them 
in a coach, who took areceipt. As she was, by the bookseller’s account, a 
fine lady, though not a peeress, it gave me much concern that I was not 
present to deliver the receipt to her myself. 

At the same time I mention the noble carl’s great punctuality, I think I 
may be allowed to say a word of my own merits. I waited, before I pre- 
sumed to trouble his lordship, till I was informed that a pension of four 
thousand pounds was settled upon him (I could have wished much my own 
creditors had, about that time, shown the like tenderness to me); and I 
moreover gave him time to receive the first quarter. 


Dr Lotme. 
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the book had been attended and followed, were over- 
come, I began to share with booksellers in the profit 
arising from the sale of it. These profits I indeed 
thought to be but scanty and slow: but then I con- 
sidered this was no more than the common complaint 
made by every trader in regard to his gain, as well as 
by every great man in regard to his emoluments and 
his pensions. After a course of some years, the net 
balance, formed by the profits in question, amounted 
to a certain sum, proportioned to the size of the per- 
formance. And, in fine, I must add, to the account of 
the many favours I have received, that I was allowed 
to carry on the above business of selling my book, 
without any objection being formed against me from 
my not having served a regular apprenticeship, and 
without being molested by the inquisition. Several 
authors have chosen to relate, in writings published 
after death, the personal advantages by which their 
performances had been followed: as for me, I have 
thought otherwise; and, fearing that during the latter 
part of my life I may be otherwise engaged, I have 
preferred to write now the account of my successes in 
this country, and to see it printed while I am yet 
living. . 

I shall add to the above narrative (whatever the 
reader may be pleased to think of it) a few observa- 
tions of rather a more serious kind, for the sake of 
those persons who, judging themselves to be possessed 
of abilities, find they are neglected by such as have it 
in their power to do them occasional services, and 
suffer themselves to be mortified by it. Toa hope that 
men will in earnest assist in setting forth the mental 
qualifications of others, is an expectation which, gene- 
rally speaking, must needs be disappointed. To pro- 
cure one’s notions and opinions to be attended to, and 
approved by the circles of one’s acquaintance, is the 
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universal wish of mankind. To diffuse these notions Dz Loume. 
farther, to numerous parts of the public, by means of 
the press or by others, becomes an object of real 
ambition; nor is this ambition always proportioned to 
the real abilities of those who feel it: very far from it. 
When the approbation of mankind is in question, all 
persons, whatever their different ranks may be, con- 
sider themselves as being engaged in the same career ; 
they look upon themselves as being candidates for the 
very same kind of advantage: high and low, all are in 
that respect in a state of primeval equality; nor are 
those who are likely to obtain some prize, to expect 
much favour from the others. 

This desire of having their ideas communicated to, 
and approved by, the public, was very prevalent among 
the great men of the Roman commonwealth, and 
afterwards with the Roman emperors; however imper- 
fect the means of obtaining those ends might be in 
those days compared with those which are used in ours. 
The same desire has been equally remarkable among 
modern European kings, not to speak of other parts of 
the world; and a long catalogue of royal authors may 
be produced. Ministers, especially after having lost 
their places, have shown no less inclination than their 
masters, to convince mankind of the reality of their 
knowledge. Noble persons, of all denominations, have 
increased the catalogue. And, to speak of the country 
in which we are, there is, it seems, no good reason to 
make any exception in regard to it; and great men in 
it, or in general those who are at the head of the 
people, are, we find, sufficiently anxious about the 
success of their speeches, or of the printed performances 
which they sometimes condescend to lay before the 
public: nor has it been every great man, wishing that 
a compliment may be paid to his personal knowledge, 
that has ventured to give such lasting specimens. 
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Several additions were made to this work at the 
time I gave the first English edition of it. Besides a 
more accurate division of the chapters, several new 
notes and paragraphs were inserted in it; for instance, 
in the 11th chapter of the 2d Book: and, three new 
chapters, the 15th, 16th, and 17th, amounting to about 
ninety pages, were added to the same book. These 
three additional chapters, never having been written 
by me in French, were inserted in the third edition 
made at Amsterdam, translated by a person whom the 
Dutch bookseller employed for that purpose: as I 
never had an opportunity to peruse a copy of that 
edition, I cannot say how well the translator performed 
his task. Having now parted with the copy-right of 
the book, I have farther added four new chapters to it 
(10, 11, B. [.; 19, 20, B. IL.) by way of taking a final 
leave of it; and in order the more completcly to effect 
this, I may perhaps give, in a few months, a French 
edition of the same (which I cannot tell why I have 
not done sooner), in which all the above-mentioned 
additions, translated by myself, shall be inserted. 

In one of the former additional chapters (the 17th, 
B. II.) mention is made of a peculiar circumstance 
attending the English government, considered as a 
monarchy, which is, the solidity of the power of the 
crown. As one proof of this peculiar solidity, it is 
remarked, in that chapter, that all the monarchs who 
ever existed, in any part of the world, were never able 
to maintain their ground against certain powerful 
subjects (or a combination of them) without the assis- 
tance of regular forces at their constant ‘command ; 
whereas it is evident that the power of the crown, in 
England, is not at this day supported by such means; 


nor even had the English kings a guard of more than 


a few scores of men, when their power, and the exer- 
tions they at times made of it, were equal to what has 
ever been related of the most absolute Roman emperors. . 
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The cause of this peculiarity in the English govern- 
ment, is said, in the same chapter, to lie in the circum- 
stance of the great or powerful men, in England, 
being divided into two distinct assemblies, and, at the 
same time, in the principles on which such a division 
is formed. To attempt to give a demonstration of this 
assertion otherwise than by facts (as is done in the 
chapter here alluded to,) would lead into difficulties 
which the reader is little aware of. In general, the 
science of politics, considered as an exact sczence,—that 
is to say, as a science capable of actual demonstration,— 
is infinitely deeper than the reader suspects. The 
knowledge of man, on which such a science, with its 
preliminary avioms and definitions is to be grounded, 
has hitherto remained. surprisingly imperfect: as one 
instance how little man is known to himself, it might 
be mentioned that no tolerable explanation of that 
continual human phenomenon, laughter, has been yet 
given; and the powerful complicate sensation which 
each sex produces in the other, still remains an equally 
inexplicable mystery. 

To conclude the above digression (which may do 
very well for a preface), I shall only add, that those 
speculators who will amuse themselves in seeking for 
the demonstration of the political theorem above ex- 
pressed, will thereby be led through a field of observa- 
tions, which they will at first little expect; and in their 
way towards attaining such demonstration, will find 
the science, commonly called metaphysics, to be at 
best but a very superficial one, and that. the mathe- 
matics, or at least the mathematical reasonings hitherto 
used by men, are not so completely free from error as 
has been thought*. 

* Certain errors that are not discovered, are, in several cases, compen- 


sated by others, which are equally unperceived. 
Continuing to avail myself of the indulgence an author has a right to 
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Out of the four chapters added to the present edition, 
two (the 10th and 11th, B. I.) contain, among other 
things, a few strictures on the Courts of Equity; in 
which I wish it may be found I have not been mistaken; 
of the two others, one (19th, B. IL.) contains a few 
observations on the attempts that may, in different 
circumstances, be made, to set new limits to the autho- 
rity of the crown; and, in the 20th a few general 
thoughts are introduced on the right of taxation, and 
on the claim of the American colonies in that respect. 
Any farther observations I may make on the Inglish 
government, such as comparing it with the other 
governments of Kurope, and examining what difference 
in the manners of the inhabitants of this country may 
have resulted from it, must come in a new work, if I 
ever undertake to treat these subjects. In regard to 
the American disputes, what I may hereafter write on 
that account will be introduced in a work which I 
may at some future time publish, under the title of 
Histoire de George Trots, Roi @ Angleterre, or, perhaps, 
of Histoire d Angleterre, depuis TAnnée 1765 (that in 
which the American stamp-duty was laid) jusyues a 
? Année 178—, meaning that in which an end shall be 
put to the present contest*. 


J. L. De Loume. 
November, 1781. 


claim in a preface, I shall mention, as a farther explanation of the pecu- 
liarity in the English government above alluded to, and which is again 
touched upon in the postscript to this advertisement, that a government 
may be considered as a great ballet or dance, in which, as in ‘other ballets, 
every thing depends on the disposition of the figures. 

* A certain book, written in French, on the subject of the American 
dispute, was, I have been told, lately attributed to me, in which I had no 


share. 
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POSTSCRIPT. 


NOTWITHSTANDING the intention above expressed, of De Loume. 
making no additions to the present work, I have found 
it necessary, in this new edition, to render somewhat 
more complete the 17th chapter, Book II., On the 
peculiar foundations of the English monarchy as a 
monarchy ; a8 I found its tendency not to be very well 
understood; and, in fact, that chapter contained little 
more than hints on the subject mentioned in it: the 
task, in the course of writing, has increased beyond 
my expectation, and has swelled the chapter to about 
sixty pages above what it was in the former edition, so 
as almost to make it a kind of separate book of itself. 
‘The reader will now find, that, in several remarkable 
new instances, it proves the fact of the peculiar stabilty 
of the executive power of the British crown, and 
exhibits a much more complete delineation of the 
advantages that result from that stability in favour of 
public liberty. 

These advantages may be enumerated in the follow- 
ing order :—I. The numerous restraints the governing 
authority is able to bear, and the extensive freedom it 
can afford to allow the subject, at its own expense: 
II. The liberty of speaking and writing, carried to the 
great extent it is in England: III. The unbounded 
freedom of the debates in the legislature: IV. The 
power to bear the constant union of all orders of subjects 
against its prerogatives: V. The freedom allowed to 
all individuals to take an active part in government 
concerns: VI. The strict impartiality with which jus- 
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tice is dealt to all subjects, without any respect what- 
ever of persons: VII. The lenity of the criminal. law, 
both in regard to the mildness of punishments, and 
the frequent remission of them: VIII. The strict 
compliance of the governing authority with the letter 
of the law: IX. The needlessness of an armed force to 
support itself by, and, as a consequence, the singular 
subjection of the military to the civil power. 

The above-mentioned advantages are peculiar to the 
English government. To attempt to imitate them, or 
transfer them to other countries, with that degree of 
extent to which they are carried in England, without 
at the same time transferring the whole order and con- 
junction of circumstances in the English government, 
would prove unsuccessful attempts. Several articles 
of English liberty already appear impracticable to be 
preserved in the new American commonwealths. The 
Trish nation have of late succeeded in imitating several 
very important regulations in the English government, 
and are very desirous to render the assimilation com-' 
plete; yet, it is possible, they will find many incon- 
veniences arise from their endeavours, which do not 
take place in England, notwithstanding the very great 
general similarity of circumstances in the two king- 
doms in many respects; and even also, we might add, 
notwithstanding the respectable power and weight the 
crown derives from its British dominions, both for 
defending its prerogative in Ireland, and preventing 
anarchy: I say, the similarity in many respects between 
the two kingdoms; for this resemblance may, perhaps, 
fail in regard to some important points: however, this 
is a subject about which I shall not attempt to say 
anything, not having the necessary information. 

The last chapter in the work, concerning the nature 
of the devisions that take place in this country, I have 
left in every English edition as I wrote it at first in 
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French. With respect to the exact manner of the 
debates in parliament, mentioned in that chapter, I 
cannot well say more at present than I did at that 
time, as I never had an opportunity to hear the debates 
in either house. In regard to the divisions in general 
to which the spirit of party gives rise, I did perhaps 
the bulk of the people somewhat more honour than 
they really deserve, when I represented them as being 
free from any violent dispositions in that respect: I 
have since found, that, like the bulk of mankind in all 
countries, they suffer themselves to be influenced by 
vehement prepossessions for this or that side of public 
questions, commonly in proportion as their knowledge 
of the subject is imperfect. It is, however, a fact, that 
political prepossessions and party spirit are not produc- 
tive, in this country, of those dangerous consequences 
which might be feared from the warmth with which 
they are sometimes manifested. But this subject, or 
in general the subjects of the political quarrels and 
‘divisions in this country, is not an article one may 
venture to meddle with in a single chapter; I have, 
therefore, let this subsist, without touching it. 

I shall, however, observe, before I conclude, that an 
accidental circumstance in the English government 
prevents the party spirit, by which the public are 
usually influenced, from producing those lasting and 
rancorous divisions in the community which have 
pestered so many other free states, making of the 
same nation, as it were, two distinct people, in a kind 
of constant warfare with each other. The circumstance 
I mean is, the frequent reconciliations (commonly to 
quarrel again afterward) that take place between the 
leaders of parties, by which the most violent and 
ignorant class of their partisans are bewildered, and 
made to lose the scent. By the frequent coalitions 
between Whig and Tory leaders, even that party dis- 
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tinction, the most famous in the English history, has 
now become useless: the meaning of the words has 
thereby been rendered so perplexed that nobody can 
any longer give a tolerable definition of them; and 
those persons who now and then aim at gaining popu- 
larity by claiming the merit of belonging to either 
party, are scarcely understood. The late coalition be- 
tween two certain leaders has done away, and prevented 
from settling, that violent party spirit to which the 
administration of Lord Bute had given rise, and which 
the American disputes had carried still farther. Though 
this coalition has met with much obloquy, I take the 
liberty to rank myself in the number of its advocates, 
so far as the circumstance here mentioned. 


J. L. De Lome. 
May, 1784. 
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ABBEYS—vide Epwarp VI., reign of—Henry VIII., reign of—Rzror- 
MATION 
ABDUCTION, of a woman on account of her fortune, 1052 
Of a girl under sixteen years of age, 1112 
Decoying, enticing, or detaining children, 1078 
ABJURATION, oath of, 193—196, 290, 293, 427, 444, (Note 53) 445, 473, 
573, 604 
Dispensed with in England and Wales hy 5 & 6 William IV, c. 36, 5 
Must be taken by Protestants in Ircland, 548 
ABORTION, administering medicine, &v., to procure the miscarriage of a 
woman with child, 1036 
Using instruments to procure miscarriage, 1036 


ACCIDENT—vide Equity 


ACCUSING, or threatening to accuse, a man of an infamous crime, with 
intent to extort money, 1036, 1049 


ACTION—vide Equity—Process 
ADDITION, of defendant, how described in civil process, 702, 703, 712—715 


ADJOURNMENT, of nomination or poll in cases of riot, 558 
Of county court and place of election, 550, 551 


ADMISSION OF FREEMEN—vide Mounicirat Instirutions 


AFFIRMATION, the solemn affirmation and declaration of Quakers to be 
accepted instead of an oath, 548 
AFFRAY—vide Riors 


Not assisting in the suppression of, 1103 
Illegal, causing an, 1103 


AGENT, applying to his own use money or securities intrusted to him for a 
specific purpose, 1083 
Converting to his own use any chattel, security, or power of attorney, 
intrusted to him for safe custody, or for any special purpose, 1083, 
1084 : 
Pledging goods of his principal intrusted to him for sale, 1083, 1084 
AGENTS, and others employed at parliamentary elections, disqualified from 
voting, 547 
Bribery by, 551—556 
AGGREGATE BODIES —vide Borovcus— Lxcisuative AssEMBLIES — 
MonicipaL INstirurTions 


ALDERMAN —vide Municipan InstiTurions 
Title of, under the Saxons, was personal, 13 
Local divisions of shires and boroughs were presided over by the “ ealdor- 
man,” 15 
ALFRED, accession of, to the throne, 8 
Collection of Saxon laws by, 17, 18 
Principle under which Alfred acted, in his legislative capacity, was to 
respect established authority, 18 
ALIENS, excluded from the enjoyment of either civil or military employ- 
ments, 474 
Incapacities of, from exercising the elective franchise, 546 
Disqualifications of, from being members of parliament, 621 
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XLVI INDEX. 


InpEx. ALLEGIANCE, possession of the throne gives a sufficient title to the sub- 
ject’s, and justifies resistance to those who may claim a superior right, 
155 

Limitation on the crime of treason, 111 ; 

No power in England has a coercive power over the person of the king 
(Note 7), 420 

Circumstances under which the subject is justified in renouncing, 468 

Subject absolved from, to a Roman Catholic sovereign, 473 

Oath of, dispensed with in England and Wales, by 5 & 6 William IV. 
c. 36,—but still to be taken by Protestants in Scotland and Ireland, 548 

Endeavouring to seduce any subject from, 1035, 1067, 1109—1112 


ALMS, reccipt of, creates a disqualification from exercising the parliamentary 
elective franchise in boroughs, 546 


AMERICA, in republican, liberty is the theory, and slavery the practice, 366 
Claim of the colonies of, of voting supplies to the crown would, if 
obtained, have been hurtful to the English constitution, 1020, 1021 
Those who were thc advocates of American independence, were the 
en sanguine of the future wealth and greatness of that country, 
023 
Policy which ought to have been pursued by England, respecting the 
colonies of, (Note +), 1023, 1024 


AMMUNITION—vide Sronzs 
ANATOMY, offending against the laws for regulating schools of, 1125 
ANCHORS, punishment for unlawful possession of, 1085 


ANCIENT DEMESNE, tenants in, temp, William I., 25 
Parliamentary rights of tenants of, 543 


ANCIENT RIGHTS—vide Borovcus—LxGIsLtaTIvE ASSEMBLIES—MuNI- 
CIPAL INSTITUTIONS 
Voters in respect of, in cities and boroughs, protected by 2 William IV. 
c. 40, p. S45 


ANIMAL, punishment for an unnatural offence committed with, 1033 
Unlawful hunting or killing of, 1074, 1075, 1089 : 


ANNUITIES, forging transfer of intcrest in, 1045, 1046, 1069 


APPEAL, House of Lords have an ultimate jurisdiction in cases of, from 
the courts below, 447 
Abolition of, in cases of murder, treason, or other offences, 602 


APPREN TICE—vide Municieau Insritrurions 


ARCHITECT, appointed by the Lord-Lieutenant of Ireland, to superintend 
the execution of public works, disqualified from parliament, 625 


ARMS, unlawful drilling to the use of, 1115 


ARMY, origin of the standing, 422 
Restrictions on the powers of the crown, respecting maintenance of, 486, 
487, 602, 603 
Is not, in England, the means of supporting the authority of the crown, 
970, 972 
Tnefficacy of, to James IT., 459—470 
When the sovereign looks to the military for the security of his person 
an] authority, the same military Jaws by which the army is kept 
together, must be extended over the whole nation, 972 
Expenses of, during 1837, pp. 579, 583, 585 
ARRAIGNMENT of Prisoners, 776 
ARREST—vide Procxss 
Ancient method of, in civil causes, by the English laws, 681—683, 685 


Alterations in the English law, 700, 716 
By the Roman law, 683—685 


ARSON, punishment for the commission of, 1033, 1034, 1036 
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ASSAULT, upon a magistrate, officer, or other person, on account of the 
exercise of his duty in preserving wreck, 1086 
With intent to commit felony, 1034, 1036 


— or revenue officers, or persons acting in their aid, 1035, 1036, 1088, 
5 


To prevent apprehension or detainer, 1035, 1064, 1065, 1070, 1071, 1080, 
1109, 1115 


In pursuance of a conspiracy to raise wages, 1115 

Deerkeepers or gamekeepers, 1089, 1090 

Officers of the customs, 1035, 1036, 1065, 1066, 1088, 1115 

With intent to rob, 1036, 1080, 1081 
ASSAY-MARKS, punishment for counterfeiting, 1041, 1055, 1065, 1072, 1081 
ASSEMBLY —vide PoruLar AssEMBLIES 


ASSESSED TAXES, declaring any matter or thing which shall be false or 
untrue, in any declaration required by 50 George III. c. 105, p. 1093 
Must be paid by parliamentary electors in boroughs, 544 
ASSIGNEES, fraudulent misapplication of moneys by, 1083 
Of leasehold estates may vote for counties, 543 
Under-lessees of, may vote in counties, if in occupation, 543 


ASSIGNMENT—vide Bankrupt 
ATHELSTANE, accession of, to the prejudice of his legitimate brothers, 8 
ATHENS, arbitrary proceedings of its magistrates, 858 
ATTAINDER, prosecutions by bills of, 164, 167, 168, 401 

Ineligibility from parliament by reason of, for treason or felony, 628, 629 
ATTORNEY S—vide Equiry—Pxocsgss (Civiz) 

Employed and paid by parliamentary candidates, cannot vote at elec- 

tions, 547 


AULA REGIS, component members of, 28, 29, 111, 500, 501 
Common Pleas, dismembered from, 636 
King’s Bench may be considered as the remains of, 637 


BAHAMA ISLES, governors of, ineligible for parliament, 623, 624 
BAIL—vide Haseas Corpus 
BANK OF ENGLAND, governor and officers of, eligible for parliament, 625 
BANKER, applying to his own use money or securities intrusted to him for a 
specific purpose, 1083 
Converting to his own use any chattel, security, or power of attorney, 
intrusted to him for safe custody, or for any special purpose, 1083, 1084 
BANK NOTES, &c., forgery of, 1041—1043 
Having in possession, paper or plates of forged, 1055, 1056, 1058 
BANKRUPT, member of parliament becoming, certificate of, 542 
Notice in Gazette of a member having become, 542 
Being declared a, and not surrendering to the commissioners, 1039 
BARGE, stealing from, in port, or in a river or canal, 1054 
Cutting or damaging any rope of, &c., with intent to steal, 1064 
BARONS— vide Pzzrs 


Of France, were originally, in a great measure, independent of the 
crown, 498, 499 


Not so in England, but united in a common cause with the people, 
19—43, 50—-54, 67-69, 98, 99, 119, 490-504, 900, 977 
BARRISTERS, when incapacitated from parliament, 621 
BASTARD, concealment of the birth of, 1117 
BEN EFICE—vide Rerormarion—REVENuES (EccLESIASTICAL) 
Parliamentary exceptions in favour of, in the elective franchise, 544 


BIGAMY, punishment for, 1078 
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BILL OF RIGHTS, provisions of, 472, 473, 529, 903, 904 
BIRTH, freedom by, still acquired, for exercising elective franchise, 545 
BOAT, stealing from, in port, or in a river or canal, 1054, 1055 


BOROUGHS—vide Lecistative AssEMBLIES—MunicIPAL INSTITUTIONS 

Local government and exclusive jurisdiction apart from the county, was 
the origin and foundation of, 15 

Laws of Canute, and other Saxon regulations, establish that, had but 
one law, 15 

Subdivisions of, into wards, 15 

Number of places described in Domesday as, 33 

Burgess-ship did not depend on tenure, 33 

Those who paid scot and lot alone entitled to the privileges of, 33 

Non-residents had no borough rights, 34 

Castles and merchant guilds distinct from, 34, 63 

Privileges exclusively granted to the responsible inhabitants of, 34 

Immunitics to, and individuals, temp. John, 58 

Prerogative of the crown to create, 58 

Principles embodied in the recent “ Reform’? and “ Municipal Corpo- 
ration Acts,” arc but a partial restoration to, of thcir ancient 
rights, 59 

All, essentially the same, 59 

Grants among the Cartee Antique directed to the citizens, burgesses, 
&e., 59 

Privileges of, applied to local permanent residence, 65 

Charters to, drawn with greater accuracy, temp. Henry VI., when the 
word “ corporation” was first introduced, 149 

Number of charters granted to, by Mary, 259 

Undue influence exercised over, by Elizabeth, 275—281 

Institutions of, modelled for political objects, 275 

New, summoned to send members of parliament, 275 

Many places ceased to be, by not keeping up the exercise of their 
exclusive jurisdiction, 276 

Prerogative of the king to create, 277 

Creation and restoration of, by Elizabeth, 277 

Origin of the usurpations and conflicting usages in, 278 

Improper influence exercised over, by James I, 316—320 

Rights of, and corporate rights, distinct, 318 


BRIBERY —vide Treatine 

First case of, in which the offence was brought before the House, 275 

Disqualifies the elector and the elected, 553 

Principles embodied in the statutes against corruption and, 553 

Incapacities arising from a conviction for perjury or, 553 

Voter giving, or forbearing to give, his vote for money, 553 

Wager between two voters, 553 

Any undue influence vitiates an election, 554 

Purchasing a seat in parliament, 554 

Candidate liable for the acts of his agent, 554 

Principal cases upon which questions of, have arisen, 555 

Principles under which the House of Commons have acted in cases of, 
555 

Effects of, 556 ; 

By a candidate, 556 

Affects the petitioning candidate, 556 

Reign of Charles IJ., the plan of influencing the commons by bribes, 
was first reduced to a regular system, 458 


BRIDGES, public, pulling down or destroying, 1050 
BROKER, applying to his own use money or securities intrusted to him for a 
specific purpose, 1083 
Converting to his own use any chattel, security, or power of attorney, 
intrusted to him for safe custody, or for a special purpose, 1083, 1084 
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BUILDINGS—vide Arson 
Riotously demolishing, pulling down, or destroying, a dissenting church 
or chapel, or machinery for trade, manufacture, &c., 1033 


BURGAGE TENURE—vide Borovcus—MUunIciPaL iasenorions 
Corruption of parliamentary elections, exercised by means of, (Note 16,) 
481 
Parliamentary rights of tenants in, reserved, 545, 546 


BURGESSES AND FREEMEN—vide HOPE UGES LS OATITS ASSEMBLIES 
—MunIcIPAL INSTITUTIONS 
Parliamentary rights of, reserved, 545, 546 


BURGLARY, punishment for, 1034, 1037, 1053, 1054 


BYE-LAWS—vide Borovcus—Mounicira, Institutions 
Authority of the “select bodies” to make bye-laws recognised, 280 
‘* Case of Corporations ”’ ought not to have been recognised by courts of 
law, 280 
Right of clection cannot he altered by, 318 


CAMBRIDGE UNIVERSITY, returns two members of parliament, 532 
Parliamentary representatives of, not required to have a property quali- 
fication, 541 


CANADA, lieutenant-governor of, disqualified from parliament, 624 


CANAL BANK OR WALL, cutting and breaking down, whereby lands are 
overflowed or damaged, or in danger of being so, 1049, 1050 

Cutting off, drawing up, or removing piles, chalk, or materials, &c., 

fixed in the ground, or used to secure any canal bank or wall, 1050, 


1077 


CANDIDATES—vide Brinery—Leais_ativE ASSEMBLIES—TREATING 

Eldest son of a peer, peeress, bishop, or person qualified for a knight of 
the shire, require no property qualification, 541 

Liability of, to be called on to swear to property qualification, 541 

Member bound to deliver the particulars of his property qualification to 
the clerk of the house, 541 

Standing orders for exainining the qualification of, upon a petition, 541 

Sitting member can question the qualification of a petitioner, 542 

Member becoming bankrupt, 542 

Situation of property for a member’s qualification, 542 

Representatives of the universities do not require qualification from 
estate, 541 

Personal incapacitics of, from parliament, 621—629 

Any undue influence vitiates parliamentary elections, 554 

Purchasing a seat in parliament, 554 

Responsible for the acts of their agents, 554 


CANON LAW—vide Dr Lotmxr—Epwarp VI.—E.umanperu—Henry VIII. 


—INTRopDUCTION—REFORMATION—RomMAN Law 
CANUTE, the laws of, establish, that all boroughs had one law, 15 


CATTLE, stealing horse, mare, gelding, colt, or filly, bull, cow, ox, heifer, 
or calf, ram, ewe, sheep, or lamb, 1064 
Killing, with intent to steal the carcass or skin, or any part of the cattle 
so killed, 1054 
Killing, maiming, or wounding, 1054 
Improperly keeping a slaughter-house for, 1079 


CENSORS—vide Roman Laws 
CESTUIQUE USE, in possession, may vote for members of parliament, 543 
CHALLENGING JURYMEN, rights of prisoners in, 777 


CHANCELLOR OF DUCHY OF LANCASTER, incapacitated from par- 
liament, 622 
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CHANCERY, COURT OF—vide Equity 
CHAPELS—vide Sacnritzcz 
CHARACTER, necessity of acquiring a good, under the Saxon institutions, 17 


CHARLES I. vide Dz Lotmze—InrropuctTIon 
Reign of, 366—413, 522525 
Characters of the king and commons, 316 ee 
The king’s manners not good; he spoke and behaved to ladies with inde- 
cency in public, (Note 2,) 367 
Nation divided into two parties, of courtiers and oppositionists, 366 
Character of Charles I., 367, 377, 378, 403 
Unconstitutional proceedings of the commons, 367 
He who makes the most extensive professions, is falsely conceived by 
the unreflecting portion of mankind to be their best friend, (Note 4,) 
367, 807, 808 
Constitution destroyed by a faction, who despised equity, law, and 
justice, 367 
Opinion of Mrs. Hutchinson respecting the state of parties, in 1647, 
(Note 3,) 367 
Proceedings of the First Parliament, 368, 369 
Bad feeling of the commons towards the king, 368 
Issue of privy seals, 369 
The Parliament of 1626, pp. 369—372 
Members of the opposition nominated as sheriffs, 369 
Policy of the preceding parliament pursued, 369 
Impeachment of Buckingham, 369, 370 
Insults offered to the commons by the king, 370 
Imprisonment of members, 370 
Resolutions of the lords on their personal freedom from imprisonment, 
370, 371 
The commons threatened by the king, that he should be obliged to try 
“new counsels,” 371, 372 
Measures of the court justified parliamentary opposition, 372 
Tyrapnical conduct of the commons, 372 
Impolicy of dissolving parliament, 372 
Iilegal Taxation, 373—375 
Despotic policy of the king, 373 
Composition with the Roman Catholics, 373 
Exaction of loans and benevolences, 373 
“ Act of Council’ ordering a general loan, 373 
. Injunctions issued to the commissioners, 373, 374 
Doctrine of passive obedience, 374 
National reluctance from arbitrary taxation, 374 
Suspension of the writ of habeas corpus, 374 
The judicial bench tampered with by the executive, 374, 375 
Parliament of 1628, pp. 375—~379 
The court in a minority, 375 
Indiscreet language of the king to the commons, 375 
The commons bound to watch the measures of the executive, 376 
Acts of power may casually be exercised, and yet liberty exist, 376 
Complaint of grievances, 376, 377 
Petition of Right (Stat. 3 Charles I. ¢. 1), 377, 52¢ 
Hypocritical and despotic character of Charles illustrated, 377, 378 
Reliance could not be placed on the honour of the king, 378 
a ae of the commons, as to the violations of the constitution, 
Prerogative of parliaraent, 379 
The Parliament of 1629, p. 379 
Officers of the customs, &c., summoned before the house, 379 
Levies of tonnage and poundage declared by the commons to be illegal, 379 
Declaration of the King to govern without Parlioments, and other Un- 
constitutional Proceedings, 380, 382 


Determination of Charles to govern the country without parliaments, 380 
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CHARLES I.—continued. 
Committal of the members of the opposition, 380 
Despotic measures of the king, and perversion of justice, 380, 381 
Unconstitutional taxation, 381 
Composition with recusants, 381, 382 
Grant of monopolies, 382 
Proclamations interfering with the rights of persons and property, 382 
Court uf Star Chamber, 382—385 
No person should be deprived of his honour or property, until after an 
impartial investigation, 382, 383 
Court of Star Chamber encroaches on the jurisdiction of the other 
courts, 383 
Its mode of process, 383 
Criminal jurisdiction exercised with severity and iniquity, 383, 384 
Case of Prynne, 384 
Case of Leighton, 384 
Fines imposed by the Star Chamber, 384 
Cases of the bishop of Lincoln and Osbaldiston, 384, 385 
City of London fined 70,000/., the king having solicited the judges to 
give an award in his favour, 383 
Illegal Taxation—Case of Hampden, 385—388 
Payment of ship money enforced by distress, 385 
Extra-judicial opinion of the judges on the absolute nature of the pre- 
rogative, 385, 386 
Illegal taxation resisted by Chambers, 386 
Question for judicial determination in the case of Hampden, 386 
Reliance placed on the intrinsic authority of the crown, 386, 387 
Judgments of Mr. Justice Vernon and Chief Justice Finch, 387 
Reasons of state supported as clements of law, by the judicial bench, 387 
National indignation excited at the conduct of the judges, 388 
Invasions on liberty had become as avowed as they were profligate, 388 
The First Parliament in 1640, pp. 388—390 
Causes which induced the summons of a parliament, 388 
Redress of national grievances, 388 
Innovations in religion, 388, 389 
Invasions of private property, 389 
Breaches of the privilege of parliament, 389 
The crown offers to abolish ship money, 389 
Members of the commons committed, 389 
Charles issues an explanatory declaration of his conduct, 389, 390 
Acts of the Convocation, 390 
Enactment of canons, 390 
No person who had conscientiously entered into the ministry could 
object to the et cetera oath, 390 
Members of the convocation insulted, 390 
Invasion by the Scots, and the Council at York, 391 
Illegal expedients for pecuniary resources, 391 
The king advised to summon a parliament, 391 
The Long Parliament, 391—413 
Existence of grievances which needed redress, 391, 392 
Republics have ever been raised on the ruins of monarchy, under pro- 
essions of extreme loyalty, 392 
Character of the commons, as described by Mr. Denzil Hollis, 392 
The best principles for the destruction of monarchy, 392 
Impeachment of Strafford, 392, 393 
Triennial Bill (Stat. 16 Charles I. c, 1), 393 
Beneficial laws and redress of grievances, 393, 394 
Declaration relative to impressment, 394 
Improper interference of the king in parliamentary debates, 394 
Punishment of judicial and ministerial officers, 394 
Ecclesiastical canons to be confirmed by parliament, $94 
The commons rendered incapable of dissolution, upless with their own 
consent, 395 : 


INDEX, 


InpeEx. 


LIV 


INDEX. 


CHARLES I.—continued. 


Insincerity of the crown, 395 

Modes in which factious minorities attain their objects, 395, 396 

Religious Cant of the Commons, 396, 524 

Treatment of the episcopal clergy, 396 

Court of ecclesiastical inquisition, 396, 397 

The Sabbatarian controversy, 397 

Designations of “ Sabbath,” “‘ Sunday,” and “* Lord’s Day,” 397 

Commencement and duration of Sunday, 397 

Observance of Sunday, 397 

Amusements reprobated, 397 

Recreations permitted and exercised, 397 

Intolerance of religious sectaries, 397, 398 

The Book of Sports, 398 

Schisms among the clergy, 398 

Principles of the Anglican Church, relative to the institution of Sun- 
day, 398 

Persecution of the Roman Catholics, 398 

Popular efforts to arrive at the highest pitch of saintship and perfection, 
399 

‘¢ Independents ”’ reject all ecclesiastical establishments, 399 

«© Presbyterians ”’ reject the authority of prelates, 399 

Doctrines of the dissenters arrive at the height of extravagance and 
fanaticism, 400 

Dissenters coincided in the persecution of papacy, 400 

Political systems of dissenters kept pace with their religious systems, 400 

Impeachment of Strafford, 400, 401 

Diszraceful examination of privy councillors, 401 

Bill of attainder against Strafford, 401 

Argument of the solicitor-general in support of Strafford’s attainder, 401 

Intimidation of the lords, 401, 402 

A faction is contemptible when opposed with vigour, but becomes for- 
midable if not fearlessly resisted, 402 

Intimidation of the king by the commons, 402, 403 

Execution of Strafford, 403 

IVustration of the selfish character of Charles I., 403 

Attempts by the commons to assume the executive power, 403, 525 

Offensive and defensive preparations by the commons, 403 

The remonstrance intitled an ‘* Appeal to the People,”’ 403, 404 

Persecution of the bishops, 404 

Anxiety of the commons to destroy the House of Lords, 404 

Exemplifications of ‘* Privilege of Parliament,” as entertained by the 
commons, 4(I4, 405 

Seditious Petitions to Parliament, 405 

From the city apprentices, porters, and beggars, 405 

Pitiable situation of several thousands of females, 405 

Modes in which Pym acquired his political power, 405, 406 

Petitions favourable to church and monarchy rejected, 406 

Reports of insurrections, invasions, and conspiracies, 406 

The rank and intelligence of the country intimidated, 406, 407 

Impeachment of the Bishops, 407 

The bishops would not condescend to blow the trumpet of rebellion, 407 

Indulgence for tender consciences, 407 ' 

Heresies punishable with death, 407 

Improper treatment of the Anglican clergy, 407 

= ner » which arose from the abolition of episcopal jurisdiction, 

08, 409 

No sentiment, save that of the “ meanest of the mean,” ever found 
refuge in the breasts of puritanical ministers, 408 

Puritanical Christian charity, 409 

Under the puritans, controversy and intrigue usurped the place of pure 
religion, 409 

Treasonable Acts of the Commons, 410, 525 
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CHARLES I.—continued. 

Possession of the sword sought after by the commons, 410 

Persecution of the king, 410 

Command of the army assumed by the commons, 410 

Propositions tendered to the king at York, 410, 411 

The crown bound to assent to all bills offered by parliament, 411 

Charles I., from having no party in the nition, by his concessions to par- 
liament, acquired a powerful party, 411 

Motives by which the royalists were actuated, 411 

Declaration of the king to the peers in 1642, 412 

The rank, intelligence, and property of the country, rallicd round the 
crown, 412 

Non-attendance of the members of the Houscs of Lords and Commons, 
412 

T)lustrations of civil liberty, when administered by the “ devoted friends 
of the people,” 413 


CHARLES I].—vide De Lotme--Inrropvucrion 

Reign of, 413—459, 525—527 

Misfortunes of Anarchy, 413 

Whoever has power, abuses it, 413 

Popular leaders actuated by ambition, 413 

The people are always the sufferers by revolutions in governnicnt, (Notes 
2, 3, 4,) 414, 415 

Republican liberty associated with uncompromising tyranny, (Note 5,) 415 

Sale of British citizens for slavery, (Notes 6, 8, 9, 10,) 416 

Restoration of monarchy hailed as a national blessing, 417, 525, 526 

Lenient Proceedings at the Restoration, 418 

Distinction between moral and party justice, 418 

Doctrine of hereditary right, 418, 419 

Act of Indemnity, 419 

Termination of existing controversies, 418, 419 

Parliament influenced by considerations of friendship or revenge, 419 

Provisions in statute of attainder, (Note 7,) 420 

Execution of the regicides, 420 

Administration of Justice not essentially changed under the rebels, 420 

Grant of Royal Revenues, 420 

Committee appointed to scttle a revenue for tlie crown, 420 

Revenues of Charles I. & IL, 421 

Partial relicf from feudal tenures, 42], 526 

Parliamentary revenue conferred on the crown, 421 

Stat. 12 Charles II. c. 24, did not extend to inferior tenures, 421 

Politicians seldom actuated but by selfish ambition, 421 

One moiety of the excise voted to the king in perpetuity, as a commuta- 
tion for the feudal tenures, 422 

Disbanding the Army, 422 

Declaration from Breda, 422 

Origin of the regular standing army, 422 

Titles to Property, 423 

Declaration trom Breda, 423 

Unfortunate situation of the royalists in respect of their properties, 423 

Disputes respecting crown lands, &c., 423 

The Parliament of 1661, p. 423 

Dissolution of the convention parliament, 423, 424 

Impolitic measures of parliament, 424 

The negative voice, and the command of the army, inherent rights in 
the crown, 424 

Severe restrictions on the press, 424 

Restoration of the bishops, 424, 425 

Punishment of the Regicides, 425 

Regicides who had surrendered themselves under the royal proclama- 
tion, 425 

Duty of allegiance to the existing government, 425 
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InDEx. CHARLES IT.—continued. 

——___——_—__ Execution of Vane, and punishment of Lambert, 426 

Justification by Vane of his conduct, 426 

Charles II. declared by the judges to have been a king de facto from the 
death of his father, 426 

Punishment of death executed upon Vane, 427 

Imprisonment of Lambert, 427 

Law, justice, or sense of honour, are practically held by popular assem- 
blies in utter scorn, 427 

The Corporation Act, 427 

Enactments contained in Stat. 13 Charles II. c. 1., Sess, 2, p. 427 

Objects of the Corporation Act, 427 

Alterations effected in the municipal institutions, 427 

The Triennial Act, 428, 526 

Unconstitutional address of the king to parliament, in 1664, p. 428 

Repeal of the Triennial Act, 428 

Religious Dissensions, 429 

Christianity defined, 429 

Evil effects of bigotry when associated with politics, 429 

Last exhortation of Charles I. to his son, respecting the English Catholic 
church, 429 

The Anglican church is between superstitious tyranny, and the meanness 
of fantastic anarchy, 429 

The nation divided into three religious parties, 430 

Liberty of conscience promised in the declaration of Charles IT. from 
Breda, 430 

Restoration of rights to the ministers of the Anglican church, 430 

Proposals of the Protestant dissenters, urging a general religious union, 
431 

Four preliminary requests, 431 

Archbishop Usher’s system of episcopal government, to be the ground- 
work of accommodation, 431 

Parochial] synod, 431 

National synod, 432 

Abolition of religious ceremonies, 432 

General settlement of religious concerns, 432 

Answer of the Anglican bishops, 432 

Declaration of indulgence, 432, 433 

Dissatisfaction of the Presbyterians, 433 

Religious assembly at the Savoy, 433 

The convocation of 1661, pp. 433, 434 

Original powers and duties of the convocation, 434 

Alterations made in the Common Prayer, 434 

Authorized version of the Bible adopted, 434 

Morning prayer, 434 

Occasional prayers, 434 

New collects, and “church” substituted for “congregation,” 435 

Exhortations in the communion service, 435 

Baptism, and prayers to be used at sea, 435 

Visitation of the sick, 435 

Churching of women, 435 

Forms of prayer ordered by proclamation, 435 

No national church can exist, unless her, ministers be zealous advocates 
of the details of its services, 436 

Act of Uniformity (13 & 14 Charles IT. ¢. 4), 436 

Objections to the declaration in the Act of Uniformity, 436 

Dissenters cannot be recovered or reconciled by partial concessions, 437 

Charles II. desirous of removing Roman Catholic disabilities, 437 

Fines and forfeitures for recusancy sought to be released, 457, 438 

Presbyterians, Independents, and Roman Catholics persecute the king 
for religious toleration, 438 


Dispensation from the statutes of non-conformity to the Angli 
church, 438 e ee 
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CHARLES IT.—continued. 

The lords and commons justly suspect the king of treachery to the 
English Catholic church, 438, 439 

Roman Catholic priests ordered to quit the kingdom, 439 

Conventicle Act, for the purpose of suppressing seditious conventicles 
(Stat. 16 Charles IT. c. 4), 439, 440 

The Five Mile Act (Stat. 17 Charles IT. c. 2), 440 

Impolicy of the statute, 440 

Banishment of Clarendon, 440, 441 

An address voted that the laws against non-conformists and papists 
should be put in execution, 441 

The Conventicle Act (22 Charles II. c. 1), 441 

Improper punishment of the non-conformists, 441 

Suspension of penal Jaws in matters ecclesiastical, 441, 442 

Dispensing powers of the king qnestioned by parliament, 442 

Answer of the king, 442, 443 

The commons vote the answer insufficient, 443 

Test Act (Stat. 25 Charles II. c. 2), 443 

Officers of the army required to take the oaths of allegiance and supre- 
macy, 443, 444 

Resolutions of the commons, that no person shall be capable for 
military or civil offices without taking the oaths of allegiance and 
supremacy, 444 

Effects of the Test Act, 444 

Retirement of the duke of York from public affairs, 444 

Popish plot, 445 

Roman Catholic peers made to retire from parliament (Stat. 30 
Charles II. St. 2), 445 

Bill of exclusion against the duke of York rejected by the lords, 445 

The constitution is a conditional contract between the prince and the 
people, 446 

Original Jurisdiction in Civil Causes claimed by the House of Lords, 446 

Case of Skinner, 446 

The lords have exercised an original jurisdiction in civil causes and 
criminal] offences, 447 

Case of Shirley, 447 

Privilege of the commons as to the selection of their speaker, 447, 448 

Impeachment of Danby, 448 

Articles of impeachment, 448 

Charges against Danby not comprehended in Stat. 25 Edward ITI. c, 2, 
p- 448 

It is doubtful whether charges not essentially high treason, can be made 
so by the adaptation of language, 449 

The king’s right to pardon in cases of impeachment, 449 

The commons command that no commoners shall maintain the validity 
of the pardon pleaded by Danby, 449 

The commons deny the right of the bishops to vote, 449 

Parliamentary privileges of the bishops, 450 

The crown, in cases of parliamentary impeachment, has a right to grant 
a pardon after sentence, 450 

Privilege of the commons to impeach, before the House of Lords, any 
peer or commoner, 451 

Penalties against a peer answering any accusation before the commons, 
in person, or by counsel, or by letter, 451 

Appropriation of Supplies, 451 

The commons claim a right of investigating the mode in which public 
moneys have been expended, 451 

Election Writs to be issued by the Speaker during a Prorogation, 452 

Administration of Justice, 452 

Corruption of the judicial bench and the ministers of justice, 452 

Grand jury of Somerset summoned before the Court of King’s Bench, 
for finding a bill against the orders of the judges of aasize, 452, 453 

Illegal taxation not adopted by Charles II., 453 
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LVili INDEX. 


CHARLES II.—continued. 

Attempts to restrain the freedom of the press, 453 

Gencral warrants issued to seize seditious libels, and apprehend their 
authors, 453 

Habeas Corpus Act, 454, 455, 526 

Judges assumed discretionary power in granting the writs of habeas 
corpus, 454 

The judges bound to receive bail in all bailable offences, 454 

Production of prisoners by the gaoler, 454 

Penalties against a gaoler refusing a prisoner a copy of the warrant of 


commitment, 454 
Practice of sending persons out of the country before their trial, abo- 


lished, 455 
Authority of the judges under Stat. 31 Charles IJ. ¢. 2, extended by 


56 George III. c. 100, p. 455 
The arbitrary discretion of any man, is the law of tyrants, 455 


Quo Warranto Informations, 455 
Every exertion made to acquire an uncontrolled influence over corporate 


cities, 455 

Creation of “ select bodies,” 455, 466 

Corporation Act of 1661 productive of mischief, 456 

Alterations in municipal records in order to veil the illegal origin of 
“ non-residents,’ 456 

Charter to Liverpool in 1677, p. 456° 

Origin of the doctrine, that municipal charters may be granted and 


annulled as pleased the crown, 456 
Modes in which surrenders of municipal charters were obtained, 457 


Garbling of corporations for parliamentary elections, 457 
A corporation having 6007. per annum advised by Jeffries to sur- 


render, 457 
Surrenders from thirteen boroughs procured by the earl of Bath, 457, 458 


National privileges in a state of insecurity, 458 

Attempts to create an Absolute Monarchy, 458 

The plan of influencing the commons by bribes, reduced to a regular 
system, 458 

Such practice was continued during the reign of William ILI., 458 

Doctrine of passive obedience generally received, 459 

Reign of Charles II. was the transitional state of the English con- 


stitution, 459 
CHARTA, MAGNA—vide Magna Cuarra 
CHARTERS—vide Municrrat INstTITUTIONS 


CHEATING, obtaining goods by false pretences, 1059, 1085 
Obtaining money by assuming the name of another, 1041, et seg. 


CHELSEA— vide Pensioners 

CHRISTIAN RELIGION—vide Rerormartion 
CHURCH—vide ReronmaTion—ReEvENuES (EccLEsIASsTIcAL) 
CINQUE PORTS—vide LecistatTive ASSEMBLIES 


CIRCUITS of the justiciaries, 28, 46 
Counties that were anciently assigned to each circuit, 46 
CIRENCESTER CASE, temp. James I., 317 ; 
CITIES AND BOROUGHS—vide Borovcus—Lxeis.tative AS&EMBLIES— 
MonicipaL IN8STiruTIoNs 
CITIZENS—vide Borovcus—LxcisLaTive ASSEMBLIzs——~MunicipaL INSTITU 
TIONS 
CIVIL AND ECCLESIASTICAL GOVERNMENT—vide Borovcus— 


De Lotmz — Equiry— Intropucrion — L&GISLATIVE ASSEMBLIES — 
Municipa, Instrrutions— REFORMATION 


CIVIL, ENGLISH, AND ROMAN LAWS—vide Roman Laws 


INDEX. LIX 


CLARENDON, CONSTITUTIONS OF, 45, 46 

Mode in which they have been preserved, (Note 3), 45 

Suits respecting the advowson and presentation of churches to be 
determined in the civil courts, 45 

Criminal process against clerks, 45 

Appeals in spiritual causes, 45 

Excommunication of inhabitants in demesne, 45 

The prelates to be regarded as barons of the realm, 45 

Revenues of vacant sees to belong to the crown, 46 

Bishop-elect to do homage to the king, 46 

Non-exemption of the clergy from the civil power, 46 


CLERGY—wvide RerormaTion—ReEvENUES (ECCLESIASTICAL) 


CLERGYMAN, punishment for arrest of, while engaged in his clerical 
duties, 1112 


CLOSING POLL—vide Riors 


COAL-METERS, disqualifications of, from exercising the parliamentary 
elcctive franchise, 547 


COAL-MIN E—vide Mine 


COIN, counterfeiting gold and silver, 1050, 1065, 1079 
Colouring, 1050 
Impairing gold and silver, 1050, 1060 
Buying or selling at a lower rate than by its denomination it imports, 
1050, 1079 
Importing counterfeit, 1050 
Uttering counterfeit, having at the same time counterfeit, in possession, 
1050 
Uttering twice within ten days, 1050 
Subsequent uttering after a previous conviction, 1050, 105] 
Having in possession three or more pieces of counterfeit, 1061, 1114 
Conveying coining tools and, out of the Mint, 1051 
Tendering, uttcring, or putting off, counterfeit, 1079, 1116, 1121 
COINING INSTRUMENTS, having unlawful possession of, or any other 
contrivance for counterfeiting coin, 1051, 1079 


COINING TOOLS, 1051, 1079 
Making a puncheon for coining, 1081 
Having a puncheon in possession, 1051 
Making a collar or press for coining, 1051 


COLLECTORS, disqualified from parliamentary elective rights, 546—548 
Incapacitated from parliament, 622—626 
Of assessed taxes, and post-horse duties, can vote at parliamentary 
elections, 547 


COLONIAL appointments, create a disqualification from parliament, 622—625 
COMBINATION by workmen, 1049, 1090 
COMMISSARY-GENERAL of Musters, disqualified from parliament, 623 


COMMISSIONERS, incapacitated from parliament, 622—626 
Disqualified from exercising the parliamentary elective franchise, 546— 
548 
COMMITTEES- vide LucisLativz ASSEMBLIES 
Of the House of Commons, decisions of, actuated by the profligacy of 
faction and selfish interests, 344, 345, 479—483 


COMMONALTY—vide Municira, InstirutTions 
COMMON COUNCILS—vide Municreau Institutions 
COMMON LAW, foundation of, 79 

COMMON SEAL—vide Municieat Instrrutions 
COMMON STOCK—vide Municiwar Institutions 
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LX INDEX. 


COMMONS—vide LecisLATIVE ASSEMBLIES 


COMMON WEALTHS—vide Cuarvzs I. and Cuanies II., reigns of —Dz 

LotmMzE—INTRONUCTION 

The people in them apt to be misled by favourite leaders, 807, 808 

Division of the executive authority that takes place in them, makes it 
very difficult to lay it under proper restraint, 820—827 

The people unavoidably betrayed by those whom they trust with power, 
856—861 

Revolutions have always concluded in, in a manner disadvantageous to 
public liberty, 860, 861 

The laws to secure the liberty of the citizens, besides being imperfect, 
are not even carefully executed, 904—931 

Cannot subsist without certain arbitrary powers, contrary to the liberty 
of the citizens, 957—-969 

Do not admit the privilege of speaking and writing, and perhaps cannot, 
957—965 

Power of government supposed by law to be unbounded, till stopped by 
some positive regulation, 974—976 

By what means, generally lose their liberties, 990, 991 

Great difficulty for the people in, to preserve their rights, 1001 


COMPOUNDING FELONY, taking a reward for stolen goods, 1049 


COMPTROLLERS, disqualified from exercising the elective parliamentary 


franchise, 546 
Incapacitated from being members of parliament, 624—627 


CONCEALMENT, of birth of a child, 1117 
Of wills, codicils, or other testamentary instruments, 1047, 1085 


CONEYS, taking or killing, 1084, 1089, 1101 


CONFESSION—vide RzerormaTIon 
Auricular, by Roman Catholic votaries, 234—238 
Roman Catholic Church, to acquire political power, made the absolution 
of a priest necessary for salvation, 236 
Questions in, of a character disgustingly obscene, 237, 238 


CONQUEST, ERA OF THE, 19—40 
Stated by De Lolme, to be the foundation of the English constitu- 
tion, 496, 497 
Sed vide contra, 19—40 


CONSPIRACY, to commit a crime, 1038, 1049 
To charge a man with a crime, 1036, 1049 


CONSTITUTIONAL and unconstitutional, mean legal and illegal, 3, 4 
CONSULS GENERAL, situation of, a disqualification from parliament, 622 


CONTRACTORS, parliamentary disqualifications of, 627, 628 
Contracts with the treasury, navy, victualling-office, or ordnance, 627 
Members becoming, or continuing to be, vacate their seats, 627 
Exception as to trading companies, and to those who have ceased to 
contract for twelve months previous, 627 
London Flour Company, 628 
Master or worker of the Mint; army clothiers ; sub-contractors, &c., 628 


COPYHOLDS, confer a right of exercising the parliamentary elective 
franchise, 543 
Give no vote for a county, if they might give a vote for a borough, 544 


CORONATION OATH, 604 
Change in, temp. Edward VI., 209 


CORPORATIONS—vide Municrrat Instirvtions 


COUNCILS—vide Privy Councun—Wiii1am I, reign of 
Power of legislation exercised by William I. and selected, 36 
Designation of the members convened to, by William J., 36—38 
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COUNCILS—continued, 
Title of the “ Barones” to act legislatively unknown, 87 
Assemblage of, under Henry I., 40, 41 
Existence of, from the Saxon era to the reign of Henry III., 66, 67 
COUNTIES—vide Boroveus—Mounicipat InsriruvTions — PARLIAMENTARY 
EEections—Saxon Prriop 
First division of the country into, 15 


Kingly power partly deputed to sheriffs in, 15 
Subdivisions of, into boroughs, 15 


INDEX. 


COUNTING-HOUSE, occupation of, gives a right of exercising the parlia- 
mentary elective franchise, 544 
COUNTY-COURTS—vide Countrirzs—Par.LIAMENT 
Origin of, 15 
Administration of justice in, 16 
Denial of justice in, justified an appeal to the king, 17 
Where and how holden for purposes of election, 550 


COURTS—vide Equitry—Procsss (Civit)—Srar CHAMBER 


COURTS OF RECORD, stealing original documents from, 1084 
Obliterating, injuring, or destroying original records, 1084 
COVENTRY ACT, origin of, 919 


CRIME, conviction of, creates an incapacity from the exercise of parlia- 
mentary rights, 546, 628, 629 


CRIMINAL LAW, analysis of criminal offences, and statutes under which 

they are punishable, 1033—1130 

Analysis of crimes that were committed in 1837, pp. 1130—1132 

Comparative view of the sentences passed on criminals during 1834, 
1835, 1836, 1837, pp. 1132—1134 

Criminals convicted and executed in France in 1832, 1833, 1834, 
(Note 19), 1133, 1134 

Total number of those who were accused of crimes in 1837, but subse- 
quently acquitted or not prosecuted, 1134 


Number of ottenders tricd before the different courts in 1835, 1837, pp. 
1135, 1136 


Ages of the criminals, 1136 

Result of the proceedings against the offenders aged twelve years and 
under, with reference to their respective ages, 1137 

Result of the proceedings against the offenders aged twelve years and 
under, with reference to their offences, 1138 

Degrees of instruction which the prisoners had received, 1139 


CROMWELL—vide Cuarras J., and Cuaruzs II1., reigns of 
CROW N—vide PRerocaTivE 
CUSTOMARY FREEHOLD, a copyhold, and not a freehold, 543 


CUSTOMS, ANCIENT—vide Boroucus—LecistaTive AssEMBLIES—MunI- 
CIPAL INSTITUTIONS 
' CUSTOMS, receipts of, in the year ended 5th January, 1837, p. 578 
Charges of collection in the year ended 5th January, 1837, p. 580 
Incapacities from officers of, exercising the parliamentary elective fran- 
chise, 546, 547 
Disqualifications from being members of parliament, 624, 625 
CUSTOM-HOUSE OFFICERS, shooting at, or maiming, or wounding, 1036 
Assaulting or obstructing, 1088, 1115 


CURTESY, estate by, gives a right to vote, 543 


CUTTING, stabbing, or wounding, with intent to murder, 1034 
To maim, disfigure, disable, or do some grievous bodily harm, or to 
resist or prevent lawful apprehension or detainer, 1036 


DAY, ita legal duration, in cases of burglary, (Note 4,) 1037 
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DEBATES—vide Lucisuative AssemBiiss (Parliamentary) 
Freedom of, secured by the Bill of Rights, 608 
Mode in which, are conducted in the English parliament, 135—137, 
288, 328, 351, 352, 472, 531—565, 535, 608 
Unlimited freedom exercised in, not followed by any bad consequences, 
963-—966 


DEBENTURE for payment or return of money, required by statutes relating 
to the customs or excise, &c., forgery of, 1041, 1069 
Exchequer, forgery of, 1042 
For money, or payment of money, stealing of, 1085, 1105 


DEEDS for money, or payment of money, stealing of, 1059 
Forgery of, 1045—1048, 1057, 1058, 1066, 1069 
Stealing, being evidence of title to real estate, 1059, 1085 


DEER, coursing, hunting, snaring, or carrying away, or killing or wounding, 
or attempting to kill or wound, in any inclosed land, &c., where, are 
usually kept, 1074, 1075 
Doing the like, in any uninclosed land, 1075 
Setting snares for, &c., 1089 
Destroying any part of a fence where, are kept, 1084 


DE LOLME, Treatisz or, 491—1032 

INTRODUCTION BY Dr Lotmz, 491—494 

SURVEY OF THE VARIOUS POWERS INCLUDED IN THE ENGLISH ConsTITUTION, 
AND OF THE LAWS BOTH IN CivIL AND CRIMINAL OFFENCES, 495—804 

Causes of the Liberty of the English Nation. Reasons of the difference 
between the Government of England and that of France. In England 
the great Power of the Crown, under the Norman Kings, created an 
Union between the Nobility and the People—Cuaptsr I., 495—505 

Uncertain accounts of the Anglo-Saxon government, 495, 496 

Foundation of the English constitution is to be sought after at the era 
of the Conquest, 496, 497 : 

Independent character of the German nations, 497, 498 

The fiefs by connivance at first became annual, afterwards held for 
life, 498 

Establishment of the feudal system in England was an immediate con- 
sequence of the Conquest, 499 

Despotism of William I., 499 

England divided into fiefs, 500 

The aula regis, 500 

Feudal governments of France and England, 50] 

Arbitrary power of the kings of England, 501 

Limited authority of the sovereigns of France, 501, 502, 

People of France, rendered desperate by oppression, attempted to 
revolt, 502 

Liberty perished in France, because it wanted a favourable culture and 
situation, 503 

Excessive power of the kings made England free, 503, 504 

Mode in which the people became participators in public liberty, 504 

Principle of primeval equality became everywhere diffused and estab- 
lished, 504, 505 

Oppression caused the union of the lord and the vassal, 505 

The people stipulated conditions for themselves, 505 

A second Advantage England had over France ; it formed one Undivided 
State—Cuarprter IT., 506—516 

Reign of Henry I., 536 

Rigour of the feudal laws mitigated, 506 

Advances of liberty under Henry IT., 506 

Despotic character of John, 507 

England acknowledged but one master; France an aggregation of 
sovereignties, 507 
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DE LOLME—continued., 
John compelled to submit himself to the disposal of his subjects, 507, 508 
Provisions embodied in Magna Charta, 508 
No subject to be molested, either in person or effects, unless by the 
judgment of his peers and the law of the land, 508, 509 


Magna Charta an advance towards the establishment of public liberty, 
509 


Confirmations of the great charter, 509, £10 

Civil dissensions during the reign of Henry III., 510 

Statutes of Merton and Marlebridge, 510 

Character of Edward I., 510 

Jurisprudence improved, 510, 511 

Parliamentary representation, 511 

Pecuniary necessities of the crown, 511 

Commons not originally possessed of great authority, 511, 512 

The people invested with the power of influencing the motions of 
government, 512 

Confirmations of Magna Charta by Edward I., 512 

Statute de Tallagio non conecdendo, 513 

Efficient causes of slavery operating and gaining strength in Europe, 513 

Distracted state of France, 513, 514 

The French had no conception of the necessary ingredients of a free 
constitution, 514 

Imperceptible advances of the royal authority, 515 

Disturbed state of Spain, 515, 516 

The spirit of liberty and resistance arose in England on the dissolution 
of the feudal system, 516 

The subject continued—Cuarter III., 517—530 

Representatives of the nation admitted into parliament, 517 

Temp. Edward II., petitions annexed to subsidy bills, 517 

Temp. Edward IJI., commons declare they will not acknowledge any 
law, unless they have assented to it, 517 

Refusal to grant subsidies until redress of grievances (¢emp. Henry IV.) 
517 

Country desolated by faction, 518 

Henry VII. had promises to fulfil, as well as injuries to avenge, 518 

History of the first two Tudors resembles the relation given by Tacitus of 
Tiberius and the Roman senate, 518, 519 

Franchises contained in Magna Charta, were ineffaced by transitory 
evils, 519 

Advantage of England being one undivided state, 519, 520 

Parliament always vindicated the right of granting or refusing subsidies, 
520 

Abolition of the tyrannical laws against high treason (temp. Henry VIII, 
Edward VI., Mary, Elizabeth), 520 

Courts of Star Chamber and High Commission, 520 

Doctrine of uncontrollable authority of kings diffused an universal alarm 
(temp. James I.), 521 

Printing disseminated salutary notions throughout all orders of the 
people, 521, 522 

Notions of religion united with the love of liberty, 522 

The commons sensible of their own strength, determined to repress 
that of the crown, 522 

Public liberty preserved from the union of the people, 523 

Charles I. ignorant of the dangers with which he was surrounded, 523 

Petition of Right, 524 

Constitution freed from the despotic powers, with which it had been 
obscured by the Tudors, 524 

Fanaticism of persecuting sects, joined in the disputes between the crown 
and the people, 524 

The Commonwealth, 525 

Interference of the people in the common business of government is most 
chimerical, 525 
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INDEX. DE LOLME—continued. 

Charles II. received with enthusiasm, 525, 526 

The parliament destroy those remnants of despotism which made a part 
of the royal prerogative, 526 

Abolition of military services, 526 

Enactment of the Triennial Bill and Habeas Corpus Act, 526 

James II, hurried away by a spirit of despotism, 526, 527 

Doctrines of absolute power and unlimited obedience, 527 

The nation withdraw their allegiance from James II., 527 

Deposition of James proved a matter of short and easy operation, 528 

Legality with which the dethronement of James II. was accompanied, 528 

Compact between William III. and the people, 528 

Revolution of 1689, the third era in the English Constitution, 529 

Scaffolding of false and superstitious notions, respecting royal authority, 
utterly destroyed, 529, 530 

The Legislative Power, CuartEr IV., 531—537 

The limited prerogative of the kings of England, 531 

Legislative power belongs to parliament alone, 531 

Constituent parts of parliament, 531 

Component parts of the House of Commons, 532 

Qualifications for being a member of the House of Commons, 532 

Qualifications for being a county elector, 532 

Mode in which parliament is convoked, 533 

Treating and bribery, 533 

Interference by peers in parliamentary elections, 533 

Removal of the military, 534 

Component parts of the House of Peers, 534 

Meeting of parliament, 534 

The House of Commons and that of Peers, assemble separately, 535 

Independent situation of the estates of parliament, 535 

Money bills must originate with the commons, 535 

Mode in which bills are passed, 536 

Royal assent to bills of parliament, 536 

Mode in which the royal assent is given, 536 

Custom of addressing parliament in French, was introduced at the Con- 
quest, 537 

Laws cannot be repealed, but by the king and the estates of parliament, 
537 

Norss To CuapTer IV., 538—565 

The Number of Parliamentary Representatives, under Stat. 2 William 
IV. c. 45, p. 538 

Counties and Boroughs of Scotland, under Stat. 2 & 3 William IV. ec. 65, 
p. 538 

Counties and Boroughs of Ireland, under Stat. 39 & 40 George ITI. 
c. 67, p. 538 

Amount of population represented in parliament, 539 

In the United Kingdom, there are 1235 electors to 1 representative, 539 

Proportion of electors in England and Wales nearly the same, 539 

Taking the population of forty counties in England, there will be 1 
elector in every 24 of the population, 539 

In Wales, there is 1 county elector in every 23 persons, 539 

In Scotland, there is 1 county elector in every 45 persons, 540 

In Ireland, the proportion is 1 county elector in every 115 of the 
population, 540 

In Creat Britain, the proportion is 1 elector in every 22 persons, 540 

In Ireland, 1 elector to every 29 persons, 540 

In Great Britain, there are 1303 electors, on the average, for every 
representative, 540 

And 1 elector in every 5 males of twenty years of age, 540 

Counties in England will give 2302 electors for every member, and of 
the cities and boroughs, 839, p. 541 

Qualification for Members of Parliament, 641 
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DE LOLME—continued. 
Candidate liable to be called on, to swear to his property qualification 
(Stat. 9 Anne, c. 5, 88. 5, 7), 541 
Member bound to deliver the particulars of his property qualification, 
to the clerk of the House, 541 
Standing orders for examining the qualification of candidates upon a 
petition, 541 
Sitting members can question the qualification of a petitioner, 542 
Members becoming bankrupt (Stat. 22 George III. ¢. 24), 542 
Situation of property for a member’s qualification, 541, 542 
Disqualifications from serving in either the English or Irish parliaments, 
applies to the United parliament, 543 
Qualification for a County Voter, under Stat. 2 William LV. ec. 45, 5, 18, 
p. 643 
Copyholders; lessee or assignee of lands and tenements ; sub-lessee or 
assignee of any under-lease, 543 
County vote cannot be acquired for property, that would confer a 
borough vote, 543, 544 
No one entitled to vote unless registered, 544 
Qualification for Voting in Cities or Boroughs, under Stat. 2 William IV. 
ce. 45, p. 544 
Twelve months’ occupation of premises requisite to confer a right of 
voting, 544 
Payment of taxes, 544 
Residence within seven miles of the city, 544 
Premises occupied in immediate succession, 544, 546 
Occupiers can demand to be rated, 545 
Reservation of the rights of freemen, 545 
Future admission of freemen, 545 
Forfeiture of ancient rights, 545, 546 
Personal Incapacities of Voters, from the possession of office, 546—549 
Oaths. No person excluded from the poll on account of religious 
belief, 548 
Mode in which the House of Commons is summoned, 549 
Vacancies occurring during the session, or parliamentary recess, 549 
Transmission of Election Writs, 549 
Duties of the officers of the post-office, 549, 550 
Punishment for neglecting to deliver the parliamentary writs, 550 
Indorsements on the writ by the officers to whom it is directed, 550 
Proclamation for County Elections (Stat. 23 George 11]. ec. 34), 550 
Election not before the tenth, nor after the sixteenth, day from making 
the proclamation, 550 
Cities being counties (Stat. 19 George II. c. 28), 550 
Election within eight days, 550 
Notice of election in boroughs, &c., 550, 551 
the cinque ports, 55) 
Time and place for giving notice of an election (Stat. 33 George ITT. 
c. 64), 551 
Once of polls (Stat. 2 & 3 William 1V. c. 45; 5&6 William IV. 
c. 86), 551 
Treating at parliamentary elections, 551, 552 
Giving any present, gift, reward or entertainment, 902 
Disqualifications from bribery, 552 
Distribution of ribands, or other party distinctions (7 & 8 George IV. 
ce. 37), 552 
Effects of treating, 553 
Bribery disqualifies the electors and elected, 553 
Principles embodied in the statutes against corruption and bribery, 553 
Incapacities arising from a conviction for perjury or bribery, 553 
Voter giving, or forbearing to give, his vote for money, 553 
Wager between two voters, 55 
Any undue influence vitiates an election, 554 
Purchasing a seat in parliament (Stat. 49 George ITI. c, 118), 554 
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A candidate liable for the acts of his agent, 554 

Principal cases upon which questions of bribery have arisen, 555 

Principles under which the House of Commons have acted in cases of 
bribery, 555 

Effects of bribery, 556 

Bribery by a candidate, 556 

Bribery affects the petitioning candidate, 556 

Interference by Peers in Parliamentary Elections, 556 

By canvass and solicitation, 556 

Interference by the Military in Parliamentary Elections, 557 

The time, previous to an election, that the military must leave the 
borough, 557 

Exception as to the guards, 557 

Soldiers may vote, 557 

Riots (Stat. 5 & 6 William IV. c. 36), 558 

Adjournment of nomination or poll, 558 

Notice of adjournment, 558 

Riots, accompanied with personal intimidation, will avoid the election, 558 

The Unions of England, Ireland and Scotland, 559 

Sixteen peers of Scotland, and forty-five commoners, to be members of 
the parliament of Great Britain, 559 

Mode in summoning the representatives of Scotland, 559 

Privileges of the Scotch peers of sitting upon the trial of peers, 560 

Rank and precedency of the peers of Scotland, 560 

Election of the Scotch peers, 560 

Right of the representative peers merely personal, 561 

The sixteen elected peers have alone the right to writs of summons, 561 

Prerogative of the crown to increase the number of the commons 
impliedly taken away, 56] 

Relative rights and privileges of the Scotch peers since the Act of 
Union, 562 

Peers of England became peers of a new kingdom, 562 

The component parts of the peers of Great Britain, 562 

Union of Great Britain with Ireland, 562 

Four lords spiritual by rotation, twenty-eight peers, and one hundred 
commoners, to have parliamentary rights, 562 

Trish peers not disqualified from being members of the commons, 563 

The crown restricted in the creation of Irish peers, 563 

Privileges of the Irish peers, 563 

Rank and precedency, 564 

Mode in which the Irish representatives were to be summoned, 564 

Effect of the Acts of Union, 564 

Limitation on the number of representatives, 564 

Distinction between the terms of the two unions respecting the peers, 565 

Relative situation of the peers of Scotland and Ireland to those of Eng- 
land, 565 

The Executive Power, CHAPTER V., 566—568 

The king, in the exercise of his power of government, is no more than a 
magistrate, 566 

First prerogative of the king is the administration of justice, 566 

The chief of all courts of law, 566 

Universal proprietor of the kingdom, 566 

Prerogative of mercy, 567 

The fountain of honour, 567 

Superintendent of commerce, 567 

Supreme head of the church, 567 

Generalissimo of all sea and land forces, 567 

Prerogative with regard to the treatment of foreign nations, 567 

The king can do no wrong, 568 

Nores to Cuaprer V., 568—574 

Original power of judicature lodged in society at large, 568 

The king has alone the right of erecting courts of judicature, 568 
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Judicial power of the crown delegated to the judges, 569 

The king can only make courts of justice proceed according to the 
common law, 569 

Advantages from the independence of the judges, 569 

Indictments at the suit of the King, 569 

Prerogative of mercy, 569 

Regulation of weights and measures, 570 

Decrying the coin, 570 

Appointment of Irish Bishops, 570 

Members of Convocation, 570 

York and Cantcrbury convocations, 570 

Nomination and Consecration of Suffragan Bishops, 570, 571 

Military Power vested in the Crown, 571 

War can only be declared by the King, 571 

Denunciation of war precedes the commencement of hostilities, 572 

Power of the Crown attached to it for the benefit of the People, 572 

The law is the highest inheritance which the king has, 572, 573 

Laws of England are the birthright of the people, 573 

Declaration against popery, 573 

The king can do no wrong, 573 

The king cannot misuse his power without the advice of evil coun- 
sellors, 574 

Boundaries which the Constitution has set to the Royal Prerogative, 
Cuaprter VI,, 575—5d77 

Union of powers vested in the crown, 575 

The king can only obtain subsidies from parliament, 575 

Hereditary duties, 575 

Military and naval force cannot be supported without the concurrence 
of parliament, 576 

Modes in which the commons acquired their privileges, 576 

The commons made grievances and supplies go hand in hand together, 577 

Notes To Cuaprer VI., 577—590 

An account of the income and expenditure of the United Kingdom, in 
the year ended 5th January, 1837, ps 578—590 

Customs and excise, 578, 580 

Stamps, 578, 581 

Assessed and land taxes, 578, 581 

Post-office, 578, 586 

Crown lands, 578 

Revenue, charges of collection, 57° 

Publie debt, 579, 582 

Civil government, 579, 582, 583 

Justice, 579, 583, 584 

Diplomatic, 579, 584 

Forces, 579, 585 

Preventive service, 580 

Ordinary revenue, 581 

Miscellaneous, 581 

Superannuation, or retired allowances, 581 

Compensation for offices abolished, 581 

Public works, 585 

Payments out of the revenue of crown lands, 586 

Quarantine and warchousing establishments, 587 

Miscellaneous, 587—590 

Charitable institutions, 568, 589 

Education, science, and art, 589 

Miscellaneous charges of a permanent nature, 589 

Abolition of slavery, 590 

sealer es on the Royal Prerogative, (continued,) Cuapter VII., 591 
— 595 

The commons can destroy the equilibrium of the constitution, 591 

Yearly revenue granted to the crown, 591 
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Remedy for the accidental disorders of the state, 529 

Grant of the civil list, 592 — 

Superiority of the English over the Roman laws, respecting periodical 
reformation, 592 

Parliament does not forcibly overthrow the prerogative; it only ener- 
vates its springs, 593 

Absolute power of the Tudors, 593 

Proclamations of Henry VIII. had the force of laws, 594 

Annihilation of abuses, 594 

Petition of Right, 594 

Political prejudices introduced under the Tudors, 595 

Nores To CuapTer VII., 595—599 

Number of the Judges increased, 595 

TTereditary Revenues of the Crown transferred to the Public by Victoria, 
595 

Grant of 385,000/. to Queen Victoria for the support of her household, 
596 

Grant of pensions, 597 

Restrictions on grants of pensions, by a resolution of the commons, 
February 18, 1834, p. 598 

List of pensions to be laid before parliament yearly, 599 

Limitations on the Royal Prerogative, (continued,) Cuarrer VIII, 
599—608 

Money bills must originate with the commons, and no alteration per- 
mitted in their details, 599 

Although the royal prerogative has remained undisputed, parliament, to 
restrain the use, have entered into conventions with the crown, 600 

The king has the exclusive right of assembling parliament, 600 

A prorogation of parliament cannot be abridged, except in cases of immi- 
nent danger, 601 

The king can make no change in either the common or statute law, 601 

The king has the privilege of coining money, but he cannot alter the 
standard, 602 

Prerogative of mercy, 602 

The king has the military, but not absolute power, 602 

Annual establishinent of a standing army, 603 

Troops paid by annual taxation, 603 

Refusal of subsidies rarely exercised, 604 

Impeachment of ministers, 605 

Misemployment of public money, 605 

Impeachments are decided by the House of Peers, 605 

The impeached ordered into custody, 606 

Commands of the sovereign no defence for a criminal act, 606 

Removal and punishment of corrupt ministers affords an immediate 
remedy for the evils of the state, 607 

Every individual has a right to be judged according to positive law, 607 

Personal incapacity from persons being members of parliament, 608 

Acceptance of office under the crown, 608 

ett) 609 Sor the Meeting of Parliament (Stat. 30 & 40 George III, 
ce. 14), 

Norszs To CuaptTzer VIII., 609—629 

Church Revenues, 610 ' 

Amount of incomes, 610 

Number of curates, 610 

Appropriations and impropriations, 610 

Glebe-houses, 610 

Sinecure rectories, 610 

Revenues of archiepiscopal and episcopal sees, 610 

Annual revenues of cathedral and collegiate churches, 610 

Revenues of the dignitaries and other spiritual persons, 610 

Number of benefices, with and without cure of souls, 611 

Total gross and net incomes, 611 
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Number of curates employed by resident incumbents, 611 

Expenses bearing upon the incomes of the clergy, 611 

Abstract of the incomes of incumbents and curates (Table), 612 

Scale of incomes under 200/. and progressing by 10/. (Table), 613 

Scale of incomes under 500/. and progressing by 202. (Table), 614 

Scale of incomes under 1000/. and progressing by 50/. (Table), 615 

Scale of incomes under 2000/. and progressing by 100/.—2000/. and 
upwards, and progressing by 500/, (Table), 616 

Table of sinecure rectories, 617 

Table classing the patronage of benefices, and showing the number pos- 
sessed by each class, 618 ; ; 

Table classing the appropriations and impropriations: showing the 
number possessed by each class, and the number of cases in each 
diocese in which the vicarage is partly or wholly endowed with the 
great tithes, 619 : 

Table of the number of cases in each diocese in which there is a glebe- 
house, fit or unfit for residence, or in which there is none, 620 

Personal Incapacities from Parliament, 621—629 

What is a new office or place of profit under Stat, 1 Anne, c. 7, p. 622 

Addresses to the crown, February 16, 1729, and February 15, 1779, 

, 622 

Oncrina of the statute of Anne, as to the disqualifying clauses, 622, 623 

Acceptance of a commission in the army, 623 

Commissions in the militia, &e., 623 

Greenwich Hospital, Ordnance, the Tower, 623 

Governors of the plantations, 623 

Commissioners executing the office of high treasurer of Ireland, 624 

Officers incapable of being elected members of parliament from sta- 
tutes, 624 

Collecting or managing the duties of excise or customs, 624 

Commissioners of prizes, transports, wine licences, &c, 624 - 

Civil or iilitary offices at Gibraltar, 625 

Commissioners of the revenue in Ireland, 625 

Penalties under Stat. 33 George III. c, 141; 24 George IIT. ¢. 197; 
for an incapacitated person voting as a member of parliament, 625 

Exceptions, 625 

Members may be re-elected after having accepted an office of profit 
from the crown, 626 : 

Possession of an office must be complete in order to disqualify, 626 

Pensions, 626, 627 : : 

No person having any pension from the crown, during pleasure, 1s 
capable of being elected, or of sitting and voting as a member (Stat. 6 
Anne, c. 7; 1 George I. Stat. 2,c. 56, s. 2), 626 

Penalties against a disqualified person, acting as member of parlia- 
ment, 626 

Contractors (Stat. 22 George ITI. ¢. 45, s. 1), 627—629 

Contracts with the treasury, navy, victualling office, or ordnance, 627 

Members becoming or continuing to be contractors, vacate their seats, 627 

Exceptions, 627, 628 

As to trading companies, 627 : 

And to those who have ceased to contract for twelve months previous, 627 

The London Flour Company, 628 

Master or Worker of the Mint, 628 

Army clothiers, 628 

Sub-contractors, 628 

Persons returned upon a double return not competent to sit until the 
return is desided by a committee, 628 

Absence from England no ground of ineligibility, 628 

Traitors, felons, outlaws, &c. (Notes 83—85), 628, 629 

Of Private Liberty, or the Liberty of Individuals (CuapTer IX.), 629— 
638 

Private liberty defined, 629 
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Rights of property, 630 

No man in England can oppose the power of the laws, 630 

Rejection of the Roman laws, 631 

Limited powers of the Roman ecclesiastics, 631 

Idea of ecclesiastical power associated with tle Roman laws, 631 

Introduction of the Roman laws opposed by the lawyers, 632 

Superiority of the English laws over the civil, 633 

Supposed advantages from the mere admission of the civil law, 633 

A spirit of unlimited submission to monarchical power, is no necessary 
consequence of the admission of the Roman law, 634 

Unwritten Jaw receives its force from immemorial custom, 634 

Principal objects settled by the common law, 634 

Sources of the common law, 635 

Legal text authors, 635 

Customs of gavel-kind and borough-English, 635 

Civil law admitted only so far as it has been authorized by immemorial 
custom, 636 

Written law is the collection of the various acts of parliament, 636 

Courts for the administration of justice, 636 

Courts of Common Pleas, Iixchequer, and King’s Bench, 636—638 

Novres To Cuaprer IX. (Crvin Law), 638—68l 

Division of the Citizens of Rome, 638, 639 

Romans were divided into gentes or clans, 638, 639 

Persons who had the Jus Latia, 639 

Jus Italicum, 639 

The Provinces, 639, 640 

Civil governments in their first institution are associations for mutual 
defence, 640 

Among savage nations, the want of letters is imperfectly supplied by the 
use of public signs, 640 

Manumission of slaves, 640 

Indenture of covenants, 640 

Process in a civil action, 640 

Science of the words and actions of law was the inheritance of the 
pontiffs and patricians, 641 

Roman Government and Form of Legislation, 641--645 

Writers on the Roman law generally divide its history into three eras, 
the Jurisprudentia Antiqua, Media and Nova, 641 

The government as it was constituted by Romulus, 641 

Number of senators, 641 

Appointment of senators, 642 

The people as divided by Romulus, 642 

Comitia curiata, 642 

Servius Tullius divided the people into six classes, 642 

Votes counted by centuries, 642 

Comitia centuriata, 642 

The senate as constituted after the expulsion of the last Tarquin, 643 

Authority of the consuls parcelled out among various magistrates, 643 

Influence of the patricians considered as a grievance, 643 

Comitia tributa, 644 

Privileges of the senate, 644 

Decrees of the senate, 644 

“* Plebiscitum”’ defined, 644 

Senatus consulta defined, 644 

The laws sometimes distinguished by the name of the person who pro- 
posed them, 644 

First Period of the History of the Roman Law, 645 

Roman jurisprudence from the foundation of Rome till the era of the 
Twelve Tables, 645 

Second Period of the History of the Roman Law is the era of the Twelve 
Tables, 645—647 

Decemvirs, and the division of their code, 646 
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Legislative wisdom of the Twelve Tables has been censured and praised, 
646 

Enactments respecting debtors are unjustifiable, 646 

The Twelve Tables were approved of by Cicero and Tully, 647 

Considered aa the rule of right and foundation of justice, 647 

Third Period of the History of the Roman Law: the abolition of the 
decemvirs, 647 

Leges plebiscita, senatus consulta, 647 

Jus honorarium, 647 

Publication of edicts, 648 

The magistrates had the right of publishing edicts, 648 

Preetors’ edicts denoted the general body of law, to which their edicts 
gave rise, 648 

Legislative acts of any state form a very small proportion to its laws, 648 

Edicts of the preetors not of a more contradictory character than the 
decisions of the English judges, 649 

Provisions of law have frequently an injurious operation in particular 
cases, 649 

The laws of every country allow its courts a considerable degree of 
power and diserction, 649 

Actiones legis, solemnes legum fornrule, 649 

Flavian and /Elian collections of laws, 650 

Disputationes fori, et responsa prudentum, one of the sources of the 
unwritten law of Rome, 650 

Reception of the Roman client by the patron, 650 

Public esteem was entertaincd for the jurists, 650 

Civilians divided into three classes, 650 

Antejustinianean jurisprudence, 650, 651 

Till the reign of Augustus every person was at liberty to deliver Judicial 
opinions, 651 

Fourth Period of the History of the Roman Law, from the time of the 
perpetual dictatorship of Cuesar to the reign of Adrian, 631 

Augustus professed the greatest deference for the senate, 652 

Laws of Rome originated and were completed in the senate, 652 

Fifth Period of the History of the Roman Laws, 652 

Reign of Adrian, 652 

Codex Gregorianus, 652 

Codex Hermoyenianus, 652 

Sixth Period of the History of the Roman Law, 653 

Reign of Constantine the Great, 653 

Seventh Period of the History of the Roman Law, 653, 654 

Reign of Theodosius I]., 653 

Provisions in the Theodosian codec, 653 

Breviarium Aniani, 653 

Kighth Period of the History of the Roman Law, 654—675 

Reign of Justinian, 654 

The Institutes, 654 

The Pandects, 654 

Imperial laws, 654 

Codex repctitee preelectionis, 654 

The Novells, 654 

Rights of Persons and Things, 655, 656 

Persons considered either in their natural or civil capacities, 655 

Distinction of ranks and persons is the firmest basis of a mixed and 
limited government, 655 : 

In the decline of the Roman empire, the distinctions of the republic 

; were abolished, 655 

In the eye of the law, all Roman citizens were equal, 655, 656 

The first Ceesars guarded the distinctions of ingenuous and servile 
birth, 656 

Paternal power, 636—658 

Absolute dominion of the father, is peculiar to the Roman jurisprudence, 
656 
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A Roman citizen in his father’s house was a mere thing, 656, 657 

The majesty of the parent was armed with the power of life and death, 
657 

First limitation on paternal power ascribed to Numa, 657 

An imperfect right of property communicated to sons, 657, 658 

Property that accrued by marriage, gift, or collateral succession, was 
secured to the son, 658 

The Roman father, from the license of servile dominion, was reduced to 
the gravity and moderation of the judge, 658 

The Privileges of Roman Matrons, 659—G63 

Institution of marriage was exalted by the Christians, 659 

The Roman marriage required the previous approbation of the parents, 
659, 660 

Law of divorce, 660 

Passion, interest, or caprice, suggested motives for the dissolution of 
marriage, 660 

Liberty of divorce does not contribute to happiness or virtue, 660 

The presence of seven witnesses required for the validity of divorce, 661 

Christian princes were the first who specified the just causes of a private 
divorce, 661 

Sacred matrimonial rights of the husband invariably maintained, 66), 
662 

A legal marriage could only be contractcd between the free citizens of 
Rome, 662 

A concubine defined, 662 

Legitimate children, 662 

Legitimation of children, and the term “ natural '’ defined, 682 

Degrees of Consanguinity, 663, 664 

Rules for computing degrees of consanguinity, 663 

In the right line, marriages were prohibited in infinitum, 663 

Marriages in the oblique line, 663 

Marriages of first cousins, 663 

Marriages in the right line, 663 

Prohibitions from marriages, 664 

Relation of Guardian and Ward, 664, 665 

Charge of tutelage should constantly attend the emolument of succes- 
sion, 664 

Authority of tutor, 664, 665 

Duties of a curator, 665 

Property, 665—667 

The subjects of property called “ Res,” 665 

Things extra patrimonium, 665 

in patrimonio, 665 

7 substance of things originally belonged to mankind in common, 

65 

Property in things, 665 

Dominion in things, 665 

Ways of acquiring a right to things, 666 

Things incorporeal, 666 

Civil modes of acquiring a right to things, 666 

Original right of property can only be justified by occupancy, 666 

In the progress of primitive equity to’ final injustice, the steps are 
silent, 666 

An agrarian law, a false and dangerous innovation, 667 

Title by Succession, 667—669 

Title of the first proprietor, how determined, 667 

All the descendants of a Roman citizen, called to the inheritance of his 
possessions, 667 

A Roman testament defined, 667 

Private testaments not allowed previous to the Twelve Tables, 667 

The Twelve Tables gave an absolute power to every man to make the 
law of his own succession, 667 
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The preetor took away the ceremony of the symbolical sale, 668 

Testamentum mixtum, 668 

A Roman testament was either solemn or privileged, 668 

Capacitics and incapacities of witnesses, 668 

Nuncupative will, 668 

The military testament, 668 

Codicils were unsolemn wills, 669 

Persons incapable of making a testament, 669 

Appointment of an heir, 669 

Necessary heirs, 669 

Heeredes sui et necessarii, 669 

Extraneous heirs, 669 

Bequests in trust, 669 

Heeres fiduciarius, 669 

Specific Obligations of Mankind to each other, are the Effect of a Promise, 
a Benefit, or an Injury, 670 

Property in action, 670 

Innominate contracts, 670 

Nominate contracts, 670 

Obligationes quasi ex contractu, 670 

Admission of evidence, 670 

Real contracts, 670 

Distinction between the “ commodatum ” and the “f mutuum,”’ 671 

Obligation of location, 671 

Mortgage or hypotheea, 671, 672 

Laws and prejudices against usury, 672 

** Furtum,”’ “ Rapina,” “6 Damnum,”’ et “ Injuria,”’ defined, 672 

The injurious party, besides a civil, was liable to a criminal prosecution, 
672 

Nature and society impose the obligation of repairing an injury, 672 

Stolen goods recovered by a civil action of theft, 673 

The preetors examined the distinct merits of cach particular complaint, 
673 

Obligationes quasi ex delicta, or from improper offences, 673 

Injury from accident or negligence, 673 

Goods stolen from a ship or inn, 673 

In criminal cases, the citizens of Rome could only be tried by their 
country, 674 

Penal statutes form a very small proportion of the Code and Pandccts, 
674 

Business of life is multiplied by the extent of commerce and dominion, 
674, 675 

The laws which excuse the ignorance of their subjects, confess their own 
imperfections, 675 

Ninth Period of the History of the Roman Law, 675, 676 

From Justinian till the fall of the empire in the East, 675, 676 

rranslation of the Pandects by Thaleleus, 676 

Laws published by the successors of Justinian, 676 

Tenth Period of the History of the Roman Law, 676 

Discovery of the Pandects at Amalphi, 676 

Principal Schools in which the Civil Law has been taught since its revival 
in Europe, 676—678 

Influence of the Civil Law on the Jurisprudence of the Modern States af 
Europe, 678, 679 

Introduction of the civil law into England, 679 

Its study prohibited by Stephen and Innocent, 679 

Neither the canon or civil law have any force in England, 680 

Courts in which the civil and canon laws are permitted to be restric- 
tively used, 680 

Courts of common law have a superintendence over these courts, 680 

Common-law courts possess the power of restraining the civil courts, 681 

An appeal lies to the king in the last resort, 681 
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On the Law that is observed in England, in regard to Civil Matters 
(Cuapter X.), 681—696 

Commencement of civil process, 681, 682 

Summons of the defendant, 682 

A person who declines to answer the demand of another, acknowledges 
the justice of such demand, 682 

Administration of justice originally entrusted to the public and military 
authorities, 682, 683 

Writ of “ capias” issued against those in contempt, 683 

In Rome, the distribution of civil justice was lodged in the hands of the 
king, 683 

Mode of personal arrest, 683, 684 

Distinction between the Roman and English modes of arrest, 684 

Laws of the Twelve Tables, 684 

Emancipated sons, and freed slaves, restrained from summoning their 
parents or masters, 684, 685 

Law and practice of arrests in England, 685 

Courts of conscience, 685 

Refinements, formalities, and strictness of the English civil law, 686 

The origin of a regular system of Jaws, is the absence of military power, 
686, 687 

Science of the law, is a knowledge of a long series of former rules and 
precedents, 687 

Misnomers and mispleadings, a failure against the laws of strict justice, 
687 

Professional regulations are uscful for uniformity, 688 

Amplification of the Twelve Tables, 688, 689 

Distinct branches of cases and actions, contrived by the Roman juris- 
consults, 689 

Roman jurisconsults, and pontifis, kept the exclusive knowledge of the 
laws, 689, 690 

Jus Aslianum, 690 

Jus Flavianum, 690 

Writs must be rightly directed, or they will be nought, 691 

English pleadings have the same formalities as the Roman law, 692 

Abuses which have arisen in pleadings, 692 

Difference between the actioncs legis, and the Lnglish writs, 692 

Original writs, 692, 693 

Authority of parliament requisite to create a new writ, 693 

Hanaper and petty bag office, 694 

A new writ amounts, in its consequences, to a new law, 694 

Imperfections in the distribution of justice, 694, 695 

Legal fictions, 695 

Process in the Court of Common Pleas, 695 

Process in the Court of King’s Bench, 696 

Process in the Court of Exchequer, 696 

Nores To CHaprer X., 697—717 

Amendment of the Record, 697—699 

Record amendable, by 9 George IV. c. 15, in cases where a variance 
shall appear between written or printed evidence and the record, on 
payment of costs, 697 

Order for amendment to be indorsed on the postea, 697 

The judge has an absolute power to amend variances between written or 
printed evidence, 697 

Amendments may be made whien any variance appears between the | 
proof, or recital, or setting forth on the record, of any contract, &c., 
in any particular not material to the merits of the case, and by which 
the opposite party cannot have been prejudiced, 698 

Terms of amendment, 698 

— ae et after amendment, as if no variance had appeared, 

98, 
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Order for amendment to be indorsed on the postea, and entered on the 
roll, 699 


Party dissatisfied with the decision of a judge, may apply to the court 
for a new trial, 699 

Judge at nisi prius, will amend any variance which does not affect the 
matter really in dispute between the parties, 699 

The court or judge can direct facts to be found specially, 699 

Power and Jurisdiction of Parliament, 699, 700 ’ 

Parliament can change and create the constitution of the kingdom, 700 

Recent Amendments in the Law, 700—716 

Writs for the commencement of personal actions (Stat. 2 William IV. 
c. 39; 6 George IV. c. 16), 700, 701 

Abolition of real and mixed actions (Stat. 3 & 4 William LV. c. 27), 701 

Actions that may be commenced by original writ, 701 

The action of replevin (Stat. 2 William IV. c, 39, s. 19), 701, 702 

The Writ of Summons, its direction and form, 702 

Misnomer in names of parties, 702 

Description of the defendant, 703 

Date, teste, and return of writ of summons, 703 

Memorandum and indorsements thereon, 703 

From which court, and by what officer, the writ of summons is issued, 703 

Alias and Pluries, writs of summons, 704 

Memorandums and indorsements thereon, 704 

Proceedings when defendant cannot be personally served, 704 

Writs of summons and capias are primary and auxiliary writs, 704, 705 

Serviceable and bailable writs, 705 

Writ of Distringus (Stat. 2 William IV. c. 39), 705 

Facts required to be stated in the affidavit for obtaining the writ of 
distringas, 705 

Where the defendant purposely avoids being served, 706 

Distringas to compel appearance, or for the purpose of procceding to 
outlawry, 706 

When defendant is abroad, a distringas to compel appearance will not 
be allowed, 706 

When the residence of the defendant is unknown, 706 

Rule or order for distringas, 706 

Teste of distringas, 707 

When returnable, 707 

For proceeding to outlawry, 707 

Notice to be subscribed to the writ of distringas, 707 

Indorsements on such writs, 707 

The Writ of Capias (Stat. 2 William IV. e. 39), 707, 708 

Direction and form of the writ of capias, 708 

Notice to defendant, to cause the entry of special bail, 708 

When the writ is to be returned, 708 

A capias quousque defined, 708 

Form of writ to be strictly adhered to, 708 

Defendant's christian and surnames should be inserted in the writ, 709 

Defendant’s residence or place of abode, 709 

If the defendant’s place of residence be not inserted in the writ of 
capias, it may be set aside, 709 

Form of describing the nature of the action, 709 

Date and teste of the writ, 709 

Memorandum and warning to the defendant to be indorsed on the 
writ, 710 

Defendant, when in custody, 710 

Deposit of money, under Stat. 7 & 8 George IV. c. 71, p. 710 

Omission to put in special bail, 710 

Entry of common appearance, 710 

Ingorsements on the writ of capias, 710 

Proceedings in default of appearance, or special bail, 711 

Affidavit of cause of action, 711 
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Proceedings when defendant cannot be arrested, 711 

Proceedings to outlawry, or waiver, on mesne process (Stat. 2 William 
IV. ec. 39), 711 

Writs of exigi facias and proclamation, 711 

Return of the writs of “capias,’? or “ distringas,’? must be certain, 
711, 712 

Where the cause of action amounts to 20/. or upwards, the proccss is 
bailable (Stat. 2 William IV. c. 39), 712 

Process against privileged Persons,—-ambassadors ; members of parlia- 
ment, or of convocation; married women; attorneys; witnesses ; 
clergymen, &c., 712, 713 

Process against peers of the realm, members of the House of Com- 
mons; and corporations and hundredors, 713 

Must be sued by writ of summons and distringas, 713 

How described in process, 713 

Proceedings in personal actions against members of parliament, 713 

The writ must be directed to the defendant, stating his residence or 
place of abode, 714 

Summons required to be indorsed, as in the writ of capias, 714 

Signing, sealing, and service of writs of summons, 714 

Mode of commencing actions against corporations and hundredors, 714 

How described in process, 714, 715 

Writ of summons can be served on the mayor, or other head officer, 
&e., 715 

Power of Judges to make General Rules, 715, 716 

Judges of each court can make general rules for regulating their own 
proceedings (2 William IV. ¢. 39), 715 

Power : all the judges jointly to make rules (1 William 1V. ¢. 70), 
715, 716 

Power of all the judges jointly to make alterations in the mode of 
pleading (3 & 4 William IV. ¢. 42), 716 

Inconveniences that exist in the courts of common law, 716 

Number of reports, has created uncertainty in the law, 716 

In term time the courts have adjourned at an early hour, and public 
business has been otherwise impeded, in consequence of the absence of 
counsel, 716, 717 

Rules of circuit practice should be extended to the supreme courts, 717 

The Courts of Equity, CuartER XI., 717—729 

Courts of equity are intended to extend the administration of justice to 
all possible cases, 717 

False notions respecting the duties of courts of equity, 718 

The chancellor hath power to moderate and temper the written law, 718 

Office of a judge of equity was assumed by the Roman preetor, 719 

Emancipated sons were supposed to have ceased to be the children of 
their fathers, 720 

The Twelve Tables provided relief only for cases of theft, 720 

The Twelve Tables did not assign remedies, except for very few cascs 
of fraud, 721 

Courts of equity provide remedies for cases in which tle courts of law 
are powerless, 722 

Assumed origin of the power of the Court of Chancery, 722 

Settled authority of the courts of equity, 723 ' 

Process in the Court of Chancery, 723 

Execution of decrees, 724 

Roman preetors decided according to the civil and preetorian laws, 724 

Lex Cornelia, 725 

Temporary duration of the preetorian laws or edicts, 725 

Perpetuum edictum, 725 

Courts of equity have not superseded the common law cc urts, 726 

Restrictions on courts of equity, 726, 727 ‘ 

Jurisdiction of courts of equity, has been exactly defined, 727 

Chancery Rolls, 727 
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Innovations not permitted in the common and statute law, 728 

Judges in equity are bound to adhere to the system of decrees formerly 
passed in their courts, 728 

Appeals from decrees carried to the House of Lords, 729 

Norges To Cuaprer XI., 729—764 

General rules not applicable to every individual case, 729 

Distinction between positive law and equity, 730 

The courts established for the ordinary administration of justice have 
been embarrassed by a rigid adherence to rules of decision, 730 

Early [istory of the Court of Equity, 730—738 

Admininistration of justice delegated by the king to ministers, 730, 731 

The crown reserved to itself a final appeal, 731 

The chancellor the keeper of the king’s conscience, 731 

Origin of providing reinedies for grievances not cognizable by statute, 731 

To obtain relief, recourse was had to a petition to the king, 73] 

Duty of judging of the merit of petitions assigned to the chancellor, 732 

Commencement of the chancellor’s separate jurisdiction, 732, 733 

The chancellor enabled to proceed in suits secundum zequum et bonum, 
733 

Statutable recognition of the chancellor’s authority (86 Edward ITT, 
c. 9), 733 

eee authority of the chancellor from the reign of Edward III., 
733, 734 

The commons complain of the jurisdiction of chancery, in 7 and 13 
Richard IT., 734 

The cominons pray that the chancellor may not interfere with the course 
of the common law, 734, 735 

The chancellor acquires authority to award damages, 735 

Advance of the equitable jurisdiction during the reign of Richard II., 
735, 736 

Writ of subpoena, an efficacious mode of effecting justice, 736 

Commons pray that restrictions be placed on the Court of Chancery, 
736 

Remonstrance of the commons in 15 Henry VI. respecting the writ of 
subpoena, 736, 737 

The chancellor’s powers, in all, his important functions, not determined 
until the reign of James I., 737 

The chancellor decides on principles of universal justice, when the inter 
ference of a court of judicature is requisite to prevent a wrong, 737 

Courts of equity remove impediments to the fair decision of a question 
in other courts, 737, 738 

Cases which occur in chancery are decided on fixed principles, 738 

Preferring a bill in equity, 738 

Bills and informations have been always in the English language, 738 

Every bill must have for its object one or more of the grounds upon 
which the jurisdiction of the court is founded, 738, 739 

Answer of the defendant must be upon oath, 739 

An answer required in the case of a bill seeking the decree of the court 
on the subject, 739 

When the object of the bill is a discovery, 739 

Matters of defence, 740 

Defendant having an interest to support the plaintiff’s case, 740 

Right of the plaintiff to compel an answer, 740 

Plaintiff not entitled to relief, 740 

Answer may be founded on matter apparent in the bill, 741 

Form of making defence varies according to the foundation on which it 
is made, 74] 

Principal Matters over which Courts of Equity exercise an Equtiable 
Jurisdiction, 742 

Accident, Mistake and Fraud, 742—750 

Courts of equity will interpose with remedies which the ordinary courts 
would have given, if their powers had been equal to the purpose, 742 
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Courts of equity will not assume a jurisdiction where the powers of ordi- 
nary courts can afford justice, 742 

Accident made a ground to give jurisdiction to the court, 742, 743 

Grants are, in many cases, presumed or supplied, 743 

Ascertainment of boundaries, &c., 743 

Penalties or forfeitures, &c., 743 ; 

Equity will not interfere in penalties, unless a compensation can be 
given, so as to place the party in the same situation, 743 

Where a penalty is inserted merely to secure the enjoyment of a col- 
lateral object, 743 ; 

Forfeitures under acts of parliament cannot be relieved against, 743, 744 

An unduc advantage acquired by fraud or accident, 744 

Bill to restrain proceedings in courts of ordinary jurisdiction, 744 

Deed fraudulently obtained without consideration, 744 

Rectification of deed according to the intention of the parties, 744 

Relief against instruments which destroy rights, 745 

Lapse of time, 745 

Charitable uses, 745 

Settlement executed subsequent to marriage, 745 

General principles upon which courts of equity mterpose to carry 
marriage articles into execution, 745 

Ignorance of law, 746 

Mistakes of judgment will not be relieved against, 746 

Agreement founded on a mistake will be set aside, 746 

Mistakes in wills, 746 

Where there is a clear mistake, recourse must be had to the general 
scope of the will, 746 

Fraud Defined, 747 

Species of fraud enumerated by Lord Hardwicke, 747 

In cases of fraud, the remedy does not die with the person, 747 

Every delay arising from fraud adds to its injustice, 748 

Cases of fraud in which the court will not interfere, 748 

Cases of fraud not penal, 748 

Principal rules upon the subject of fraud, 748 

Letters patent vacated for fraud, 748 

Voluntary conveyances frequently declared to be fraudulent, 748 

When a voluntary agrecment cannot be invalidated, 748, 749 

Trustees not permitted to become purchasers, 749 

Transactions between Attorney and Client, wlien impeachable, 749 

A client may make a voluntary gift to his attorney, 749 

An attorney may purchase of his client, 749 

Expectant Heirs, 749 

Inadequacy of consideration, ground for setting aside the contract, 750 

Guardian and Ward, transactions between, watched with jealousy, 750 

When the ward can make a grant to his guardian, 750 

Husband releasing the guardians of his wife before marriage, does not 
bind, 751 

Voluntary grant of an annuity by a ward, 751 

Injunctions granted to prevent fraud and injustice, 751 

Account, suits in matters of, 751 

Same species of relief is given at law in an action of account, as under a 
bill in equity, 751 

Cases in which equity will not interferc, 752 

Period from which the rents and profits are given to a party demanding 
an account, in cases of infants, partners, and corporations, 752 

Bills for tithes, 752 

ae to an arbitration at law does not oust equity of jurisdiction, 

52 

An accountant defendant will be allowed, on his oath, all sums under 
forty shillings, 752 

Stated account need not be signed, 753 

Foreign merchants’ accounts, 753 
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Stated account cannot be unravelled, 753 

Specific Performance af Agreements, 753—756 

Effect of a mere contract for the purchase of land is, in many respecte, 
very different at law from what it is in equity, 753 

An agrcement to be specifically performed must be according to the 
forms prescribed by law, 754 

Part performance of an agreement, will, in some cases, cause equity to 
decree the entire performance, 754 

What is considered a part performance of an agreement, 754 

Agreements respecting personal chattels rarely enforced, 754, 755 

Forfeiture by a breach of covenant in a lease, 755 

Transfer of stock, 755 

Purchase of a debt, 755 

Partners, 755 

He that hath committed iniquity, shall not have equity, 756 

Trusts, 756—757 

Principles under which courts of equity have assumed a jurisdiction in 
cases of trust, 756 

Express and implied trusts, 757 

Cestui que trust, entitled to the aid of a court of equity, 757 

A trust is, a right in the cestui que trust to receive the profits, 757 

Construction of words by which trusts are limited, 757 

Express trusts created by deed, 757 

Infants, 757, 758 

Removal of a child from its parents, 758 

The court retains its jurisdiction over the property of a ward of court 
after twenty-one, 758 

Punishment for marrying a ward of court, 758 

Statutable Jurisdiction, 758 

Commission of Review, 758 

Bankruptcy, 759 

Lunatics, 759—762 

Persons and estates of lunaties confided to the chancellor, 759 

Appointment of committee, 759 

Idiots and lunatics sue by their committees, 759 

Rules of law and equity are the same as to what amounts to insanity, 
759, 760 

Motives by which the court is influenced in the issuing of a commission 
of lunacy, 760 

Persons who are generally appointed the committee of a lunatic, 760 

Committee of a lunatic considered merely ag a bailiff to the estate, 760 

Allowance to lunatics, 760 

Allowance decreed to junior members of a lunatic’s family, 760, 761 

Allowance made out of a lunatic’s estate in consideration of the marriage 
of one of his daughters, 761 

Assistance given to collateral relations, 761 

No remuneration allowed to the committee of a lunatic, 761 

Comfort and benefit of the lunatic the great object of the court, 761 

Marriage of a Junatic (15 George IT. c. 30), 761, 762 

Every act of a lunatic, subsequent to the period at which he is proved to 
be a lunatic, is void, 762 

Acts done during a lucid interval are valid, 762 

Party desirous of enforcing a contract, must show it was executed 
during a lucid interval, 762 

Charities, 762, 763 

Breaches of trust (52 George III. c. 101), 763 

Habeas Corpus Act, 763 

Writ of habeas corpus demandable of right from the chancellor, 763 — 

Friendly Society Act (3 George IV. c. 54; 1 William LV. ¢. 60), 763 

Justices of the Peace, 764 

Justices displaced at the discretion of the chancellor, 764 

Justices can only be punished in the Court of King’s Bench, 764 
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Private Acts, 764 

Criminal Justice, Cuarter XII, 765—774 

Criminal justice essentially interests the security of individuals, 765 

For mutual preservation, each individual surrenders a share of his pro- 
perty and liberty, 765, 766 

The law proscribes the attempt of resistance, 766 

Absolute will of the prince spreads universal oppression, 766 

That portion of public authority deposited with the ministers of Jaw as 
the instrument of national tranquillity, is a formidable weapon, 767 

The happiest dispositions are not proof against the allurements of 
power, 768 

Powers of a people can only be effectual as they are brought into action 
by private individuals, 768 

The sovereign should be careful that he does not attempt to rule by 
military power, 769 

Prerogative of dispensing judgments, 769 

If the judicial authority were lodged in the legislature, great inconve- 
nience must ensue, 770 

The judicial power ought to reside in a subordinate and dependant 
body, 776 

Ina limited monarchy the powers of the state should be confined to the 
end of their institution, 771 

Evils of seerct tribunals, 772, 773 


‘Security of the individual, and consciousness of that security, essential 


to the enjoyment of liberty, 773 

Judicial authority ought not to reside in an independent body, 774 

The accused ought to be provided with all possible means of defence, 
774 

Judicial power is a necessary evil, 774 

Criminal Justice, Cuaprer XIII1., 775—787 

Duties of justices of the peace, 775 

The grand jury, 775, 776 

Arraignment of the prisoner, 776 

The petit jury, 776 

Challenge to the array, 776, 777 

Challenge to the polls, 777 

Propter honoris respectum, 777 

Propter defeectum, 777 

Propter delictum, 777 

Propter affectum, 777 

Peremptory challenge, 777 

Witnesses deliver their evidence in the presence of the prisoner, 777, 778 

Prisoner can be heard by his counsel, 778 

High treason, proceedings in, 778, 779 

Duties of the judge, 779 

Verdict of the jury, 779 

Unanimity of the jury, 779 

The accused are guarded against all decisions from men invested with 
any permanent official authority, 779, 780 

Jury must pronounce both on the commission of a certain fact, and on 
the reason which makes such fact to be contrary to law, 780 

Juries are uncontrollable in their verdicts, 781 ‘ 

General] duties of jurors, 781 

Effect of a verdict of guilty or not guilty, 781, 782 

Rejection of the punishment of torture, 782 

Publicity of the trials of criminals, 783 

Infiexibility of the law, 783 

The executive powers restrained by tue trial by jury, 784 

Advantages derived from the extensive right of challenging, 784, 785 

Access not refused to a prisoner, 785 

The grand jury, 785 

Witnesses must deliver their evidence in the presence of the prisoner, 786 
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The petty jury, 786 

Special verdict, 786 

A man when once acquitted, can never be tried again for the same 
offence, 786, 787 

Criminals not punished with undue severity, 787 

Notes To CuapTerR XIII. 787—799 

Tria. By Jury, 787 

The wisest laws are vain and ineffectual, without certain modes of inves- 
tigating truth, 787 

The English law has defined, distinguished, and applied legal conse- 
quences to ascertained facts, 787 

Power of discriminating between truth and falsehood, depends upon an 
intelligent mind, 788 

Origin of trial by jury, 788 

An appeal from the “ Patria,’ to a select number, was a practice of 
great antiquity, 788 

Duties of juries, temp. Henry ITI., 788, 789 

Absolute certainty is not essential to satisfy the mind of the jury, 789 

Distinctions between full proof and mere preponderance of evidence, 789 

Direct and indirect evidence, 789, 790 

Artificial evidence, 790 

Legal presumptions, 790 

Conventional evidence, 790 

Natural evidence, 790 

Allegations upon the record, 790 

The court can only adjudge upon such facts as have been found by a 
jury, 790 

General restrictions on juries, 791 

A juror cannot give a verdict upon his private knowledge, 791 

Evidence admitted for one purpose, may be no evidence for another 
purpose, 791 

Jury must find facts, not mere evidence, 791, 792 

The court cannot pronounce judgment on a verdict of mere evidence, 792 

(Questions of fact and conclusions of law, 792, 793 

The law cannot in general prescribe what shall be reasonable time, 793 

General terms which involve matters of law as well as of fact, 793 

Test of deciding whether a general inference as to reasonable time, be 
one of law or of fact, 793 

Reasonable time, where a question of law, 794 

Reasonable time, &c., where a question of fact, 794 

Inference of fraud is sometimes a question of law, at other times a 
question of fact, 794, 795 

Inference as to malice and intention, 795 

Inference of negligence, &c., 795 

Reputed ownership, 795 

Collateral matters of law arising in the course of a trial, 796 

Construction of written documents is a matter of pure law, except 
when the meaning is to be judged of by the aid of extrinsic circum- 
stances, 796 

Province of the jury to draw the proper conclusion in fact from mere 
circumstantial evidence of the fact, 796 

Demurrer to evidence, 797 

Moving the court for a new trial, 797 

Grounds upon which new trials are granted, 797 

Mistake or misdirection of the judge, 798 

Reception of improper evidence, 798 

Rejection of a competent witness, 798 

Mistake or misunderstanding of the jury, 798 

Presumptions contrary to evidence, 798 

Excessive damages, 798 

Advantages resulting from the institution of juries, 799 

The only sure guide to truth is reagon, aided by experience, 799 
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Trial by jury constitutes the strongest security to the liberties of the 
people, 799 

Laws relative to Imprisonment, CHaprern XIV., 800—804 

Enlargement upon bail, 800 

It is against the executive power that the legislature has directed its 
efforts, 800 

Writs of mainprize, de odio et atia, and de homine replegiando, 800 

Writ of Habeas Corpus, 801, 802 

Petition of Right, 801] - 

Evasion of 16 Charles I. ec. 10, by connivance of the judges, 802 

Stat. 31 Charles IT. c. 2, p. 802, 803 

Bringing up the prisoner under the writ of habeas corpus, 802 

Officer neglecting to make a due return, 802, 803 

A person once delivered by habeas corpus, cannot be recommitted, 803 

Traitors and felons can demand a trial, 803 

Judges denying the writ of habeas corpus subject to penalties, 803 

Transportation from England prohibited except under the statute and 
common law, 803, 804 

A VIEW OF THE ADVANTAGES OF THE ENGLISH GOVERNMENT, AND OF THE 
RigHTts AND LIBERTIES OF THE PEOPLE; AND A CONFIRMATION BY 
REFERENCE TO Facrs, OF THE PRINCIPLES STATED IN THE Work, 805— 
1082 

Unity of the Executive Power, Cuarter I., 805—817 

Nature and functions of the constituent parts of government, 805 

Limitations on the kingly power rarely prevailed, 806 

The people possess the reality of power, 806 

Every individual aims at the exercise of a share of power, 806 

General assemblies gratify their political caprices, 807 

Popular favourites ultimately become the masters of the people, 807 

Rival powers cause continual convulsions, 808 

In all statcs destructive families arise, who are the bane and ruin of them, 
808 

The English constitution has avoided numerous and general assemblies, 
809 

Executive power vested in the king, 810 

The royal power ensures a salutary steadiness to tle vessel of the state, 
810 

The nobility dwindle almost to nothing, in comparison with the splendour 
of the throne, 811 

The bare advantage of high birth, has no other foundation than public 
opinion, 811, 812 

The only door which the constitution leaves open to the ambition of any 
man, is a place in the administration during the pleasure of the king, 
812 

Power of a popular Icader is destroyed by the privileges of the peerage, 
813, 814 

The first commoner possesses greater authority as such, thana peer, 814 

Jealousy of the peers, towards a powerful commoner, 814 

The reward which the constitution prepares for the favourite of the 
people, is a kind of ostracism, 815 

The laws of England open no door to those accumulations of power 
which have destroyed so many republics, 815, 816° 

Stab.lity which the power of the crown gives to the state, 816 

People of England not tied down to inaction by the nature of their 
government, 817 

St ak ori Power is more easily confined when it is one, CHAPre=R IT., 
818-820. 

er ae that are derived from the union of the executive authority, 

Tyranny under the Romans, 818 

Indivisibility of the public power has kept the views and efforts of the 
people directed to one object, 819 
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Every national calamity has served to procure a new bulwark for public 
liberty, 819 

Executive power is formidable, but its nature is known, 820 

Division of the Legislative Power, CuarTER III,, 820—827 

For securing the constitution of a s‘ate, it is necessary to restrain the 
executive power, 820 

Advantages of the legislature being divided into three parts, 821 

Division of the executive introduces actual oppositions, 822 

The establishment of the right of the strongest, would arise from a 
division of the executive, 822 

That the laws of a state may be permanent, the legislative power should 
be divided, 822 

Permanent character of the political laws of England, 823 

Inequalities of the several parts of the legislature have been made up by 
the magic of dignity, 824 

Privileges of the lords and commons, 825 

Conferences between the lords and commons, 825 

The lords are members of the legislature by virtue of a right inherent in 
their persons, 826 

Balance of the legislature, 826, 827 

The business of proposing Laws lodged in the hands of the People, 
Cuarrer IV., 827—B34 

In the ancient free states, the share of the people in legislation, was to 
approve or reject the propositions which were made to them, 827 

Where the exclusive right of proposing laws is vested in the magistrates, 
the legislature are considered by them as an enemy, 828, 829 

People of England possess the initiative in legislation, 829, 830 

Necessities of the state compel a frequent recourse to parliament, 830 

Correction of abuse fearlessly executed, 831 

The commons are sole judges of the ways and means of raising sub- 
sidics, 832 

The excecutive cannot propose laws and remedies, 832 

In ancient governments the executive was ina state of dependance on 
the legislature, 833 

King of England unitcs in himself the whole public power and majesty, 
834 

Limitations on the prerogative, 834 

An Inquiry made, whether it would be an Advantage to Public Liberty, 
that the Laws should be enacted by the Votes of the People at large, 
Cuarprer V., 835—845 

The word “ liberty’? is one of those which have been most misunder- 
stood, 835 

Governments of Sparta and Rome misapprehended the only rational 
design of civil societics, 836 

Neither did they understand the true end of the particular institutions by 
which they were to be regulated, 836 

‘¢ A man who contributes by his vote to the passing of a law, has himself 
made the law; in obeying it, he obeys himsclf;’’ he therefore is free, 
837 

The citizen must trust other persons for the execution of those things 
which have been resolved upon in common, 838 

Liberty defined, 838 

To concur, by suffrage, in the enactment of laws, is to enjoy a share of 
power, 838 

In the first formation of civil society, the several duties which every 
individual owes to others and to the state are alone regarded, 839 

The greater number of citizens must trust to those who have more abili- 
ties than themselves for the purposes of legislation, 840 

The multitude, in consequence of their being a multitude, are incapable 
of coming to any mature resolution, 841 

Resolutions of an assembly of the people, are determined by reasons 
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oe which they would blush to pay any regard to on less serious occasions, 

841, 842 

Those who share in the actual exercise of public power, are not allowed 
to sit down in inaction, 842 

Tractableness of the people during public calamities, and its heedlessness 
in times of prosperity, are equally taken advantage of, 842 

Resolutions adopted at an assembly of the people, are nothing more than 
the effect of the artifices of a few designing men, 843 

Evils of republican governments, 844 

There is no proposal, however absurd, to which a numerous assembly of 
men may not, at one time or other, be brought to assent, 845 

Advantages that accrue to the People from appointing Representatives, 
Cuaprer VI., 845—847 

A small number of persons can deliberate on every occurrence, and never 
come to any resolutions but such as are maturely weighed, 845 

Those who govern being few in number, have a deeper interest in the 
success of their enterprises, 846 

A representative body will assert the rights of which they have been 
made the guardians, with all that warmth which the esprit de corps is 
used to inspire, 846 

Representatives of the people will naturally be selected from among those 
citizens who are most favoured by fortune, 847 

Advantages that accrue to the People from their appointing Representa- 
lives are very inconsiderable, unless they also entirely trust their Legis- 
lative Authority to them, Cuarrer VII., 848—851 

The people in popular governments have never themselves remedied the 
disadvantages attending their situation, 848 

But they have always availed themselves of short intervals of superiority, 
in order to acquire power, 848, 849 

The Romans never allowed their tribunes to conclude anything defini- 
tively, 849 

Political artifices of the “* senators,’’ ‘ consuls,”’ and ‘‘ dictators,’”’ 849 

Principles under which the Roman ‘“ consuls” and ‘ dictators ’? were 
appointed, 850 

Popular assemblies are attended by tumult and confusion, 851 

Effects that have resulted in the English Government, from the People’s 
Power being completely delegated to their Representatives, CHAPTER 
VIII., 852—855 

Advantages arise, when the people have entirely trusted their power to 
a moderate number of persons, 852 

Representatives of the people have acquired every power to make their 
resolutions the result of reflection and deliberation, 853 

The people, by acting only through their representatives, become the 
moving springs of the legislative authority, 854 

The boasted power of the people, sometimes rendered completely 
illusory, 855 

A representative constitution places the remedy in the hands of those 
who feel the disorder,—a popular constitution in the hands of those 
who cause it, 855 

Disadvantage of Republican Governments ; the People are necessarily 
betrayed by those in whom they trust, CHarTer IX., 856 

It is impossible for the people ever to have faithful defenders under 
republican governments, 856 

The only end which the tribunes pursued with sincerity, was to procure 
for themselves an admission to all public dignities, 857 

Powers of the Roman people were not employed in things really bene- 
ficial to themselves, 857 

Judicial power at Rome, was a mere instrument of tyranny, 857 

At Rome, the power of life and death was annexed to every kind of 
authority, 858 ' 

Treachery of the tribunes exemplified, by their permitting the senate to 
invest itself with the powers of-taxation, 858 
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The consequence of communicability of power in republican govern- 
ments is, that it cannot be restrained, 859 

Republican governments are opposed to civil liberty, 860 

Ambitious principles which influence all parties, 860 

Precautions ought to be taken against all those who can influence the 
exccution of the laws, 861 

Fundamental Difference between the English Government and the Govern- 
ments just described. In England, all Executive Authority is placed 
out of the hands of those in whom the People trust. Usefulness of the 
Power of the Crown, CHarTER X., 862— 867 

Mode in which all executive authority is taken from those, to whom the 
legislative authority has been confided, 862 

Securities for the preservation of the kingly prerogative, 863 

Power of conferring and withdrawing places and employments, 863 

A share in the legislative power, 863 

The crown is the only permanent power in the state, 863 

The legislature cannot invest itself with the executive, 864 

In England, the cause of the pcople is not continually deserted and 
betrayed, 864 

All persons are interested in confining the executive to its proper boun- 
daries, 860 

The minister is equally intcrested with his fellow-citizen in maintaining 
the laws on which public liberty is founded, 865 

The commoner and peer are compelled to wish only for equitable laws, 
and to observe them with exactness, 866 

The arm of justice equally brings to account, as well the most powerful 
as the meancst offender, 866 

It is the throne which makes the people sure that its representatives 
never will be anything more than its representatives, 867 

The Power which the People themselves exercise,—the Election of Mem- 
bers of Parliament, Cuarrer X1., 867, 868 

Precautionary measures against the corruption of the representative 
power, 867 

Duties of representatives are to prevent an arbitrary government, and 
to procure the best administration of the laws, 868 

Discretionary power vested in the people in the re-election of their 
represcntatives, 868 

The same Subject continued. Liberty of the Press, Cuarter XII, 
869—878 

Political evils arise from the defects, and also from the non-execution of 
laws, 869 

The end of legislation is to adopt that which is most conducive to the 
public good, and not the particular intentions of individuals, 869 

The people have the province of canvassing and arraigning the conduct 
of those, who arc invested with any branch of public authority, 870 

Every subject has a right to lay his complaints and observations before 
the public by means of an open press, 871 

Despotic restraints upon the press, by the court of Star Chamber, 871 

I'reedom of the press was established in 1694, p. 872 

Liberty of the press, in what it consists, 872 

The sole office of the judge, is to declare the punishment established by 
law, 873 

The jury are the sole masters of their verdict, 874 

The extreme security with which every man is enabled to communicate 
his sentiments, has multiplied public newspapers, 874 

From the circulation of newspapers, every individual becomes acquainted 
with the state of the nation, and the three kingdoms seem as if they 
were one single town, 875 

Notoriety of all things constitutes a check on those who enjoy public 
authority, 876 

Any subject in which the public welfare is concerned, excites unre~ 
seryed observations and complaints, 876 
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Those persons whose greatness seems to set them above the reach of 
public censure, are not those who least feel its effects, &77 

The laws give a full scope to the people for the expression of their com- 
plaints, 878 

Freedom of the press induces the spirit of liberty, 878 

The Subject continued, Cuaprer XIII., 879—884 

Jt is not fortune, it is nature, that has made the essential differences 
between men, 879 

Constitutional advantages of the press, 879 

Through the assistance of the press, all matters of fact are at length 
clear; and through the conflict of answers and replies, nothing 
remains but the sound part of the arguments, 880 

The press serves as a cheek upon parliament, 881 

Modes in which the people express their censure upon parliamentary 
proceedings, 881 

The candidate who gives the best entertainment to a certain class of 
parliamentary electors, has the greatest chance to get the better of his 
competitors, 882 

Unsuccessful attempts of the Stuarts to tyrannize over the people, 883 

Complaints of the people, if adhered to, must be ultimately redressed, 884 

Right of Resistance, CHAPTER XIV., 885—891 

Resistance is the ultimate and lawful resource against the violences of 
power, 885 

The throne of England declared vacant, because the king had violated 
the fundamental laws, 886 

Courts of law have grounded their judgments on the right of resistance, 
887 

Right of resistance, displays the advantages of a free press, 888 

The cause of each individual is really the cause of all, and to attack the 
lowest among the people, is to attack the whole people, 888 

When the people are often called to act in their own persons, it is im- 
possible for them to acquire any exact knowledge of the state of 
things, 889 

It is a contradiction, that the people should act, and at the same time 
retain any real power, 889 

When the springs of government are placed out of the body of the 
people, their action ts thereby disengaged from all that can render it 
complicated, 890 

If those who are entrusted with the active part of government, were to 
attempt the subversion of liberty, their ruin would be the result, 890 

The body of the people should not interpose, but to influence, to be able 
to act, and not to act, 891 

Proofs drawn from Facts of the Truth of the Principles laid down in 
the present Work.—1. The peculiar manner in which Revolutions 
have always been concluded in England, CHAPTER XV., 891— 904 

Peculiarities attendant upon the revolutions in England, 891 

Revolutions have terminated by extensive and accurate provisions for 
securing the gencral liberty, 892 

Oppressive nature of the Roman laws respecting debtors, 893 

Limitations on the authority of the consuls, 804 

Lex Terentilla, 895 

The Twelve Tables, 895 

The decemvirs, 896 

Restoration of the republican dignities, and with them the office of 
tribune, 896 

Public commotions always end in promoting the power of the few, 897 

Tribunes aspire to those offices of executive power, which they were 
intended to control, and not to share, 897 

Tribunes excited seditions, in order to overcome the opposition of the 
senate, 898 

Tribunes zane peapevle of exercising the executive power, and public 
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Those men upon whom the Roman people had bestowed dignities, united DEX 
with the utmost vehemence against them, 899 

Republics of Syracuse, Corcyra, and Florence, 899 

Compacts for liberty made by the English, at the termination of national 
struggles, were such as all orders of the people could essentially 
enjoy, 900 

Magna Charta and reigns of Henry III., Edward J., II., Til, 
Richard IT., Henry IV., 900, 901 

The commons formed an assembly in which every one could propose 
what matters he pleased, and freely discuss them, 902 

Contests between the Houses of York and Lancaster, 902 

Reigns of Charles I. and II., James IJ., 903 

A revolution terminated by a series of public acts, in which no interests 
but those of the people at large were considered and provided for, 
903, 904 

Second Difference :—The manner after which the Laws for the Liberty of 
the Subject are executed in Hngland, CuarTer XVI., 904—931] 

English subjects enjoy no less liberty from the justness and mildness of 
their government, than from the accuracy of the laws themselves, 904 

Enactments respecting liberty, were by the Roman governors openly 
disregarded in practice, 905 

The lives of Roman citizens were subjected on slight grounds to be 
taken away, 906 

The magistrates of the republic rendered the appeal to the people essen- 
tially useless, 906, 907 

Lex Portia, et Lex Sempronia, 907, 908 

Roman magistrates not only committed acts of injustice, but were guilty 
of avarice and private rapine, 908 

Lex Calpurnia de repctundis et Lex Junia, 908 

Levity and infamy of the Roman public judgments, 909 

Impunity of corrupt judges, 909 

Roman laws and public judgments became the engines of oppression, 910 

The social war, 910 

Disorders in the Roman government, arose from its inherent imperfec- 
tions, 911 

English government, not affected with imperfections similar to those of 
Rome, 913 

Trial by jury secures the subject against all the attempts of power, 913 

Law of Scotland relative to trial by jury (Note 3), 913 

Property of every individual has becn secured from the executive 
power, 914 

Representatives of the people have converted the right of taxation into 
a regular and constitutional mean of influencing the executive, 914 

Representative power, able and willing to protect national rights, 915 

Attempts by Charles I. to produce the ruin of public liberty, 915 

Duties of the crown, arc to countenance and support with its strength, 
the execution of the laws, 915 

Oppression of an obscure individual, gave rise to the Habeas Corpus 
Act, 916 

Corruption of the judges under Edward I., Richard II., Henry VIII., 
James I., Charles I., and Charles II., 916—919 

The sovereign, for having personally violated the safety of the subject, 
received severe censure, 919 

Limitations on the executive power, greater in England than in any 
other government, 919, 920 

Spirit of mutual justice everywhere diffused, 920, 921 

The commons have been careful not to assume any distinction which 
might alienate from them the affections of the people, 921, 922 

Cases in which the commons have punished their members for corrupt 
conduct, 922, 923 

Speaker of the commons punished for taking money towards his private 
emolument, 922, 923 
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a ores The Jords do not permit their privileges to evade common justice, 923 

The lords have exercised their judicial authority with impartiality, even 
in the trial of their own members, 924 

Judges have been severely punished, when they have rendered them- 
selves the instruments of the passions of their sovereign, 925 

Impartiality in the administration of justice, 925 

Any violation of the Jaws, even by the first servants of the crown, is 
publicly redressed, 926 

The citizens who were at the head of the Roman republic, assumed to 
themselves a great deyree of cruelty, 928 

A spirit of irregularity and cruelty prevailed among the Grecks in the 
infliction of punishment, 929 

Punishment of torture adopted in Greece, 929 

England is freed from those abuses, which are most oppressive in other 
countries, 930 

Punishment of torture strenuously opposed and defeated in England, 
930 

No cruel and unusual punishments can be enforced, 931 

Justice is executed with mercy, 931 

Very essential Differences between the English Monarchy, as a Monarchy, 
and all those with which we are acquainted, Cuartrr XVI1., 
932 —987 

Liberty enjoyed by the English, is caused by the impossibility of any 
body transferring to itself the executive, 932 

Manner in which the constitutions of Greece, Italy, and Rome were 
destroyed, 933 

The nobles of Sweden, Denmark, and Poland, reduced their sovereigns 
to a president over their assemblies, 933 ° 

Disloyalty of the nobles of Germany, France, Scotland, Spain, and 
Italy, 933 

Crown of England derives no support from the regular forces, 934 

King of England can, without the assistance of an army, avoid those 
dangers to which other sovereigns are exposed, 935 

Liberty which the English enjoy, is the result of the peculiar frame of 
their government, 936 

Foundations of the English constitution are different from those on 
which the same power rests in other countries, 937 

Houses of Lords and Commons, have by turns, defeated the attacks of 
each other upon its prerogative, 937 

The commons preveuted from tacking money-bills to other bills, 938 

The commons attempt to exclude from the crown its presumptive heir, 
938 

The lords pass a bill for annual parliaments, 939 

Attempts to limit the prerogative of the crown in the creation of 
peers, 939 

Place bills have always miscarried in the House of Lords, 940 

Houses of Lords and Commons resemble those positive and negative 
equal quantities, which destroy each other on the opposite sides of an 
equation, 940 

Prerogatives of the crown were undiminished during the minorities of 
Richard II., Henry VI., and Edward VI., 940 

Constitution of Sweden bears the greatest outward resemblance to that 
of England, 941 

The Revolution of 1689, p. 942 

No attempt to transfer the executive power from the crown, 943 

The crown rarely exercises the prerogative of negation, 944 

Two Houses of Parliament do not possess an independent legislative 
authority, 944 

Stat. 16 Charles II. c. 1, repealed, 945 

Parliaments of England preserved national liberty, by rejecting the 
executive authority, and vesting it in a single person, 945 
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Those persons who seem to have it in their power to acquire the execu- — 
tive re are prevented from entertaining thoughts of doing 
80, 946 

Disgrace of the duke of Marlborough, under Anne, 947 

Instability of greatness which is not founded on virtue, 947 

Except under the English constitution, a discarded minister is the cause 
of more or less anxiety to the governing authority, 948 

Political effects of the dissolution of parliament, 949 

Kingly office, has need of no other weapon, than the civil insignia of 
dignity, 950 : 

Civil wars of England, have rarely been occasioned, but by persons who 
expressly laid claim to the crown, 951] 

The crown cannot depend on security, if it does not fulfil its engage- 
ments to the country, 952 

Stability of the powers of the English crown, allows essential branches 
of English liberty to take place, which, without it, could not exist, 993 

Political regulations to obtain their effect, must imply no direct contra- 
diction to the nature of things, or to the other circumstances of 
government, 904 

Personal freedom, in England, superior to that of Rome and France, 953 

Nomination of a dictator, 955 

Ostracism in the republic of Athens, 955 

Lettres de cachet, 955 

The executive in England, cannot alter the scttled course of law in 
civil and criminal matters, 956 

Liberty of the press does not exist in any European monarchy, as it 
does under the English Constitution, 957 

In republican governments, tlhe people are kept under the greatest 
restraints, by those who are at the head of the state, 957 

In the Venctian republic, the press strictly watched, 957 

The press affords every man a mean of laying his complaints before the 
public, from which redress is ultimately acquired against any act of 
oppression, 958 

Tt is the right of canvassing, without fear, the conduct of those who 
have the administration of government, which constitutes a free 
nation, 959 

Single rulers have ever found it impracticable to place an unreserved 
trust in public assemblies, 960 

Administration of Cromwell, 960 

Cromwell feared the power of parliament, 961 

Roman emperors distrusted the senate, 962 

Kings of France have felt anxieties from the proceedings of their par- 
liament, 962 

Crown of England can give leave to assemble, and show the most unre- 
served trust in parliament, 963 

Unlimited freedom of speech, 963, 964 

Executive authority operates to the advantage of the people in a two-fold 
manner, 964 

Power of the crown, in other monarchies, has not been able, by itself, 
to produce the same effects, as it has in England, 965 

In all national conventions, the people of England perceived that the 
executive must be undivided, 965 

Public assemblies for the redress of grievances, 966 

The press is available for the purposes of advertising the time and place, 
as well as the intent of such meetings, 966 

Freedom of public discussion, 967 

Impartiality in the administration of justice, 967 

Difficulties exist under some governments for subjects of the inferior 
classes to obtain legal remedies against certain individuals, 968 

In England, individuals of the most exalted rank, cannot prevent the 
operation of the law, 969 

The king can only seek redress by the laws, 969 
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The English government does not derive its stability from the standing 
force it has at its disposal, 970 

The army generally composed of those, who have the same passions with 
the rest of the people, 971 

Where the sovereign looks to his army for the security of his person 
and authority, the same military laws by which this army is kept toge- 
ther, must be extended over the whole nation, 972 

In all monarchies the executive power in the state is supposed to possess 
originally, and by itself, all manner of lawful authority, 974 

In England, it is not the authority of the government, it is the liberty 
of the subject, which is supposed to be unbounded, 974 

When the magistrate exerts himself, he is bound to produce the law 
under which he acts, 975 

Foundation of the doctrine which makes the powers of government 
subordinate to the laws, was laid befure the Great Charter passed, 
976 

Limitations on the executive in Magna Charta, 977 

The executive never acts but under such laws as are ascertained, 978 

The crown of England never resorted to military force for its support, 
978 

Authority of the House of Tudor not maintained by an army, 979 

House of Stuart, although only supported by the civil authority of their 
office, offered great opposition to the restless spirit of the nation, 
979, 980 

Events in the reign of James IJ. afford a proof of the solidity annexed 
to the authority of the English crown, 930 

The manner in which the country has been governed since the Revo- 
lution of 1689, p. 981 

The military power subordinate to the civil, 981 

Military courts under a constant subordination to the ordinary courts of 
law, 982 

All offences committed }y persons of the military profession in regard 
to other classes of the people, are alone determinable by the civil 
judge, 983 

If any of the military are claimed by the civil power, they must be 
delivered up immediately, 984 

The English army cannot procure the sovereign any permancnt strength, 
984 

Notoriety of parliamentary debates, induces all individuals, soldiers as 
well as others, to pry some attention to political subjects, 985 

James II. was deserted by his army, 985 

Authority of the crown in England, rests upon foundations peculiar to 
itself, 986 

Essential power of the king is derived from the civil branch of his office, 
987 

How far the examples of Nations who have lost their Liberty are applicable 
to England, CuarTErR XVIII., 988—1005 

The English Constitution will be destroyed, when its legislative power 
shall have become more corrupt than the excecutive, 988 

Power of Rome became so great, that, after having conferred it, it was 
at Jength no longer able to resume it, 989 

Rome destined to lose her liberty when she lost her empire, 990 

Situation of the people of England essentially differs from that of the 
people of Rome, 990 

In some states the active share, or the business of propounding, in legis- 
lation, is allotted to those persons who are invested with the executive 
authority, 995 

The people, even where they are allowed a share in legislation, being 
ever passive in the exercise of it, cannot declare what the law in 
reality is, 995 

Redress of grievances is the constitutional office of the representatives 
of the people, 996 
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Frequent confirmations of Magna Charta, 996, 997 ee 
Different parts of the English government mutually assist and support 
each other, 997 

It is because the people share in the government through their repre- 
sentatives, that they are enabled to possess the advantages arising 
from proposing new Jaws, 998 

All the political passions of mankind are satisfied and provided for, in 
the English government, 998 

Nothing is more chimerical than a state either of total equality or total 
liberty, 999 

The sovereign should possess authority to protect the whole community, 
999 

A class of men arise in every state, who, without having any actual 
share in the public power, yet partake of its lustre, 1000 

A great body of men cannot act, without being, though they are not 
aware of it, the instruments of the designs of a small number of 
persons, 1001 

Advantage of a concentration of power, 1002 

The English constitution secures not only the liberty, but the general 
satisfaction of those who are subject to it, 1002 

The English constitution has maintained its principles against all civil 
commotions, 1003 

The English government will be no more, when the crown becomes 
independent of supplies, or when the representative power assumes 
the executive, 1004, 1005 

Thoughts on the Attempts that at particular times may be made to abridge 
the Power of the Crown, and some of the Dangers by which such 
Attempts may be attended, Cuarpter XIX., 1005—1014 

Undue advantage may be taken of the minority or inexperience of tho 
sovereicn, 1005 

Popular discontents of long continuance in regard to certain particular 
abuses of influence or authority, 1006 

Power under any form of government must exist and be intrusted some- 
where, 1006 

King of England has an exclusive power in relation to foreign affairs, 
war, peace, treaties, &e., 1007 

King of England can always deprive his ministers of their employ- 
ments, 1008 

Power is never so well repressed and regulated, as when it is confined 
to a sole indivisible seat, 1009 

From the indivisibility of the governing authority in England, a com- 
munity of interest takes place among all orders of men, 1009, 1010 

The care of English legislators always kept pace with the exigences of 
their situation, LOL1 

Constitutional evils, if bodies or classes of individuals were to acquire a 
personal independent share in the executive, 1011 

The men who are now the ministers, would then set themselves above 
the Jaw, 1012 

Pretensions of an equality of right in all subjects, to property and per- 
sonal safety, would be despised, 1012 

Wherever the people applied for servants, they would only meet with 
betrayers, 1013 

Caution requisite in laying new restraints on the governing authority, 
1013 

The constitution only exists by a discriminating line being drawn 
between power and liberty, 1013 

Whenever the prospect of personal power and independence from the 
governing authority is offered to the view of the members of the legis- 
lature, civil liberty will be destroyed, 1014 

Observations on the right of Taxation, which is lodged in the hands of the 
Representatives of the People. What kind of Danger this right may 
be exposed to, CHAPTER XX., 1014—1024 
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Evils from the crown being independent of parliament in pecuniary 
resources, 1015 ; 
The liberty of the subject might be invaded with impunity, 1015 
If the crown could govern without the assistance of the commons, It 
would dismiss them for ever, 1016, 1017 ; 
King of England would be absolute were it not for the right of taxation, 
1017 , 

Right of granting subsidies to the crown, can only be effectual when it 
is exercised by one assembly alone, 1017 

When a sovereign is made to depend, in regard to his supplies, on more 
assemblies than one, he, in fact, depends upon none, 1018 

Sovereigns of England have always been kept in a state of real depen- 
dance on the representatives of the people for necessary supplics, 
1018, 1019 

Evils from the crown of England rendering itself independent from the 
commons for its supplies, 1020 

National calamities might suggest methods for raising supplies, 1020_ 

Rights of the people might be invaded from acquisitions of forcign 
dominions, 1021 

Foreign supplies might counterbalance the importance of the commons, 1022 

Right of granting or refusing supplies to the crown is the only ultimate 
forcible privilege possessed by the British parliament, 1022 

Those who were the advocates of Amcrican independence, were the 
most sanguine of the future wealth and greatness of that country, 1023 

Conclusion. A few words on the nature of the Divisions that take place 
in England, CuapTer X XJ,, 1024—1032 

Courtesy which is observed by the several branches of parliament 
towards each other, 1025 

Mode in which bills are rejected, 1025 

Gencrality of the people preserve themselves more free from party spirit 
than their represcntatives, 1026 

Dissatisfaction, in a free society, will be openly manifested by com- 
plaints, 1027 

Agitation of the popular mind, animates all parts of the state, and is to 
be considered as the beneficial vicissitudes of the scasous, 1027, 1028 

Political changes never occasion the shortest interruption of the power 
of the laws, 1028 

If the highest powers in the state are subservient to the laws, a spirit of 
justice and order is thereby inculcated in the lower classes, 1028 

Attention of the legislature in providing for the intcrests and welfare of 
the people, 1029 

Constant tendency of the government to correct abuses and improve the 
laws, 1030 

English liberty has been acquired by a fortunate conjunction of circum- 
stances, 1031 

Liberty has secured to herself an asylum against despotism on the onc 
hand, and popular licentiousness on the other, 1032 

Noress, 1083—1139 

Offences punishable with death, 1033, 1034 

Felonies not capital, 1032—1081 

Misdemeanors, 1081—1130 

Analysis of crimes committed in 1837, p. 1130. 

Sentences passed in 1837, p. 1132 

Accused persons who were committed or not prosecuted, in 1837, p. 1134 

Number of offenders tried before the different courts, in 1837, p. 1135 

Ages of the criminals of 1837, p. 1136 

Result of the proceedings against offenders aged twelve years and under, 
with reference to their respective ages, in 1837, p. 1137 

Result of the proceedings against the offenders aged twelve years and 
under, with reference to their offences, in 1837, p. 1138 

ar Py of instruction which the prisoners of 1836 and 1837 had received, 
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DEMESNES OF THE KING—vide Ancignr DemEsnz 
DENIZENS incapacitated from being members of parliament, 621 


DESCENT in cases of freeholds, not of inheritance, exception in respect of, 543 
General exception in favour of, 544 


DESERTION from the service of the British crown, 1110, 1111 
DETAINER—vide Haszas Conrus 


DEVISE, when it confers the clective franchise, in cases of freehold not of 
inheritance, 543 


As to possession, excmption in favour of, 543, 544 


DICTATORS, power of, and which was sometimes useful, 850, 905, 908, 954, 
955 


DISQUALIFICATIONS—vide LecisuativE ASSEMBLIES 
Irom exercising the parliamentary elective franchise, 541, 565 
From being elected, or from acting when elected, as a member of parlia- 
ment, 541—565, 621—629 


DISSENTERS—vide Cuaries I. and IV., James I. and II., and Wittiam 
III., reigns of 


DISSOLUTION OF PARLIAMENT —vide Lecis.hative ASSEMBLIgS 
Its effects, 534 
Kasily effected by the crown, 949 


DISTURBANCE—vide Riors—SacriLecE 


DIVIDEND WARRANT, forgery of, 1045, 1046, 1047, 1069 
Clerks making or delivering false warrants, 1069, 1105 


DIVISIONS of counties and boroughs into districts for polling at parliamentary 
elections, 551 
DOMESDAY, motives which actuated William I., in compilation of, 30, 31 
Exact time when the survey was undertaken, differently stated (Note 2), 
31 
Manner in which the inquisition was taken, 31 
Mode in which the returns were entered, 32 
Returns framed of greater length than were requisite, 32 
Instances of purchases and mortgages, 32 
Owners not oppressed for the formation of the valuation, 32 
Number of places described in, as boroughs, 33 
Burgesship did not depend on tenure, 33 
Those who paid scot and lot alone entitled to the borough privileges, 33 
Non-residents had no local borough rights, 34 
Castles and merchant guilds distinct from boroughs, 34 
Reeves and pledges mentioned in, 34 
Privileges exclusively granted to the burgesses, 34 
DOWER, husbands of tenants in, have a right to exercise the parliamentary 
elective franchise, 543 
Freehold coming in right of, exemptions in favour of, 543 
DWELLING-HOUSE—vide BurcLary—CriminaL Law 
ECCLESIASTICAL COMMISSIONS—vide RerormaTIon 
Jurisdiction and abuses of, temp, Henry VIII. and Edward VI., 206, 
248 
Commissions issued by Elizabeth and James II., 294, 296, 465, 466 
EDWARD I., reign of, 82—102 
Character of, 510 
Improvements tn the Laws, 82—83, 510 
Laws must be accommodated to the condition of society, 82 
Administration of justice between party and party, 82 
Forms of writs and legal treatises, 82 
Fiction of common recoveries, 83 
No statute rolls prior to the reign of Edward I., 83 
Legislative Assemblies, 83—102 
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Period at which the legislative institutions acquired their present form, 
83 

Writs of summons to parliament, 83 

Usurpations of the Roman Catholic church, 83 

Increased influence of the boroughs, 84 

Power of the king to levy tallage, 84 

All classes perceived the necessity of restricting the authority of the 
crown, 84 

Levy of a tallage, 85 

Exportation of wool prohibited, 86 

Power of legislation, 85 

Statute of Westminster I., 85 

Writ for levying the fifteenth, 86 

Statute Officium Coronatoris, 86 

Statute de Bigamis, 86 

Statute concerning justices being assigned, 86 

Statutes of Gloucester, 87 

Statute de Viris religiosis, 87 

Legislative acts without the concurrence of “knights” or “bur- 
gesses,”’ 87 

Convocation of assemblies at York and Northampton, 1] Edward I., 87 

No constitutional law for obtaining aids, &7, 88 

Four knights for each county, and two burgesses from each borough, 
summoned for taxation, 88 

The co-existence of two legislative assemblies, 88 

Parliament at Shrewsbury, 88 

Summons of peers, 88, 89 

Summons of citizens and burgesses, 89 

Summons of knights, 89 

Cities and boroughs required to send representatives in 23 Edward I., 
that were not required to do so in 1] Edward I., 89 

Non-attendance of the clergy, 89 

Statute de Mercatoribus, or Acton Burnel, 89 

Statutes of Wales, 89 

Statute de Donis conditionalibus, 90 

Knights and burgesses were not convened to Gloucester in 6 Edward I, . 
90 


Statute of Winchester, 90 

Statute of Merchants, 90 

Discontent in the country, 91 

Two or three knights to be elected in each county, 91 

Uncertainty of the component parts of the legislature in 18 Edward I., 91 

Statute of Westminster III., 92 

Statute of Quo Warranto, 92 

Statutum de Consultatione, 92 

Knights required to be furnished with full powers from their respective 
counties, 92, 93 

Knights only summoned to do and hear what the king should com- 
mand, 93 

Object of the writs of 22 Edward I., 93 

Pecuniary necessities of the crown, 93, 511 

Influence of the great men, 93 : 

Edward has recourse to the people for support, 94 

Writs of June 24, 23 Edward I., summoning the clergy and peers to 
parliament, 94 

Summons of the judges, 94 

No writs for election of knights or burgesses, 94 

Summons of the inferior olergy, 04 

Summons of the prelates, 94 

eee not recognise the right of the laity to tax their spirituali- 
ties, 95 
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EDWARD I.—continued 


Clergy in parliament did not ordinarily charge spiritual property out of 
their immediate possession, 95 

Writs of October, 23 Edward I., summoning peers to parliament, 95 

Summons of knights, citizens, and burgesses, 95 

Election of citizens and burgesses, 96 

Assemblages of the lords spiritual and temporal, and commons in par- 
liament, 96 

Statute de Prisonibus prisonam frangentibus, 96 

Clergy prohibited from paying lay taxes, 97 

Oppressive conduct of the king, 97 

Arbitrary exaction of taxes, 97 

Confirmation of the great charters, 98 

Grant of an aid, 98 

No positive form of granting aids, 98 

Charter of 25 Edward I., confirming zharters of Henry ITI., with other 
hberties, 98 

Statute de Tallagio non concedendo, 99 

Legal mode of taxation, 99, 100 

Consent of commons only required for imposition of taxes, 100 

Statute de Finibus levatis, 27 Edward I., 100 

Statutum de Appellatis, 100 

Statute de Falsa moneta, 28 Edward J., 100 

Origin of the representative system, 100 

The crown exercised a discretionary power in summoning the members 
of the legislature, 100 

Conciliatory policy of the king towards parliament, 101 

Dispensing power of the king, 101 

Statute of Carlisle, 101 

ee character of the royal and parliamentary authority, 101, 511, 
612 

The king, barons, and the clergy, so many factions in the state, 101 

Vices of mankind, and misfortunes of a country, sometimes advan- 
tageous to liberty, 102 


EDWARD IL, reign of, 102—110 

Increased Spirit of Liberty, 102—104, 517 

Coronation oath, recognises the limited power of the crown, 102 

Redress of grievances required by the commons, 103 

Redress of grievances granted, 103 

The crown controlled by ordinances, 103, 104 

Legislative Assemblies, 104-—110 

Imperfect preservation of records, 104 

Dispensing power, 104 

Award of exile of Hugh le Despenser, 104 

First mention of ‘ peers of the land,” 104 

Legislative authority enacted to be in the king, lords, and commons, 105 

Legislative power vested in the king and parliament, 105 

Judicial power left untouched, 105 

Essential difference between the Statute 15 Edward IT. and the Charter 
of John, 106 

First statute by which the constitution of the legislature was distinctly 
described, 106 

Constitution of the legislative power founded on usage, 106 

Immemorial usage defined, 106 

The language of Stat. 15 Edward II. does not import immemorial 
usage, 107 

This statute is in conformity with the coronation oath, which was taken 
by Edward II., 107 

Practice, after 42 Henry III., established a new constitution of the 
legislative assemblies, 108 

Difficulty in assigning a reason why Wales and the counties of Chester 
and Durham had no representatives, 108 
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EDWARD II.—continued. 

Beas Irregularity in summoning temporal lords to parliament, 108 

Persons summoned to parliament at one time, were not afterwards sum- 
moned, 109 

No privilege to writs of summons, by virtue of tenurc, 109 _ 

Right of the clergy to have a parliamentary summons, arises from a 
possession of the temporalities of their see, 109 

Clergy have a distinct character from the peers of the realm, 109 

Tallage of demesne farms, 109, 110 


EDWARD ITIL, reign of, 110—12] 

General Observations, 110 

Pecuniary embarrassments of the crown, 110 

Title of duke granted, 11] 

Limitation of the crime of treason (Stat. 25 Edward III. c. 2), 111 

Lords and commons addressed in English, 111 

Judicial Powers of the Peers, \I—113 

Jurisdiction of the curia regis changed, 111 

The judges cease to be integral parts of the legislature, 112 

The peers take the title of judges of the parliament, 112 

Trials of Simon de Beresford, Thomas de Berkeley, and earl of March, 
112 

Judgment of the ear] of March, reversed, 112 

Illegal assemblies, 112, 113 

Attempts of the clergy to separate themselves from the laity, 113 

Alienation of Lands, 113 

The crown rendered incapable of preventing alienation of lands, 113 

Privilege of Peerage, 114 

Recognised as inseparable from the person, 114 

Extends to the wives and widows of peers, 114 

Antipathies against the Papal Power, 115, 116 

Taxes levied by the See of Rome, 115 

Statute of Provisors, 27 Edward III. c.1; 38 Edward III. ¢. 1, p.115 

The commons refuse to be bound by the constitutions of the church, 115 

Struggle by the clergy to be free from temporal power, 115 

Existence of a distinct convention, 116 

Arbitrary Ixercise of the Royal Authority, 116, 117 

Frequent confirmation of statutes required, 116 

The commons protest against the tyranny of the crown, 117 

Increased Importance of Parliament, 117—119, 517 

Acquisition of privileges by the commons, 117 

Ordinance of the Staple, 118 

Distinction between an ordinance and a statute, 118 , 

Recognition of Stat. 15 Edward II., 118, 119 

Pecuniary Impositions, 119—121 

Tallage of boroughs, 119 

Illegality of arbitary taxation, 119 

Customs levied on merchandize at the ports, and internal taxes, 119, 120 

Dispensing power, 120 

Principles of representation and taxation not precisely defined, 120 

Fluctuating state of the constitution, 120 

Taxation sanctioned by citizens and burgesses only, 121 

Origin of the commons acquiring a right of interference in cases of 
abuse and policy, 121 ; 


EDWARD IV.,, reign of, 150 
The line of York does not present any change, from that state of things, 


which characterised the reign of Henry VI., 150 
EDWARD V., reign of, 150 
EDWARD VI.—vide Rurormation 


Reign of, 208—252 
General State of Political Affairs, 208, 209 
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EDWARD VI.—continued. 

Disposition of the crown of England belongs to the people of England, 
208 

Danger of admitting encroachments on the constitution, 208 

Policy of Somerset and Northumberland, 209 

Change in the coronation oath, 209 

Rescission of Tyrannical Siatutes, 209, 210 

Treason restricted to 25 Edward III. Stat. 5, ce. 2, p. 209 

Statute of the Six Articles repealed, 209 

Heresy a capital crime by the common law, 209 

Tyrannical statutes of treason attempted to be renewed, 210 

Penalties for calling the king, heretic, schismatic, &c., Stat. 5 & 6 
Edward VI. c. 11, p. 210 

No person to be convicted of treason, unless proved by the oaths of two 
witnesses, 210 

Heirs of the crown, endeavouring to break the order of succession, treated 
as traitors, 210 

Royal Proclamatiqns, 211 

Stat. 1 Edward VI. c. 12, p. 211 

Power of dispensation frequently exercised, 211 

Proclamations enforced by fine and imprisonment, 211 

Stat. 3 & 4 Edward VI. c. 16, p. 211 

Ill Effects from the Distribution of Abbey Lands, 211—213 

Suppression of monasteries regretted by the people, 212 

The monks the best of landlords, 212 

Tenantry subjected to oppressive exactions under laymen, 212 

Statutes respecting poor-laws, 212, 213 

The Riot Act, 213 

Any attempt to killa privy councillor declared to be a felony, 213 

Origin of lord-lieutenants, 213 

Parliamentary Proceedings, 213—215 

Thirty-two commissioners appointed to compile a book of canon laws, 
213 

Trials of Lord Seymour, and Duke of Somerset, 214 

Attainder of the Bishop of Durham, 214 

Improper interference in the return of members of parliament, 214 

Letters from the aldermen and brethren of Grantham to Sir William 
Cecil, 214 

Circular letters written by the king to the sheriffs, to influence a parlia- 
mentary election, 215 

This flagrant violation of the elective franchise unnoticed, 215 

The commons a useful machine in the hands of government, 215 


EDWARD THE CONFESSOR, memory of, treated with the greatest respect 
throughout Domesday, 19 


EJECTION of nonconformist clergy, 478, 479 
Deposed prelates considered as the lawful bishops of their respective 
sees, 478 
Authority by which every bishop or priest acts, is one which is derived 
by succession from the apostles, 478 


ELECTIONS, PARLIAMENTARY —vide LucisLative ASSEMBLIES 


ELIZABETH—vide RurormatTIon 

Reign of, 262—311 

Prerogative of the Crown, 262, 263 

Recognition that the crown possessed an enlarging and restraining 
power, 263 

Cause which induced the commons to flatter the queen with disgusting 
flatteries, 263 

Recognition of the title of Elizabeth to -he crown, 263 

Court of Star Chamber, 264 

The most ee attacks on liberty are those which surprise or under- 
mine, 2 


In DEX. 
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ELIZABETH—continued. 


The Star Chamber was supported by, and gratified the lower ranks of 
society, 264 

Elizabeth employed the court as an instrument of tyranny, 264 

Royal Proclamations, 264—266 

A right claimed to carry into effect the spirit of the existing laws, 264 

Banishment of Irishmen, and restrictions on private rights of property, 
265 

Personal arrest, 265 

Martial law, 265 

Importation of foreign bulls or books, 265 

Martial law declared against the London vagabonds, 266 

Administration of Justice, 266—271 

Justice should be impartially administered according to known laws, 266 

Essential principles of evidence, either unknown, or totally disregarded, 
266 

Juries would find “ Abel guilty of the murder of Cain,” 266 

Case of Habington, 267 

Right of peremptory challenge denied, 267 

Trial of Udal, 267 

Improper restrictions upon the verdict of the jury, 267 

Discreditable evidence offered by the law officers of the crown, 267 

Case of Penry, 268 

Tyrannical principles of Lord Keeper Pickering, 268 

Jury panel illegally composed, 268 

Punishment of jurors, 268 

Impossibility of obtaining justice against the capricious will of the 
sovereign, 268 

Exemptions from legal process, 269 

Partial suspension of the writ of habeas corpus, 269 

Remonstrance of the judges against the unconstitutional conduct of the 
executive, 269 

The subject cannot be detained in prison against the laws of the realm, 
269 

Persons detained in prison and no cause assigned, 270 

When discharged lawfully in court, have been recommitted in secret 
places, 270 

Officers for executing the writs of the superior courts sent to prison, 270 

Extortions by pursuivants, 270 

The judges required to state when persons should be detained in, or 
delivered from prison, 270 

Unconstitutional declaration of the judges, 270 

Punishment by the rack, 271 

Pecuniary Impositions, 271—273 

Pecuniary liabilities of Elizabeth, 271 

Dilapidation of the royal demesnes, 271 

Exaction of loans, 271 

““ Loan” defined (Note 3), 271 

Purveyance and pre-emption, new-year’s gifts, wardships, embargoes, 
and monopolies, 272 

No article allowed to be imported or exported without license, 272 

Robbery of the church, 272 

Rishops and incumbents prohibited from alienating their revenues, 273 

Mode in which Elizabeth pillaged the church, 273 

Impressment, 273 

Persons of education appointed to mean and incompatible offices, 273 

Liberty of the Press, 273, 274 

Sale ot books regulated by the government, 273 

Presses to be entered at Stationers’ Hall, 274 

Licensing of printers, 274 

Licensing of books, 274 

Stationers’ Company empowered to search houses, 274 

Borough institutions modelled for political objects, 275 
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ELIZABETH—continued. InvEx, 
New boroughs summoned to send members of parliament, 275 tee 
Municipal and parliamentary franchises enjoyed by the same class of 
freemen, 275 

The right to return members of parliament cannot be lost, 276 

Charges of burgesses avoided, 276 

Many places ceased to be boroughs, not keeping up the exercise of their 
exclusive jurisdiction, 276 

Seen. from the king to be discharged from parliamentary attendance, 
276 

Prerogative of the king to create boroughs, 277 

An object of desire to become a member of the commons, 277 

Creation and restoration of boroughs, 277 

Origin of “‘ select bodies’ in municipal corporations, 277 

Origin of the usurpations and conflicting usages in boroughs, 278 

Anxiety of the crown to bring the commons under its command, 278 

Burgesses of Wells commanded to elect fit parliamentary representa- 
tives, 278 

Sir Francis Walsingham to have the nomination of the burgesses of 
Colchester, 278 

Earl of Leicester requests the nomination of the members for Andover, 
278 

Burgesses of Beeralston elected at the request of the chief of the lords 
of the borough, 279 

Burgesses of Carrickfergus released from selecting one of their repre- 
sentatives, 279 

Illegal privilezes of non-residents, 279 

Electors and elected required to be resiants, 279 

Mr. Norton urges the impolicy of clecting only resiante as representa- 
tives, 280 

Case of Corporations, 280 

Authority of the select bodies to make bye-laws recognised, 280 

Case of corporations ought not to have been recognised by courts of 
law, 280 

Origin of the illegal powers assumed by tle “‘ common councils,” 281 

Privilege of Parliament, 281— 289 

Illustrations of the “‘ imprescriptible rights of the commons,” 281 

House of Commons apologize for advising a fast without the permission 
of the queen, 281 

Restrictions from discussing ecclesiastical causes, 282 

The commons “ not to speak every one what he listeth, or what cometh 
into his brain to utter,”? 282 

Custom of the speaker to read and expound all bills to the House, 282 

Committal of members by the queen, 282 

Members reprimanded, for interfering with the officers of the exchequer, 
283 

Prohibition from reading a bill for Reformation of the Common 
Prayer, 283 

Discussions of the commons assume an appearance of liberty, 283 

Ccmplaint of grievances prohibited, 284 

Audacious, arrogant, and presumptuous members reprimanded, 284 

Wentworth committed, for upholding the privileges of the commons, 284 

Commons prevented from discussing ecclesiastical government, 280 

Questions of Wentworth as to the privileges of the House, 285 

Committal of Wentworth, 285 

Petition requesting the queen to entail the succession of the crown, 285 

Numerous commitments of members, 285 

Important Privileges acquired by the Commons, 286—289 

Case of Ferrers and Smalley, 286 ‘ 

Commitments for assaults on members, 286 3 

No subpoena for the attendance of a member in any court permitted, 286 

Members punished by imprisonment, fine, reprimand, and expulsion, 286 

Contumacious expressions, 266 
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ELIZABETH-—-continued, 


Controverted elections originally decided in chancery, or by a jury, 287 

Commons maintain their privilege to judge of the validity of parlia- 
mentary returns, 287 

Member of the Convocation House disqualified from being a member of 
the commons, 287 

The House supersede the decision of the chancellor, 287 

Right of the commons to originate money bills, 288 

Notions of Elizabeth, respecting the duty and authority of parliament, 
288 

Prerogative of the crown, not to be abridged or examined in partlia- 
ment, 289 


EMBEZZLEMENT by clerks, or servants, or persons employed in that 


capacity, 1038, 1059, 1060, 1063, 1082, 1104, 1105 


EMPSON and DUDLEY, executed ona pretended charge of high treason, 


160 
False inquisitions procured by, annulled, 160 


EQUITY, COURTS OF, 717—764 


Courts of equity are intended to extend the administration of Justice to 
all possible cases, 717 

False notions respecting the duties of courts of equity, 718 

The chancellor hath power to moderate and temper the written law, 718 

Office of a judge of equity was assumed by the Roman preetor, 719 

Emancipated sons were supposed to have ceased to be the children of 
the father, 720 

The Twelve Tables provided relief only for cases of theft, 720 

The Twelve Tables did not assign remedies, except for very few cases 
of fraud, 721 ‘ 

Equity provides remedics for cases in which courts of law are power- 
less, 722 

Assumed origin of the power of the Court of Chancery, 722 

Settled authority of the courts of equity, 723 

Process in the Court of Chancery, 723 

Execution of decrees, 724 

The Roman preetors decided according to the civil and preetorian Jaws, 
724 

Lex Cornelia, 725 

Temporary duration of the preetorian laws or edicts, 725 

Perpetuum cdictum, 725 

Courts of equity have not superseded the common law courts, 726 

Restrictions on courts of equity, 726 

Jurisdiction of the courts of equity has been exactly confined, 727 

Chancery rolls, 727 

Innovations not permitted by the common or statute law, 728 

Judges in equity are bound to adhere to the system of decrees formerly 
passed in their courts, 728 

Appeals from decrees carried to the House of Lords, 729 

Gencral rules not applicable to every individual case, 729 

Distinction between positive law and equity, 730 

The courts established for the ordinary administration of justice, have 
been embarrassed by a rigid adherence to rules of decision, 730 

Early History of the Courts of Equity, 730—737 

Administration of justice delegated to ministers, 730 

The crown reserved to itself a final appeal, 731 

The chancellor, the keeper of the king’s conscience, 731 

a of providing remedies for grievances not cognizable by statute, 

To obtain relief, recourse was had to a petition to the king, 731 

Duty of judging of the merit of petitions assigned to the chancellor, 732 

Commencement of the chancellor's separate juridiction, 732 
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EQUITY, COURTS OF—continued. 


The chancellor enabled to proceed in suits secundum sequum et bonum, Rete 
Stdintable recognition of the chancellor’s authority (36 Edward III. 
heey ase of the chancellor from the reign of Edward IITI., 
fe cusianas temp. Richard II., complain of the jurisdiction of chan- 
cery, 734 


The commons pray that the chancellor may not interfere with the course 
of the common law, 734 

The chancellor acquires authority to award damages, 735 

Advancement of the equitable jurisdiction during the reign of Richard 
TY., 735 

The writ of subpoena, an efficacious mode of effecting justice, 736 

Commons pray, that restrictions be placed on the Court of Chancery, 
736 

Remonstrance of the commons in 15 Henry VI., respecting the writ of 
subpoena, 736 

The chancellor’s powers, in all his important functions, not determined 
until the reign of James I., 737 

The chancellor decides on principles of universal] justice, when the 
interference of a court of judicature is requisite to prevent a wrong, 
737 

Courts of equity remove impediments to the fair decision of a question 
in other courts, 737 

Cases which occur in chancery are decided on fixed principles, 738 

Preferring a bill in equity, 738 

Bills and informations have been always in the English language, 738 

Every bill must have for its object one or more of the grounds upon 
which the jurisdiction of the court is founded, 738 

Answer of the defendant must be upon oath, 739 

An answer required in case of a bill seeking the decree of the court on 
the subject, 739 

When the object of the bill is a discovery, 739 

Matters of defence, 740 

Defendant having an interest to support the plaintiff’s case, 740 

Right of plaintiff to compel an answer, 740 

Plaintiff not entitled to relief, 740 

The answer may be founded on matter apparent in the bill, 741 

Form of making defence varies according to the foundation on which it 
is made, 741 

Principal Matters over which Courts of Equity exercise an Equitable 
Jurisdiction, 742 

Accident, Mistake, and Fraud, 742—750 

Courts of equity will interfere with remedies, which the ordinary courts 
would have given, if their powers had been equal to the purpose, 742 

Courts of equity will not assume a jurisdiction when the powers of the 
ordinary courts can afford justice, 742 

Accident, made a ground to give jurisdiction to the court, 742 

Grants are, in many cases, presumed or supplied, 743 

Ascertainment of boundaries, &c., 743 

Penalties, forfeitures, &c., 743 

Equity will not interfere in penalties, unless a compensation can be 
given, so as to place the party in the same situation, 743 

Where a penalty is inserted merely to secure the enjoyment of a col- 
lateral object, 743 

Forfeitures under acts of parliament cannot be relieved against, 744 

An undue advantage acquired by fraud or accident, 744 

Bill to restrain proceedings in courts of ordinary jurisdiction, 744 

Deed fraudulently obtained without consideration, 744 

Rectification of deed according to the intention of the parties, 744 

Relief against instruments which destroy rights, 745 
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EQUITY, COURTS OF—continued. 

Lapse of time, 745 

Charitable uses, 745 

Settlement executed subsequent to marriage, 745 

General principles upon which courts of equity interpose to carry 
marriage articles into execution, 745 

Ignorance of law, 746 

Mistakes of judgment will not be relieved against, 746 

Agreement founded on a mistake will be set aside, 746 

Mistakes in wills, 746 

Where there is a clear mistake, recourse must be had to the general 
scope of the will, 746 

Fraud Defined, 747 

Species of fraud enumerated by Lord Hardwicke, 747 

In cases of fraud, the remedy does not die with the person, 747 

Every delay arising from fraud adds to its injustice, 748 

Cascs of fraud in which the court will not interfere, 748 

Cases of fraud not penal, 748 

Principal rules upon the subject of fraud, 748 

Letters patent vacated for fraud, 748 

Voluntary conveyances frequently declared to be fraudulent, 748 

When a voluntary azreement cannot be invalidated, 749 

Trustees not permitted to become purchasers, 749 

Transactions between Attorney and Client, when impeachable, 749 

A client may make a voluntary gift to his attorney, 749 

An attorney may purchase of his client, 749 

Expectant Heirs, 749 

Inadequacy of consideration, ground for setting aside the contract, 750 

Guardian and Ward, transactions between, watched with jealousy, 750 

When the ward can make a grant to his guardian, 750 

Husband releasing the guardians of his wife, 751 

Voluntary grant of an annuity by a ward, 751 

Injunctions granted to prevent fraud and injustice, 751 

Account, 751 

Same species of relief is given at Jaw in an action of account, as under a 
bill in equity, 751 

Cases in which equity will not interfere, 752 

Period from which the rents and profits are given to a party demanding 
an account, 752 

Infants, 752 

Corporations, 752 

Bills for tithes, 752 

Reference to an arbitration, 752 

An accountant defendant, 752 

A stated account need not be signed, 753 

Foreign merchants’ accounts, 753 

A stated account cannot be unravelled, 753 

Specific Performance of Agreements, 753—756 

Effect of a mere contract for the purchase of Jand is, in many respects, 
very different at law from what it is in equity, 753 

An agreement to he specifically performed must be according to the 
forms prescribed by law, 754 

Part performance of an agreement, 754 

What is considered a part performance of an agreentent, 754 

Agrzements respecting personal chattels rarely enforced, 754, 755 

Forfeiture by a breach of covenant in a lease, 755 

Transfer of stock, 755 

Purchase of a debt, 755 

Partners, 755 

He that hath committed iniquity shali not have equity, 756 

Principles under which courts of equity have assumed a jurisdiction in 
cases of trust, 756 > 


Invex. 
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EQUITY, COURTS OF—continued. 
Express and implied trusts, 757 
Cestui que trust entitled to the aid of a court of equity, 757 
A trust is, a right in the cestui que trust to receive the profits, 757 
Construction of words by which trusts are limited, 757 
Express trusts created by deed, 757 
Infants, 757, 758 
Removal of a child from its parents, 758 
The court retains its jurisdiction over the property of a ward of court 
after twenty-one, 758 
Punishment for marrying a ward of court, 758 
Statutable Jurisdiction, 758, 764 
Commission of Review, (Stat. 25 Henry VIII. c. 19,) 758 
Bankruptcy, 759 
Lunatics, 759—762 
Persons and estates of lunatics confided to the chancellor, 759 
Appointment of committee, 759 
Idiots and lunatics sue by their committees, 759 
Rules of Jaw and equity are the same as to what amounts to insanity, 
759, 760 
Motives by which the court is influenced in the issuing of a commission 
of lunacy, 760 
Persons generally appointed the committee of a lunatic, 760 
Committee of a lunatic considered merely as a bailiff to the estate, 760 
Allowance to lunatics, 760 
Allowance decreed to junior members of a lunatic’s family, 760, 761 
Allowance made out of a lunatic’s estate in consideration of the marriage 
of one of his daughters, 761 
Assistance given to collateral relations, 761 
No remuneration allowed to the committee of a lunatic, 761 
Comfort and benefit of the lunatic the great object of the court, 761 
Marriage of a lunatic (15 George IT. c. 30), 761, 762 
Every act of a lunatic, subsequent to the period at which he is proved to 
be a lunatic, 1s void, 762 
Acts done during a lucid interval are valid, 762 
Party desirous of enforcing a contract, must show it was executed 
during a lueid interval, 762 
Charities (Stat, 43 Elizabeth, c. 4), 762, 763 
KIkreaches of trust (52 George III. ¢. 101), 763 
Habeas Corpus Act, 763 
Writ of habeas corpus demandable of right from the chancellor, 763 
Friendly Society Act (3 George IV. c. 54; 1 William 1V. c. 60), 763 
Justices of the Peace, 764 
Justices displaced at the diserction of the chancellor, 764 
Justices ean only be punished in the Court of King’s Bench, 764 
Private Acts, 764 
ERUDITION OF A CHRISTIAN MAN, reformed doctrines contained in, 
by authority of Henry VIII., 206 
Principles advocated in, 206 
ESCAPE of prisoners out of custody, 1064, 1071, 1080 
ESCHEATS, frauds from the feudal doctrine of, under Henry VII., 153— 
154 
Laws altered for the accumulation of treasure, 153 
Feudal rights instrumental to oppression, 153, 154 
Abolition of, 421 
ET CETERA OATH imposed on the clergy, 390 
No person who had conscientiously entered into the ministry could 
object to it, 390 
ETHELBERT, duration of the reign of, 7 
Author of the first written Saxon laws, 7 
Taxation commenced in the time of, 12 
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EXCHANGE, BILL OF, forging and uttering, 1068 
Unlawful possession of forged, 1055, 1058 


EXCHEQUER — vide Dz Lotmz—Inrropucrion—Process (Crviv) 
Court of, 28, 637 
Creation of the original judges, 28 
Assembled in the palace, 28 
Mode in which their jurisdiction ,was increased, 29 
Uncertainty as to the time ‘and authority by which a court sat in the 
palace, distinct from the exchequer, 29 


EXCHEQUER BILL, forgery of, 1045 


EXCISE on liquor, first imposition of, in England, 422 
Granted in lieu of military tenures, 420—422 
Prerogative of the crown in consequence reduced, 421, 422 


EXCISE OFFICERS, incapacities of, from exercising the parliamentary 


elective franchise, 546, 547 
Disqualifications from being members of parliament, 622—625 


EXCLUSION—vide LxuGisLaTIVE ASSEMBLIES 
Of the duke of York proposed, 444, 445 
Placemen and pensioners excluded from parliament, 476, 477, 621, 629 


EXECUTIV E—vide PreroGatTive 


EXPULSION from parliament no ground of ineligibility, after the then par- 
liament, 629 


FACTOR, or agent, pledging for his own use the goods of his principal 
intrusted to him for sale, 1083, 1084 


FAIRS, TOLLS OF, as real property, give a vote for a county, 543 
FALSE CHARGES—vide Accusation 


FALSE PRETENCES—vide Forcrry 
Obtaining money under, 1052, 1057, 1059, 1060, 1085 


FATHER—vide Equiry (Courts or) 


FELONY, conviction of, renders party ineligible from parliament, and from 
exercising the elective franchise, 547, 628 
Compounding of, 1049 


FENCES, cutting, breaking, or throwing down, 1075, 1077 


FERRERS, GEORGE, his illegal arrest, 168, 169 
Declaration by the king that all acts and processes coming out of inferior 
courts must cease, and give place to the Court of Parliament, 169 


FEUDAL SYSTEM — vide Inrropuction—Norman Era—Saxon Era 
Perverted under Henry VII., 153, 154 
Abolition of, 421 
Introduced into France through a long series of events and years, 498, 
499 
Is introduced suddenly and at once in England by the Conquest, 499 
Consequences of this difference, 499—505 


FICTIONS OF LAW —vide Procxss (Civiz) 
In civil process, removed, 681—717 


FINCH, CHIEF JUSTICE, adviser of ship-money, 386—388 
Defends the absolute power of the crown, 387 


FINES, STATUTE OF, object of, 156 


FISH, taking or destroying, in any water situate in land adjoining or belonging 
to a dwelling-house or elsewhere, 1075, 1089, 1101, 1124 


FIXTURES, stealing or wilfully destroying, 1076 


FORCIBLE ENTRY into a freehold or leasehold, or upon lands or tene- 
ments at common law, 1103, 1104 
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FOREST LAWS, charter of Henry III., 68 
Enforcement and oppression of, under Charles I., 389 
Extent of forests, fixed by statute, 394 


FORGERY —vide CriminaL Law 

Bank notes, wills, and bills, 1041, 1047, 1052 

Entries of stock, 1046 

Coin, 1050, 1051, 1060, 1114, 1116, 1121 

Transfer of stock, power of attorney, 1041, 1042, 1045, 1046, 1069 

Mediterranean passes, 1040 

By bank clerks, of warrants for more than is due, 1069, 1070, 1105 

Bonds and deeds, 1045, 1046, 1069 

Certificates of quarantine, 1043 

Forging a warrant, order, or request, for the delivery of property, 1042, 
1046, 1047 

Of records, revenue, public offices, companies, officers in the army or 
navy, 1038, 1040—1047, 1055, 1057, 1058, 1060, 1065, 1066, 1070 
—1072, 1081, 1085, 1088, 1098, 1104, 1107—1109 

Possession of instruments for, 105], 1079 


FRANCE, feudal government in, was established very slowly, 501 

Crown at first elective, 501 

Authority of the king of, originally very inconsiderable, 501, 502 

Barons were in a great measure independent of the crown, 502 

Circumstances prejudicial to the liberty of the people, 503 

Kingdom of, was formed by an aggregation of different sovereignties 
503, 504, 507 

Remarkable treaty by which the war for the public good was termi- 
nated, 509, 510 

General estates, how constituted, 512 

Third estate, or commons, never possessed any weight, 512 

Acts of parliament are analogous to cdits enrégistrés, 537 

Expedient for dismissing the parliament of Paris, 950 

Jealousy of the crown against that assembly, 949, 950 

Comparison between the French and English constitutions, in regard to 
the right of taxation, 1017 

Language of, introduced into the English laws by William I., 537 

Is still used by the king in declaring his intention to parliament, 537 


FRANCHISE—vide LreGistaTiIvE ASSEMBLI£ES— MUNICIPAL INSTITUTIONS 
FRAU D—vide CuratTine 


FREEDOM—vide MunicipaL INSTITUTIONS 


FREEHOLDS not of inheritance under £10 per annum, 543 
Do not give votes in counties, except in certain specified cases, 543, 544 
Different occupation required in counties from what is required in cities 
and boroughs, 543—-546 
In towns, if occupied by owner, give no vote for the county, 544 
If occupied by any one else, 543, 544 
Possession for six months necessary, 544 
In cities and towns being counties, 544, 545 
In cities and boroughs not being counties, 644—546 


FREEMEN—vide Burcssszgs anp CurrimEns—LzGisLATIVE ASSEMBLIES—~ 
Municreay Insrrrutions 


When qualified for the exercise of the elective franchise, 544—546 
Residence of, 544 


Admission of, 545 
GAME, taking, in the night time, or entering land armed for that purpose, 
1074, 1075, 1084, 1089 
What is deemed night, 1037 


GAMING, winning money by, punishment for, 1122 
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GEMOTE—vide Norman Era—Saxon Era 


GENEALOGICAL TABLES. 
I, Saxon and Danish Kings. 
II. Norman Kings of England. 
III, The House of Plantagenet, 
IV. The Line of Lancaster. 
V. The Line of York. 
VI. The House of Tudor. 
VIT., VIII. The Houses of Stuart and Brunswick. 


GENEVA, ‘eoublic of, (in notes), 828, 844, 880, 993, 997 
GEORGE I. desirous of limiting the numbers of the peers, 1010 


GERMANY, by what cause the growth of the power of the crown was checked 
there, 515, 516 


GIBRALTAR AND MINORCA, offices at, create a disqualification from 
parliament, 625 

GILDABLE, FRANCHISES AND, contradistinguished from each other, 
(Note 12), 63 

GOVERNORS OF COLONIES, SETTLEMENTS, AND PLANTA- 
TIONS, when ineligible from being members of parliament, Gale tet 


GRACCHI, forsaken by the people, 851 
GRAND JURY—vide Triat py Jury—Justiczy (Criminav) 


GREECE, commonwealths of, revolutions in them only favourable to the par- 
ticular interests of leaders and demagogues, 889, 890 
Ceesar reproaches the Grecian institutions with cruelty, 929 | 


GREENWICH HOSPITAL, secretary of, disqualified from parliament, 623 


GROOM OF BED-CHAMBER, incligible from being a member of parlia- 
ment, 623 
HABEAS CORPUS, origin of the name of the writ of, 801 
Oppression of an obscure individual gave rise to the writ of, 916, 997 
Judges assumed discretionary power in granting the writ of, 454 
The judges bound to receive bail in all bailable offences, 454 
Production of prisoners by the gaoler, 454 
Refusal of the warrant of commitment by the gaoler, 454 
Indictment of the prisoner, 454 
Practice of sending persons out of the country before trial, abolished, 455 
Stat. 56 George 11]. c. 100, extended the authority of the judges under 
Stat. 31 Charles II. ¢. 2, p. 455 
The arbitrary discretion of any man, is the law of tyrants, 455 


HAMPDEN, JOHN, levy on, for ship-money, 385—388 
Trial of, 386, 387 
Extra-judicial opinion of the judges, on the absolute nature of the pre- 
rogative, 385, 386 
Reasons of state , supported as elements of law by the judicial bench, 387 


HAMPTON COURT, conference with the Puritans at, 362, 363 


HANOVER, settlement of the crown on the House of, 473 
Limitations on the prerogative, 472—476 ; 


HENRY I.,, reign of, 40—42 
Confirmation and restoration of the Saxon laws by, 40, 41 
Borough charters mark the distinction between villains and freemen, 
burgesses, and foreigners, 41 
Feudal tenures partly abolished, 41 
Law of primogeniture, 41 
Ecclesiastical regulations, 41 
Assemblage of councils, 41 
No records to establish what were their positive rights, 41 
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HENRY I.—continued. 
Legislative powers of the councils, 42 
Component members of the councils, 42 


HENRY II., reign of, 44—48 
Constitutions of Clarendon, 44—46 
Improvement in the general administration of the government, 44 
Evil consequences from the separation o7 the clergy from the laity, 44 


Suits respecting the advowson and presentation of churches to be deter- 
mined in the civil courts, 45 


Criminal process against clerls, 45 

Appeals in spiritual causes, 45 

Excommunication of inhabitants in demesne, forbidden under certain 
restrictions, 45 

The prelates to be regarded as barons of the realm, 45 

Revenues of vacant sees to belong to the crown, 46 

Bishop-clect to do homage to the king, 46 

The king was to enforce the obedience of his subjects to the spiritual 
courts, 46 

Prelates were to assist the king in compelling his subjects to perform 
their allegiance, 47 

Clergy forbidden to take cognizance in civil contracts, 46 

Administration of Justice, 46—48 

Appointment of justiccs in eyre, 46 

Corruption of the judicial bench, 46, 47 

Instructions to the judges, 47 

Institution of the grand assize, instead of trial by battel, 47 


Introduction of escuage, which was the origin of subsidies and the land- 
tax, 47 


HENRY III., reign of, 65—81 

General Observations, Ga—67 

Distracted state of the country, 65 

Weakness and misconduct of, involved him in great difficulties, 65, 66 

Publication of legislative acts, 66 

Absolute nature of the royal prerogative, 66 

“ Councils”? always existed from the accession of William I., 66 

No records to prove that the members of the “‘ councils ” attended in a 
representative capacity, or from any absolute right, 66 

Pecuniary necessities of, placed him in a different situation from that of 
his predecessors, 66 

Loss of Normandy made the crown dependant on England, 66, 87 

The Great Charter, 67—69 

First Charter of Henry ILI. omits important provisions contained in the 
Charter of John, 67, 68 

Second Charter of Henry ITII., with an additional Charter of Forests, 68 

Third Charter of Henry III., 68 

Grant of a fifteenth, but the charter does not express the manner by 
which the enacting parties gave their consent, 68, 69 

Legislative Assemblies, 69—79 

First actual appearance, by elected representatives, of bodies of men, 69 

Election of knights to transact the county business was of ancient origin, 
69 

Sheriffs, in 17 John, enjoined to elect twelve knights from their 
respective counties, to inquire into bad customs, 70 

In 1220 two knights chosen in the county court to collect the subsidy, 70 

Component members of the parliament of 1246, p. 70 

** Portuum maris habitatores,”’ 70, 71 

Citizens and burgesses not requisite to compose a parliament, 71 

Barons and knights summoned to grant an aid, but no mention of 
citizens or burgesses, 71 

Unpopulerity of Henry III., 71, 72 

Barons demand a redress of grievances, 72 
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HENRY III.—continued. 


Assembly of ‘‘ Proceres et fideles regni,’? 72 

Appointment of “ twenty-four”’ to redress grievances, 72 

** Fideles,”? persons of the first rank, 72 

Regular constitution of “lords spiritual and temporal not in existence,” 
72 

Provisions of Oxford, 73 

Component members of the parliament of Oxford, 73 

Faction assumes the semblance of virtue and public spirit, 73 

Grievances redressed by the twenty-four, 73, 74 

Tyranny of the barons, 74 

Subjects sworn to obey all ordinances known or unknown, 74 

Delegation by parliament of all their powers, 74 

Distinction between a spirit of liberty and faction, 74 

Hypocrisy of republican leaders, 75 

Barons assume the royal and legislative functions, 75 

Henry III. appeals to the nation against the unconstitutional restraints 
to which he had been subjected, 75 

Summons of three knights from each county, 75 

Henry III. disclaims the provisions of Oxford, 75 

Award of Lewis, 76 

Mise of Lewes, 76 

Summons of four knights from certain counties, 76 

Parliament of 49 Henry ITI., 76, 77 

Number of lay lords and ccclesiastics, 77 

Knights, citizens, and burgesses, that attended, unknown, 77 

Writs to the cingue ports do not allude to the representatives of bur- 
gesses, 77 

Henry III. assumes arbitrary power, 77 

Legislative assembly at Winchester, 77, 78 

Dictum de Kenilworth, 78 

Statute of Marleberge, 78 

Component members of the assembly at Marlborough, 78 

Designation of those persons hy whom all legislative measures have been 
cnacted, 78, 79 

State of the country in 49 Henry ITJ., and the improbability of a repre- 
sentative assembly being subsequently convened, 78, 79 

Administration of Justice, 79—81 

Improvements in the common law, 78, 80 

Jurisprudence of the country protected individual interests, 80 

The great division of society continued, as during the Saxon and Nor- 
man eras, between ‘* freemen” and “ slaves,’’ 80 

Question of bastardy, 89 

Spiritual courts object to the practice of common-law courts, 80 

Itinerant justices sent through the kingdom, not to execute justice but 
to collect fines, 80, 81 

Open traffic of injustice in every department of the state, 81 


HENRY IV., reign of, 129-137 


Title of Henry LV. to the Crown, 129—131 

Edward III. invested with the royal power, as apparent heir to his 
father, 129 

Title of Henry IV., being derived from parliament, raised the character 
of that assembly, 128, 130 

The effects of faction, 130 

Henry IV. supported his title by military authority, 130 

Richard II. adjudged to perpetual imprisonment, but to which proceed- 
ing the commons were not parties, 130 

Disclaimer by the commons of judicial power, 131 

The commons, in the convention of the estates, concurred in the judg- 
ment of deposition against Richard, 13] 

Constitutional rights of the lords and commons defined, 131—137 

Assumption of authority by the commons, 131 
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HENRY IV.—continued. InNpEx. 


No judge can plead the orders of tle king for an illegal act, 131 oe 

The duty of a good minister is to dissuade his master from all illegal 
measures, 131 

In 2 Henry IV. the commons refuse supplies until their petitions 
were answered, 131 

No precedents for arbitrary taxation of exports or imports occur from 
the accession of Richard II. to the reign of Mary, 132 

In 5 Henry IV. officers were removed from the royal household, at the 
request of the commons, 132 

In 6 Henry IV. treasurers were appointed to receive supplies, 132 

In 8 Henry IV. the commons proposed articles regulating the govern- 
ment and household, 132 

Inviolability of church property maintained, 132 

In 7 & 8 Henry IV. the commons treated as ‘‘ procuratores et attor- 
nati,’’ 133 

Election of knights of the shire, Stat. 7 Henry IV. c. 15, p. 133 

Punishment of sheriffs for making a false return, Stat. 11 Henry IV. 
ce. 1, p. 134 

The object of Stat. 7 Henry IV. c. 15, & 11 Henry IV. ¢. 1, p, 134 

Peers assumed the character of one of the estates of the realm on the 
deposition of Richard II., p. 134 

Members of parliament treated as the representatives of all the com- 
mons of the realm, 134 

The three estates of parliament are, king, lords, and commons, 134, 135 

Stat. 7 Henry IV. c. 15, first defined the electors of members of parlia- 
ment, 135 

Rights and privileges of the two Houses of Parliament, 135 

The lords spiritual and temporal advise the king, as to the amount of 
public aids, 145 

Commons claim the right to origimate taxation, 136 

Declaration of the king, defining the rights of the crown and houses of 
parliament, 136 

Lords to commune amongst themselves in parliament, 136 

Commons to commune together, 136 

The king and the two houses of parliament, placed in that situation in 
which they now stand, 137 

House of Commons recognised as the representative of the third 
estate, 137 

General Legislative Enactments, 137 

Stat. 1 Henry LV. cc. 7, 10, 14, 21, p. 137 


HENRY V., reign of, 138, 139 

Persons to be chosen, and choosers of Knights and Burgesses to serve in 
Parliament, 138, 139 

During the government of Henry V., the spirit of liberty had no occa- 
sion of exerting itself, 138 

Doctrine of resiancy applied to parliamentary electors and their re- 
presentatives, 138 

Elections of representives for boroughs were not at the county courts, 139 

Reason that the return of members was made to the sheriff in the 
county court explained, 133 

Illegal Taxes not levied by the House of Lancaster, 139 

Doubtful title of the Lancastrian princes thus became of advantage to 
the constitution, 139 


HENRY VIL., reign of, 139—150 
National Disorders, 139, 140 
Spirit of faction, was productive of disorder in every part of the govern- 
ment, 139, 140 
_ Recognition of important constitutional principles, and the enactment 
of several salutary measures, 140 
Power of the King to appoint a Regent, 140, 141 


e 
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Inpex. HENRY VI1.—continued. 

———_____—— The king can appoint a regent, but cannot provide for the government 
of his successor, 140 

Incapacity of the reigning monarch provided for by the House of Peers, 
141 

Exercised upon the accession of Henry IIJ., Edward I., Edward IIT., 
Richard I]., and Henry VI., 141 

House of Lords, have exclusive jurisdiction in disputed questions, upon 
the succession to the crown, 141 

Rising Importance of the Commons, 141—149 

Citizens and burgesses, considered in a different character from that in 
which they had heretofore been held, 141 

Dangerous consequences from the interference of the crown in elections, 
14] 

Principle under which electors are required to possess a property quali- 
fication, 142 

Constitution of suffrages has been framed, in England, upon a wiser 
principle, than either of the methods of voting among the Romans, 
142 

Regulations for the choosers of knights of the shire (Stat. 8 Henry VI. 
ce. 7), 142, 143 

Representatives of counties, to be dwelling and resiant within the 
same, 143 : 

Knights to be chosen by those who have free land or tenement of 40s. 
per annum, above all charges, 143 

Choosers of knights to be dwelling and resiant in the counties (Stat. 10 
Henry VI. c. 2), 143 

Stat. 8 Henry VI. c. 7, and 10 Henry VI. c. 2, were an infringement 
on the constitution, 143 

General class of voters defined, 143 

Principles of the Saxon and common law unimpaired, 144 

Distinction between villainage and freedom recognised, 144 

Decrease in the numbers of meinbers of parliament, in the reigns of 
Edward III. and his three successors, 144 

The causes to which it may be ascribed, 144 

Parliamentary franchise regarded as an onerous burden, 144 

Burgesses having refused to attend their parliamentary duties, enforced 
the sheriff to take surctics for their appearance, 144 

Negligence of the sheriffs, in the execution of their duties, 145 

Sheriffs had no discretionary power to select those boroughs which 

> should return representatives, 145 

Sheriff in the habit of omitting boroughs which had been recently repre- 
sented, 145 

Poverty was taken as an excuse for not returning parliamentary repre- 
sentatives, 145 

Sheriffs seldom punished for their corruption, 145, 146 

Only six instances under the Plantagenets where sheriffs were punished, 
146 

Short duration of parliaments, operated as a protection to the sheriff, 146 

Sheriff, or knights, can traverse the validity of the inquests before the 
justices, and be heard in their own defence (Stat. 6 Henry VI.c. 4), 146 

Sheriffs required to deliver, without fraud, a sufficient precept to every 
mayor and bailiff, to make their due elections and returns (Stat. 23 
Henry VI. c. 14), 146 

In the English constitution, the safcty of the whole depends on the 
balance of the parts, and the balance of the parts on their mutual 
independency on each other, 147 | 

Powers distinct and independent have been joined by federal unions, 147 

A king of Great Britain, is that supreme magistrate who has a negative 
voice in the legislature, 147 

Supreme jurisdiction resides in the lords, 147 

The commons are the grand inquest of the nation, 147 

Privileges attributed to the king, to the lords, and to the commons, 
which constitute a limited monarchy, 147 
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HENRY VIi.—continued. 


Illegal usurpation of power by one part of the government, in what 
manner repressed, 148 


National prosperity consists in preserving the balance of the consti- 
tution, 148 

Proceedings of each part of the government controlled by the other, 148 

Division of power amongst all the parts of our government, is necessary 
to its preservation, 148 


Resolutions of each part of the legislature are independent of the other 
parts, 148 

Illustrated by supposing a prince who claims and exercises a right of 
levying money Without consent of parliament, 149 

Borough Institutions, 149, 156 

Municipal charters, from 18 Henry VI., drawn with a degree of parti- 
eularity which had not previously existed, 149 

Name of “ corporation ”’ first adopted, 149 

Borough institutions unchanged, and the inhabitant householders of 
everv city and borough, exercised the parliamentary and municipal 
franchises, 149 

Municipal records essentially altered, und crased subsequent to this 
period, 149 

Paston letters evince the anxicty of all parties relative to the parlia- 


mentary clections, and the early interference of the peers of the 
realm, 150 


HENRY VII., reign of, 151—158 

Objects for which Henry VII. was raised to the Crown, 151, 152 

Raised to the throne to resture public tranquillity, and to establish a 
legal government on the ruins of tyranny, 151 

Creation of the Court of Star Chamber (Stat. 3 Henry VII. ec. 1), 151 

Increased powers of the estates of parliament evinced by their vesting 
the crown in, 151, 152 

Object of the king and commons to impoverish the nobility, 152 

Extensive revenues of the crown, rendered the king independent of 
parliament, 152 

Number of temporal peers averaged, in this reign, about forty, 152 

Spiritual lords had the majority in the House of Lords, 152 

Established, by degrees, a power almost absolute, 152 

Pecuniary Impositions, 153, 154 

System of benevolences and contributions, 153 

“ Benevolences ”’ defined (Note 1), 153 

Every iniquitous scheme pursued for the accumulation of treasure, 153 

Feudal rights instrumental to oppression, 163, 154 

Administration of justice furnished pretences for the exaction of money, 
154 

Extortions of tlie crown tolerated, because they impoverished the 
nobility, 154 

Regulations of Police and Commerce, 154—158 

Possession of the throne gives a sufficient title to the subject’s allegiance 
(Stat. 11 Henry VII. ¢. 1), 154 

Distinction between governments ‘ de jure’”’ and “ de facto,” destroyed, 
respecting the civil duty of allegiance, 154, 155 

Jurisdiction of the Star Chamber, and its component members, 155 

Benetit of clergy, remodelled by the legislature, 155 

All lay offenders, answerable to the demands of justice (Stat. 4 Henry 
Vil. c. 13; 7 Henry VII. c. 1.3; 12 Henry VII. ¢. 7), 155, 156 

Statute of fines (4 Henry VII. ¢. 24), 156 

A fine levied with proclamations in a court of justice, became, after five 
years, a bar to all claims on the land, 156 

Beneficial enactments respeeting a widow’s dower, 156 

General statutable regulations, 156, 157 

Enactments against usury, 157 


re ee relative to actions upon the case (Stat. 19 Henry VII. c. 
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HENRY VII.—continued. 


Exportation of bullion and horses forbidden, 157 

Prices affixed to woollen cloth, and other articles of merchandize, 157 

Wages of labourers regulated, 157 

Enactments respecting apprenticeship, 157, 158 

Husbandry is never more encouraged than by the increase of manu- 
factures, 158 

All methods of supporting populousness, except by the interest of the 
proprietors, are violent and ineffectual, 158 

The laws of this reign had no further aim than to remove some imme- 
diate mischief, or to promote some particular end, 158 

The policy of, was to repress the nobility, and exalt the kingly preroga- 
tive, 158 


HENRY VIII.—vide RerormarTion 


Reign of, 159—207 

Conciliatory Measures of the Crown, 159, 160 

Early dissipated those treasures which had been amassed by Henry 
VII., 159 

Foiled in attempts at arbitrary taxation, 159 

Causes of the absolute power of the crown, 159 

Correction of those abuses which had prevailed, in finding the king’s 
title to lands by escheat, 159 

Repeal of Stat. 11 Henry VII. c. 3, permitting justices to determine 
offences, without the intervention of a jury, 159, 160 

Amelioration of penal statutes, 160 

False inquisitions procured by Kmpson and Dudley declared null and 
invalid, 160 

Traverses allowed, and the time of tendering them enlarged, 160 

Improper punishment of Empson and Dudley, 160 

A spirit of liberty can never approve of that process, even against the 
worst and most guilty of men, as may be applied to destroy the best 
and most innocent, 160 

Pecuniary Impositions, 160—163 

Royal revenues inadequate to the charges of government, 160 

A general survey ordered in 1522, p. 160 

Privy scals issued, demanding loans of money, 160, 161 

Commons regardless of national rights in the case of improper taxation, 
161 

Intractable spirit of the commons in pecuniary affairs, 161 

Arbitrary taxation resisted in 1625, p. I61 

The government have recourse to benevolences, 161 

Dishonourable character of the king, and servility of parliament, 161, 
162 

The king released from his debts by parliament, 162 

Instructions to levy the benevolence of 1546, pp. 162, 163 

Those who refused to contribute to tlie benevolence, were to appear 
befure the privy council, 163 

Tijustration of the punishment of those who refused obedience to the 
royal mandates, 163 

Tyrannical Character of the King, 163— 166 

Many perished by sentences for the infringement of statutes which, from 
their violence, and the passiveness of the parliaments that had enacted 
them, were rather like arbitrary invasions of the law than alterations 
of it, 163 

High treason to deny the ecclesiastical supremacy of the crown, 163, 
164 

Victims sacrificed either to the revenge, caprice, rapacity or lust of, 164 

Caprices of the king blindly submitted to, 164 

Nothing renders the crime of treason more arbitrary than declaring 
people guilty of it for indiscreet speeches, 165 

Words do not constitute an overt act, they remain only in idea, 165 

W ords to the disparagement of the royal family, made treason, 165 
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HENRY VIII.—continued. 

Difficult to determine whether the statutes of, were owing to his preci- 
pitancy, or to a formed design of tyranny, 165, 166 

Empowered to regulate the line of succession, 166 

Devise of the crown, 166 

The king enabled to repeal all enactments made before he was twenty- 
four years of age, 166 

Servility of Parliament, 166—168 

Proclamations of the king to have the force of laws, 166, 167 

To facilitate the execution of such proclamations, a new court of justice 
was erected, 167 

Mode in which criminal prosecutions were conducted was infamous, 167 

Bills of attainder, 167, 168 

King acknowledged the supreme head of the state (Stat. 37 Henry 
VITI. c. 17), 168 

Royal proclamations to have, not only the force of law, but the autho- 
rity of revelation, 168 

The parliament served the king as an instrument and a shield, 168 

Revolution in England can only be effected through the House of Com- 
mons, 168 

Privilege of Parliament, 168, 169 

Commons enabled to acquire exemption from arrest in civil process, 168 

Case of Ferrers, in 1543, p. 168 

Declaration by the king, that all acts and processes coming out of infe- 
rior courts must cease, and give place to the court of parliament, 169 

Administration of Justice, 169, 170 

The Reformation much contributed to the equitable administration of 
justice, 169 

Privilege of clergy and of sanctuaries abolished, 169 

Statutes of wills, and of uses, 170 

Alterations in the mode of conveyancing, 170 

Bankrupt and usury laws, 170 

Regulations made for begvars and vagrants, 170 

Enactment of impolitic laws, 170 

Administration of, a distinguished era in the annals of judicial history, 
170 

Suppression of Monasteries—vide REFORMATION 


HERESY, crime of, and punishment, 209, 210 

HIGH TREASON —vide Treason 

HIGHWAY, obstruction of, 1049, 1050 

HOLT, a : ., his opinion concerning the power of the commons to commit, 


HOP-BINDS, punishment for cutting or destroying, 1054 
HOUSE-BREAKING—vide Burciary 
HOUSE OF COMMONS—vide LeGisLaTIVE ASSEMBLIES 


HOUSE OF LORDS—vide LucisLtative ASSEMBLIES 


HOWARD, Catherine, her execution not an act of tyranny; her licentious 
habits probably continued after marriage, 164 


HUNDRED—vide Inrropuction—MunicipaL Instirurions—NorMan Era 
—Saxon PEriop 


HUTCHINSON, Mrs., her account of political parties (Notes 3, 4), 367, 368 

HYDE AND KEELING, C. J., exercise an illegal power over juries, 152, 
153 : 

IDIOTS cannot exercise the parliamentary franchise, 546, 621 

IMBECILITY, a disqualification from the exercise of parliamentary rights, 
546, 621 


IMPEACHMENTS decided by the House of Peers, 111, 112, 131, 147, 346, 
348, 447, 605, 606 
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IMPEACHMENTS—continued. 
Parliamentary character and instances of, 121, 347-349, 448, 916—-925 
Question on the king’s right of pardon in cases of, 449, 606 
Decided by act of parliament against such right, 449, 450 
Not abated by dissolution of parliament, 448, 449 
Constitutional rights of the commons in cases of, 121, 347-349, 448— 
450 
The impeached ordered into custody, 606 


IMPORTING counterfeit coin, 1050 . 
IMPRESSMENT, mode in which it was conducted, temp. Elizabeth, 273 


IMPRISONMENT — vide Dz Lotme—Haseras Corpus—Inrropuction— 
Process (Civit)—Ricur (Pxririon oF) 

INCAPACITY, pcrsonal, from exercising tlic parliamentary elective franchise, 
or from being elected a member of parliament, 546—548, 621—629 


INCITING to mutiny, 1035, 1109—1112 

INDIA, governors in, disqualified from parliament, 621 
INDIA BONDS, forging of, 1045 

INDORSEMENT on bill of exchange, forging of, 1045, 1058 


INFAMOUS CRIME, accusing, or threatening to accuse, a man of an, with 
intent to extort money from him, 1036, 1049 


INFANT cannot be elected a member of parliament, nor exercise the parlia- 
mentary elective franchise, 546, 621 
INHABITANTS—vide Bornovaus—Mounicrrat INSTITUTIONS 
Ancient parliamentary rights preserved, 543, 545 
INSOLVENT, embezzlement by, 1114 
INSPECTOR OF ROADS in Scotland, disqualified from parliament, 622 


INSTITUTION OF A CHRISTIAN MAN, reformed doctrines contained 
in, by authority of Henry VIII, 201 
Principles inculeated, 201 


INSTRUMENTS, using, for procuring a miscarriage, 1036 


INSTRUMENTS OF FORGING, being possessed of, 1051, 1056, 1058, 
1072, 1082 


INTERFERENCE in parliamentary elections by peers, 556 
By military, 557 
By those holding office under the crown, 546—549 


INTRODUCTION, 1—487 

Saxon Periop, 6—18 

Constitution of England commenced from the, and Norman era, 6 

Destruction of the British and Roman institutions by the Saxons, 6 

English language founded upon the Saxon, 6 

The best illustration of the Saxon government is from the laws of Ethel- 
bert and those of his successors, 7 

Prerogatives of the Saxon Kings, 7—9 

Cyning was at the head of the Saxon institutions, 7 

The duties and privileges of the cyning, 7 : 

Accession to the throne not governed by hereditary succession, 8 

Revenues of the crown were the rent and produce of its lands in 
demesne, 8 

Saxon kings never claimed the power of making laws, 8 

Prerogatives of the Saxon cyning were ascertained and defined, 9 

The Witena-Gemot, 9—12 

Essential rights of the members of, unknown, 9 

Component members of, 9 


The possession of lands, not requisite to constitute a member of, 10 
Convened by the king’s writ, 10 
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Duties of, 11, 12 

Enactment of laws, 11 

Making of treaties, 11 

Directing the military preparations of the kingdom, 11 

Impeachments of great men, 11 

Visitation of churches and monasterics, 11 

Court of judicature, 12 

Independence of the witena-gemot from the crown, 12 

Powers of taxation, 12 

Personal Ranks in Society, 12—15 

Society divided into the free and bond, 12 

The liber homo has existed in this country from the earliest periods of 
authentic, as of traditionary history, 12 

A church establishment connected with the state, pervaded the country, 
13 

A nobility, whose titles were personal, and not inherited, existed, 13 

A species of knighthood was likewise recognised, 13 

Supremacy of the laws, 13 

No system of primogeniture existed, 13 

The villains had not essentially any constitutional or political rights, 
13, 14 

Anglo-Saxon laws evince an anxiety to increase the number of free- 
men, 14 

Principle of villainage consisted in a mutuality of service and of pro- 
tection, 14 

Uncontrolled residence of a villain, within a borough, entitled him to 
the privileges of a freeman, 14 

Trading had no relation to the acquisition of burgess-ship, 14, 15 

Local Divisions of the Country, 15 

The country was first divided into counties under the Saxons, 15 

Every freeman bound to attend the sheriff’s tourn, 15 

Origin of boroughs, 15 

The inhabitants of boroughs bound to attend the court leet, 15 

All boroughs had one law, 15 

Subdivisions of counties, 15 

Municipal Police, 15—18 

Chief objects of the Saxon police, 15 

Local divisions of shires and boroughs had their presiding officers and 
separate jurisdictions, 15 

Local administration of justice was effected by the reeve, 16 

Every freeman bound to be forthcoming at all times, 16 

And to submit himself to the jurisdiction of the hundred, decenna, or 
borough, 16 

Domestic peace of every individual was protected by strong laws, 16 

Bail given for prosecutions ; wrongs punishable by pecuniary fines, 17 

Reputation of a good character almost imperative, 17 

Vagrancy was prohibited, 17 

Commercial transactions were required to be in the presenee of wit- 
nesses, 17 

Observance of Sunday as a day of rest, strictly enforced, 17 

Denial of justice in the hundred justified an appeal to the king, 17 

Freedom and security of the Saxon institutions, 17, 18 

Principle by which Alfred was actuated in his legislative capacity, 18 

NorMAN ERA, 19—43 

Wittiam I., REIGN or, 19-—40 

Maintenance of the Saxon Institutions, 19—21 

Unmerited abuse which has been heaped upon the memory of Wil- 
liam J., 19 

William I. collected, revived, confirmed, and improved the laws of the 
Saxon kings who had preceded him, 19 

Acts of tyranny perpetrated by William I. might have been justified by 
political necessity, 20 
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Anxiety of the Normans and other foreigners, for the retention of the 
Saxon institutions, 20 

Norman barons and chiefs, a source of great disquictude, 20 

Northern tribes were propagated from the same original stock, 21 

Analogy between the laws of England and Normandy, 21 

Outlines of the English constitution, not very different at this day, from 
what they were in the reign of William I., 21 

Tenure of Lands, 21—26 

Lands held under the Saxons, by persons of a greater or less degree in 
bondage, 21 

Feudal tenures existed in England during the Saxons, 21, 22 

Freedom of the Saxon institutions, might have abated the rigour of the 
feudal system, 22 

General system of the laws continued much the same under the new 
dynasty of the Normans, as it had been under that of the Saxons, 22 

Temporary adoption of the Norman system, 22 

Lay fees defined, 22, 23 

Tenure by knight service, 23 

Tenure by serjeanty, 23 

Tenure per baroniam, 23 

Lands holden by knight service and grand serjeanty, seized into the 
king’s hands, upon the death of the ancestor, 24 

Tenure of lands in petit serjeanty, not deemed military tenure, 24 

Rights and liabilitics of the tenants of the king’s demesnes, 25 

Tenants of the mesne lord, not dispossessed by forfeiture or escheat of 
the mesne lord, 25 

The same tenures which might be of the sovereign, might be also of his 
subjects, 25 

Tenants, by military service, might enfeoff others to hold of them by 
military service, 25 

Tenants of the crown might grant lands as tenure in socage, 25 

Tenants by burgage tenure, 26 

All the land in the kingdom esteemed as lay fee, and holden by the 
actual possessor immediately or mediately of the crown, 26 

Laws of William I., 26, 27 

Allegiance to be sworn to the king, 26 

The lands and possessions of freemen to be free from unjust exaction, 26 

Cities, boroughs, castles, hundreds, and wapentakes, to be watched every 
night, 26 

True weights and measures to be alone used, 26 

All freemen were to be as sworn brothers, 27 

No markets or fairs to be holden except in cities, boroughs, or castles, 27 

Provisions for the ordeal and trial by battel, 27 

The laws of King Edward to be preserved, 27 

Every freeman to be in pledge; as prescribed by the Saxon laws, 27 

Transportation of villains forbidden, 27 

Mode of emancipating bondmen, 27 

Every lord to be security for his villains, 27 

All persons within the shire liable to the sheriff’s tourn, and hundred 
courts, 27 

Terms ‘‘ scot and lot,” called the customs of England, 27 

The personal union of burden and benefit, constituted the liber homo of 
the common law, 27 

Administration of Justice, 28, 29 

Local administration of justice and municipal police, as administered by 
the Saxons, essentially unchanged, 28 

The witena-gemot, ill adapted for discussing intricate points of law, 
or determining nice and difficult questions of property, 28 

Appointment of justiciaries to preside in the county courts, 28 

Court of Exchequer established, in imitation of that in Normandy, 28 

Judges of the Court of Exchequer, 28 

Mode in which their authority was increased, 29 
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Uncertainty as to the time and authority by which a court sat inthe —— 
palace, distinct from the Exchequer, 29 

Ecclesiastical Jurisdiction, 29, 30 

Witena-gemot absolute in ecclesiastical regulations, 29, 30 

Saxon princes accustomed to forward a charitable donation called 
Peter’s pence, 30 

Gregory interpreted the present of Petcr’s pence, as a badge of sub- 
jection, 30 

William I. refuses to do homage to the pope for his kingdom, 30 

Authority of any particular pontiff not recognised in England, 30 

Royal assent required to enforce the decisions of national or provincial 
synods, 30 

Separation of the ecclesiastical courts from those of the hundred, 30 

Ecclesiastics prohibited, from excommunicating or impleading tenants 
in capite, 30 

Domesday, 30—34 

Objects sought to be attained, from the compilation of, 30, 31 

The manner in which the inquisition was to be taken, 31 

Mode in which the returns were entered, 32 

Returns framed of greater length than were requisite, 32 

Instances of purchases and mortgage, 32 

Owners not oppressed for the formation of the valuation, 32 

Forged Saxon charters and scals may be ascribed to the period of the 
survey, 32 

Number of places described in Domesday as boroughs, 33 

Burgess-ship did not depend on tenure, 33 

Those who paid “ scot,”’ and bore “ lot,” alone entitled to the borough 
privileges, 33 

Ancient manners and customs illustrated by Domesday (in not.), 33 

Non-residents had no local borough rights, 34 

Castles and merchant guilds distinct from boroughs, 34 

Reeves and pledges mentioned in Domesday, 34 

Privileges exclusively granted to the burgesses, 34 

Sac and Soc, 34, 35 

Gave only a civil jurisdiction, 34 

The ‘ court baron’’ had no criminal jurisdiction, 35 

The “ tourn”’ related to pleas of the crown, 39 

Duties of the suitors at these courts, 35 

Privileges of, were at first only granted to the ecclesiastical bodies, 35 

Legislative Assemblies, 35—40 

No records to establish the component parts and authority of the legis- 
lative asscmblies under William I., 35 

Powers of legislation exercised by the crown and a selected council, 36 

The constitution of the legislature cssentially changed between 4.p. 1066 
and 1307, p. 36 

Appellations of the assemblies convened by William I., and his imme- 
diate successors, 36, 37 

Designations of the members who were convened to the legislative 
assemblies, 37 

Rank of archbishops and earls distinct from that of barons, 37 

Legislative powers of the ‘‘ barones,’”’ “‘ comites,” et ‘‘ barones,’’ “‘ mag- 
nates,’’ or ‘‘ proceres,”? unknown, 37 

Title of the “ barones,” to act legislatively has been undiscovered, 37 

Year-book of Edward III. recognises a legislative assembly in the reign 
of William J., 38 

No lay persons included except earls and barons, 38 

Non-existence of legislative assemblies, 38 

No record to prove that William I. obtained any general aid from his 
subjects, 39 

William 1, did not require an aid from any legislative assembly, 39 

Wim IT., Rzren or, 40 
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Government of William IT. a series of hypocrisy, trouble, and deso~ 
lation, 40 

No records to illustrate the legislative assomblies, 40 

Henry I., Reien or, 40—42 

Laws of Henry I., 40, 41 

Borough privileges, 41 

Feudal tenures partly abolished, 41 

Descent of lands, 41 

Ecclesiastical regulations, 41 

Assemblage of councils, 41 

Legislative powers of the king, 42 

Component members of the councils, 42 

STEPHEN, REIGN oF, 43 

Charters of Stephen, 43 

From the desolation of the country during the reign of, records illus 
trative of the constitution have not been discovered, 43 

Introduction of the Roman canon and civil laws, 43 

House oF PLANTAGENET, 44—128 

Henry II., Reign or, 44—48 

Constitutions of Clarendon, 44—46 

State of the country, 44 

Evil consequences from the separation of the clergy from the laity, 44 

Suits respecting the advowson and presentation of churches to be deter- 
mined in the civil courts, 45 

Criminal process against clerks, 45 

Appeals in spiritual causes, 45 

Excomnuunication of inhabitants in demesne, 45 

Prelates to be regarded as barons of the realm, 45 

Revenues of vacant sces to belong to the crown, 46 

Bishop-elect to do homage to the king, 46 

Ecclesiastical power not to supersede the secular, 46 

Administration of Justice, 46—48 

Appointment of justices in eyre, 46 

Instructions to the judges, 47 

Introduction of the grand assize, 47 

Ricuarp I., Reign or, 48—50 

Tyrannical government of Richard I., 48 

Forest laws were renewed, and enforced with severity, 48 

Uniformity of weights and measures, 48 

Law of wrecks mitigated, 48 

Assemblage of councils, 48 

No representative body existed in the reign of Richard I., analogous to 
that which occurred in the reign of Edward I., 48, 49 

Richard, to answer his exigences, raised moneys by legal and illegal 
expedients, 49 

Demesnes of the crown granted in fee-farm to burgesses, 49 

The lands of the kingdom fell into the hands of a larger number of pro- 
prietors, 49 

A new state of property arose, and another character was given to a 
large portion of the people, 50 

JoHN, Rzeien or, 50—65 

Magna Charta, 50—54 

The character of John, 50 

The barons demand a restoration of their constitutional rights, 50 

Clerical rights and privileges secured, 51 

The barons received abatements in the rigour of the feudal law, or 
determinations upon points which had been left by that law, 51 

Reliefs of heirs, 51 

Estates of minors, 51 

Marriages of heirs and widows, 51, 52 

Wardship of minors holding by military tenure of a baron, 52 
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Imposition of scutages, 52 ear ar ececeaaees 
Common council of the kingdom to assess an aid, 52 
Regulations respecting amercements and pre-emption, 52 
Privileges granted to the barons, were to be by them extended to their 
inferior vassals, 52 

Uniformity of weights and measures, 53 

Commercial transactions protected, 53 

Confirmation of borough privileges, 53 

Testamentary rights, 53 

Purveyance prohibited, 53 

Justice to be openly administered to every one, and not to be sold, 
refused, or delayed, 53 

Sheriffs incapacitated from holding pleas of the crown, 53 

No man to suffer in body or estate, unless by the legal judgment of his 
peers, or by the law of the land, 53 

Object of political contests is party aggrandizement, 54 

Legislative Assemblies, 54—58 

First attempt to assemble a general representative body, 54 

Magna Charta affords no information as to the legislative councils, 55 

The Charter purports to be the act of the king, 55 

The persons who were specified by name in the Charter, as those by 
whose advice it was granted, 55 

Articles containing the demands of the barons, 55 

The Charter affected tle whole body of the people, 55 

Assembly at Runimede not a regular legislative assembly, 56 

Election of knights to inquire of the bad customs to be abolished accord- 
ing to the Charter, 56 

No allusion made in the Charter of an appeal to a legislative assembly, 
56 

No article in the Charter refers to a previous legislative assembly, 56 

Writs that were issucd in 15 John were unprecedented, 57 

The Charter of John refers to the convention of an assembly for the 
purpose of assessing extraordinary aids, 57 

Citizens and burgesses held by a tenure, of which homage was not a 
consequence, 57 

Citizens and burgesses were tenants in chiof from the crown of their 
respective cities and boroughs, 57 

The burgesses, as individuals, were liable to tallage, 57 i 

In the assembly to be convened under the Charter of John, citizens 
and burgesses were not component members, 57 

There are no records to prove that any city or borough appeared by 
representatives, at any national assembly, during the reign of John, 
57, 58 

John repudiates the Great Charter, 58 

No legislative assemblies under the Charter, held during the reign of 
John, 58 

Borough Institutions, 58—65 

Immunities to boroughs and individuals were numerous during the reign 
of John, 58 

Ancient borough privileges were not, in the slightest degree, encroached 
upon, 58 

Prerogative of the crown to create boroughs defined, 58 

Early records proceed on the assumption that all boroughs were essen- 
tially the same, 59 

Grants in the Carte: Antiquee and Charter and Patent Rolls are vari- 
ously directed, 59 

None of the early charters define or provide for the creation of bur- 
gesases, 59 

Essential requisites for the eonstitution of a freeman, 59 

“Responsible resiancy requisite for local franchises, 60, 61 

Persons who were excluded from the loeal franchises, 61 

Common councils defined, @1 
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Mode in which burgesses were admitted to freedom, 61, 62 

Acquisition of burgess-ship not solicited previous to the Tudor dynasty, 
62 

The leet jury had the power of rejecting a freeman, 62 

Inhabitants of cities and boroughs compelled to bear the local burdens 
and privileges, 62 

Origin of fines for the admission to burgess-ship, 62 

Principal liberties granted in the early borough-charters, could not have 
applied to non-residents, 62 

Franchises in charters could not have extended to non-residents, 63 

Merchant guilds distinct from boroughs, 63, 64, 65 

The term “ guild’’ defined, 63 

Partial enjoyment of borough franchises by strangers, 64 

Freedom of apprentices had not their origin from corporate principles, 64 

Interference of the mayor not in respect of any corporate right, but as 
a precautionary measure for ascertaining whether the apprentice was 
free or bond, 64 

A villain could enter into no contract with his lord, 64 

Leet jurics bound to present apprentices as freemen, 65 

Borough privileges cxclusively applied to local permanent residence, 65 

Henry III., Reicn or, 65—8] 

General Observations, 65—67 

Distracted state of the country, 65 

Misconduct of Henry, 65 

Publication of legislative acts, 66 

Prerogative of the crown, 66 

Continued existence of councils, 66 

Situation of Henry different from that of his predecessors, 66 

Loss of Normandy made the crown dependant on England, 66 

The Great Charters, 67—69 

First charter of Henry II., 67 

Word “ magnates,” included prelates, earls, and barons (Note 3), 67 

Omissions from the great charters, 67, 68 

Second charter of Henry IIT., 68 

Charter of forests, 68 

Third charter of Henry ITI., 68 

Grant of a fifteenth, 68 

Charter does not express the manner by which the enacting parties gave 
their consent, 69 

Legislative Assemblies, 69—79 

First actual appearance, by elected representatives, of bodies of men, 69 

Election of knights to transact the county business, was of ancient 
origin, 69 

Subsidy collected under the inspection of the judges, 70 

Component members of the parliament of 1246, p. 70 

Portuum maris habitatores, 70 

Citizens and burgesses not requisite to compose a parliament, 71 

Barons and knights summoned to grant an aid, but no mention of citizens 
or burgesses, 71 

Unpopularity of the king, 71 

Barons demand redress of grievances, 72 

Assembly of proceres et fideles regni, 72 

Appointment of “twenty-four” to redresa grievances, 72 - 

Ficeles, persons of the first rank, 72 

Regular constitution of lords spiritual and temporal not in existence, 72 

Provisions of Oxford, 73 

Component members of the parliament of Oxford, 73 

Faction assumes the semblance of virtue and public spirit, 73 

Grievances redressed by the twenty-four, 73 

Tyranny of the barons, 74 

Subjects sworn to obey all ordinances known or unknown, 74 

Delegation by parliament of all their powers, 74 
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Distinction between a spirit of liberty and faction, 74 

Hypocrisy of republican leaders, 75 

Barons assume the royal and legislative functions, 75 

The king appeals to the nation, 75 

Summons of three knights from each county, 78 

The king disclaims the Provisions of Oxford, 75, 76 

Award of Lewis, 76 

Mise of Lewes, 76 

Summons of four knights for certain counties, 76 

Parliament of 49 Henry III., 76, 77 

Number of lay lords and ecclesiastics, 77 

Knights, citizens, and burgesses, 77 

Writs to the Cinque Ports, 77 

The king assumes arbitrary powers, 77 

Dictum de Kenilworth, 78 

Statute of Marleberge, 78 

Component members of the assembly at Marlborough, 78 

State of the country, 49 Henry ILI., 79 

Violenee of the king and his adherents, 79 

Administration of Justice, 79—81 

Improvements in the common law, 79, 80 

Jurisprudence of the country protected individual interests, 80 

Question of bastardy, 80 

Spiritual courts object to the practice of the common law courts, 80 

Itinerant justices, 81 

Open traffic of injustice, 81 

Epwarp I., Reign or, 82—102 

Improvemenis in the Law, 82, 83 

Laws must be accommodated to the condition of society, 82 

The very scheme and model of the administration of common justice 
between party and party was settled by Edward I., 82 

Forms of writs were perfected, 82 

Legal treatises that were then written, are authorities at the present 
day, 82 

Fiction of common recoveries, 83 

No statute rolls prior to the reign of Edward I., 83 

Legislative Assemblies, 83—102 

Legislative institutions acquired their present form, 83 

Only writs for the election of representatives to parliament, previous to 
the reign of Edward I., is the imperfect record of 49 Henry IIT., p. 83 

Usurpations of the Roman Catholic church, 83, 84 

Increased influence of the boroughs, 84 

Power of the king to levy tallages, 84 

All classes perceived the necessity of restricting the authority of the 
crown, 84, 85 

Levy of a tallage, 85 

Exportation of wool prohibited, 85 

Power of legislation, 85 

Statute of Westminster I., 85 

Writ for levying the fifteenth, 86 

Statute Officium Coronatoris, 86 

Statute de Bigamis, 86 

Statute concerning justices being assigned, 86 

Statutes of Gloucester, 87 

Statute de Viris religiosis, 87 

Legislative acts without the concurrence of “knights” or “bur- 
gesses,”” 87 


Convocation of assemblies at York and Northampton, 11 Edward I., 87 

No constitutional law for obtaining aids, &7 

Four knights for each county, and two burgesses from each borough, 
summoned for taxation, 88 


Precepts to the clergy to attend at Northampton and York, 88 
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The co-existence of two legislative assemblies, 88 

Parliament at Shrewsbury, 88 

Summons of peers, 88 

Summons of citizens and burgesses, 89 

Summons of knights, 89 

Cities and boroughs required to send representatives in 23 Edward I., 
that were not required to do so in 11 Edward L., 89 

Non-attendance of the clergy, 89 

Statute de Mercatoribus, or Acton Burnel, 89 

The constitution of a legislative assembly in parliament, and the mode 
of its formation, were not in 11 Edward I., settled by law, 89 

Statutes of Wales, 89 

Statute de Donis conditionalibus, 90 

Knights and burgesses were not convencd to Gloucester in 6 Edward I., 
90 


Statute of Winchester, 90 

Statute of Merchants, 90 

National discontent, 91 

Two or three knights to be elected in each county, 91 

Uncertainty of the component parts of the legislature in 18 Edward I., 91 

Every record and tradition up to 18 Edward I. proves that the constitu- 
tion of the legislative body in parliament was not settled by positive 
law, 91 

Statute of Westminster III., 92 

Statute of Quo Warranto, 92 

Statutum de Consultatione, 92 

From 18 Edward 1., and before the adoption of the representative 
system in 23 Edward I., few important facts have been recorded, 92 

In 22 Edward I., knights were required to be furnished with full powers 
from their respective counties, 92 

Other knights were required to be clected to do and hear what the 
king should command, 93 

Object of the writs of 22 Edward J., 93 

Pecuniary necessities of the crown in 23 Edward I., 93 

Influence of the great men was such, that Edward was necessitated to 
have recourse to his people for support, 93, 94 

Writs of June 24, 23 Edward I., summoning the clergy and pecrs to 
parliament, 94 

Summons of the judges, 94 

No writs for election of knights or burgesses on June 24, 23 Edward I., 
94 

Summons of the inferior clergy, 94 

Summons of the prelates, 94, 96 

Writs without the premunientes clause, were issued to sixty-seven 
abbots, and the masters of three orders, 94, 95 

Clergy did not recognise the right of the laity to tax their spirituali- 
ties, 95 

Clergy in parliament did not ordinarily charge spiritual property out of 
their immediate possession, 95 

Writs of October, 23 Edward I., summoning peers to parliament, 95 

Summons of knights, citizens, and burgesses, 95 

Election of citizens and burgesses, 96 : 

Assemblages of the lords spiritual and temporal, and commons, in par- 
liament, 96 

Statute de Prisonibus prisonam frangentibus, 96 

Pecuniary necessities of Edward I., and the injustice of the king of 
France, 97 

Clergy prohibited from paying lay taxes, 97 

Oppressive conduct of the king, in order, apparently, to destroy mesne 
tenures, 97 

Arbitrary exaction of taxes from the clergy, 97 

Confirmation of the great charters, 98 
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Grant of an aid, but no trace of representatives of cities and boroughs 
having been summoned, 98 

No positive form of granting aids, 98 

Charter of 25 Edward I., confirming charters of Henry III., with other 
liberties, 98, 99 

Statute de "Tallagio non concedendo, 99 

In 25 Edward I. the consent of the subject was to be expressed to autho- 
rise taxation, 99 

Consent of the prelates, earls, and barons, acquired by their personal 
attendance, 99 

Responsible inhabitants of counties and boroughs gave their consent by 
their representatives, 99, 100 

In 27 Edward I., consent of the commons was not required for the 
validity of any law, except the imposition of taxes, 100 

Statute de Finibus levatis, 27 Edward I., 100 

Statutum de Appellatis, 100 

Statute de Falsa Moneta, 28 Edward I., 100 

Origin of the representative system, 100 

The crown exercised a discretionary power in summoning the members 
of the legislature, 100, 101 

Conciliatory policy of the king towards parliament, 101 

Edward exercises his dispensing power, by qualifying the execution of 
the Statute of Carlisle, 101 

Uncertain character of the royal and parliamentary authority, 101 

The king, barons, and the clergy, 50 many factions in the state, 101, 102 

Vices of mankind, and misfortunes of a country, sometimes advan- 
tageous to liberty, 102 

Epwarp II., Reign vr, 102—110 

Increased Spirit of Liberty, 102—104 

Coronation oath, recognises the limited power of the crown, 102, 103 

Redress of grievances required by the commons, 103 

Redress of grievances partially granted, 103 

The crown controlled by ordinances, 103, 104 

Incapacity and misconduct of the king » were productive of the events 
which ended in his death, 104 

Legislative Assemblies, 104—110 

Imperfect preservation of records, 104 

Dispensing power in the crown, 104 

Award of exile of Ilugh le Despenser, 104 

First mention of ‘‘ peers of the land,’ 104 

To the validity of a law it was thought sufficient, if the sanction of 
those should be given whose interests were to be directly and imme- 
diately affected, 105 

Legislative authority declared to be in the king, lords, and commons, 105 

Judicial power left untouched, 105 

Essential difference between the Statute 15 Edward II. and the Charter 
of John, 106 

First statute by which the constitution of the legislature was distinctly 
described, 106 

Constitution of the legislative power founded on usage, 106 

Immemorial usage defined, 106, 107 

The language of Stat. 15 Edward II. does not import immemorial 
usage, 107 

The Statute of 15 Edward II. in conformity with the coronation oath, 
107 

Practice, after 42 Henry III., established a new constitution of the 
legislative assemblies, 108 

Difficulty in assigning a reason why Wales and the counties of Chester 
and Durham had no representatives, 108, 109 

Irregularity in summoning temporal lords to parliament, 108 

Persons summoned to parliament at one time, were not afterwards sum- 
moned, 109 

Privilege of a writ of summons, was not by virtue of tenure, 109 
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Right of the clergy to have a parliamentary summons, arises from a 
possession of the temporalities of their see, 109 

Clergy have a distinct character from the peers of the realm, 109 

Tallage of demesne farms, 109, 110 

Complaints of commoners as to tallage, 110 

Epvwargp III., Reicn or, 110—121 

General Observations, 110 ; 

Conquerors often, in the feudal times, proved the most indulgent of 
sovereigns, 110 

Increased importance of parliament, 110 

Title of “‘ duke ” granted, 11] 

Limitation of the crime of treason (Stat. 25 Edward III. ec. 2), 111 

Lords and commons addressed in English (Stat. 36 Edward III. ec. 15), 
11] 

Judicial Powers of the Peers, 1AI—113 

Jurisdiction of the curia regis changed, 111 

First authentic record of its change, is an entry on the Close Rull of 1 
Edward ITII., p. 111, 112 

The judges céase to be integral parts of the legislature, 112 

The lords take the title of judges of the parliament, 112 

Trials of Simon de Beresford, Thomas de Berkeley, and earl of March, 
112 

Judgment of the carl of March, reversed, 112 

Assemblies of persons in defiance of the law, 112 

Attempts of the clergy to separate themselves from the laity, 113 

Alienation of Lands, 113 

Alienation of lands holden in chief of the crown, permitted to be made, 
without the license of the crown (Stat. 1 Edward III. ¢. 12), 113 

Tenure of land had not the effect of giving to the tenant the dignity of 
peerage, 113 

Privileges of Peerage, 114 

Privileges of peerage recognised in 14 Edward III., 114 

Privilege of peerage is inscparable from the person of a peer, except a 
his heir, might claim the dignity, 114 

Extends to the wives and widows of peers, 114 

But is lost to the widow, when, by a sccond marriage, she loses the chia- 
racter of widow of a deceased peer, 114 

Antipathies against the Papal Power, 115, 116 

Taxes levied by the See of Rome, 115 

Statute of Provisors rendered it penal to procure any presentations to 
benefices from Rome, Stat. 27 Edward III. c. 1; 38 Edward ILI. 
c 1, p. 115 

The commons refuse to be bound by the constitutions of the church, 
115 

Struggle by the clergy to be free from temporal power, 115 

The clergy claimed the rights of a distinct convention, for the taxation 
of their spiritualities, 116 

Arbitrary Exercise of the Royal Authority, 116, 117 

Statutes were imagined to lose force by time, and needed to be often 
renewed by subsequent statutes of the same sense and tenour, 116 

No act of arbitrary power more frequently repeated by Edward, than 
that of imposing taxes without consent of parliament, 117 

Increased Importance of Parliament, 117—119 

No alteration in the law can be effected except through the instrumen- 
tality of the lords and commons, 117 

Commons possess the privilege of impeachment, with the right of 
investigating public abuses, 117 

The assembly in 27 Edward I., at which the “ Ordinance of the Staple ” 
was promulgated, was not that which had been customarily convened 
within the meaning of Stat. 15 Edward IT., 117, 118 

Distinction between an ordinance and a statute, 118 

Stat. 15 Edward IT. was recognised as the constitution of the govern- 
ment for the purposes of legislation, 119 
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Pecuniary Impositions, 119—121 Pay Snes 
Parliamentary grants were intended to supersede the king’s right of 
tallage of his demesnes, 119 

In 22 Edward III., the commons granted a subsidy, on condition that 
thenceforth there should be no imposition, tallage, or charge by way 
of loan, without the assent of parliameut, 119 

In 20 Edward IILI., the distinction was established between customs 
levied on merchandise at the ports, and internal taxes, 119, 120 

Edward III. always maintained a claim to impose charges upon his 
subjects in cases of great necessity, 120 

In the fifteenth of his reign, repealed by proclamation an act of parlia- 
ment, 120 

Principles of representation and taxation not precisely defined, 120 

Fluctuating state of the constitution, 120 

In 46 Edward 1II., taxation sanctioned by citizens and burgesses only, 
121 

Origin of the commons acquiring a right of interference in cases of 
abuse and policy, 121 

Ricuarp I]., Reien or, 122—128 

General State of the Country, 122—124 

The reign of Richard II. affords but little matter that may shine in 
history, 122 

Causes of the increased power of the people, 122 

The greatest abuses and violations of law and justice obtained, 123 

Salutary provisions made for the regulations of police and commerce, 123 

Public anarchy which prevailed during the reign of Richard II., 123, 
124 

Provisions to enforce the attendance of Members of Parliament ; Prero- 
gative of the King to create Peers, and grant the right of Parlia- 
mentary Representation, 124—126 

Stat. 5 Richard II. Stat. 2, c. 4, securing the regular attendance of 
persons in parliament, 124 

Refers to custom as a right to a writ of summons to parliament, 124 

Creation of peers by patent, 124, 125 

Succession insured according to the terms of the patent, 125 

Attendance of abbots and priors in parliament influenced by usage, 125 

‘Usage equally applied to counties, cities, and boroughs, as to the lords 
spiritual and temporal, 125 

Fixed character given to the legislative body, 125 

Prerogative of the king to erect bishoprics, and to increase the number 
of the commons, 126 

Perpetual right of boroughs to send representatives, after having once 
been required so to do, 126 

In the case of Lord Frescheville, a writ of summons in temp. Edward I. 
was considered, without any subsequcnt writ, as not having created a 
prescriptive title to hereditary succession, 126 

Pecuniary Impositions, 126--128 

Privy council summon an assembly to obtain pecuniary resources, 126, 127 

In 11 Richard IJ. compiaint made in parliament of exactions by the 
pope, 127 

No tax can be levied without universal consent, 127 

Attempts by the clergy to separate themselves from the laity, 127 

Assent of clergy not requisite for the enactment of laws, 127 

Deposition of the king occurred, when everything appeared to contri- 
bute to his support, 127, 128 

Events which led to the deposition of the king, 128 

Ling oF LaNncasTER, 129—150 

Henry IV., Reien or, 129—137 

Title of Henry IV. to the Crown, 129—131 

Edward III. invested with the royal power, as apparent heir to his 
father, 129 

Title of Henry IV. derived from parliament, 129 
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Effects of factién, 130 

~ TW. supported his title by military authority, 130 

Richard adjudged to perpetual imprisonment, 130 

Disclaimer by the commons of judicial power, 131 

Convention of the three estates, in the judgment of deposition, 131 

Constitutional Rights af the Lords and Commons defined, 131—137 

Assumption of authority by the commons, 131 

No judge can plead the order of the king for an illegal act, 131 

Refusal of supplies until petitions were answered, 131 

Removal of household officers, 132 

Treasurer appointed to receive supplies, 132 

Articles regulating the government and household, 132 

Inviolability of church property maintained, 132 

Commons treated as procuratores et attornati, 133 

Election of knights of the shire, 133 

Object of Stat. 7 Henry IV. c. 15, and 11 Henry IV. ec. 1, pp. 133, 134 

Peers assumed the character of one of the estates of the realm on the 
deposition of Richard IT., 134 

Members of parliament treated as the representatives of all the com- 
mons of the realm, 134 

Stat. 7 Henry IV. c. 15, first defined the clectors of members of parlia- 
ment, 135 

Rights and privileges of the two houses of parliament, 135 

The lords advise the king as to the amount of public aids, 135 

Commons claim the right to originate taxation, 136 

Declaration of the king, defining the rights of the crown and houses of 
parliament, 136 - 

Lords to commune amongst themselves in parliament, 136 

Commons to commune together, 136, 137 

Commons recognised as the representatives of the third estate, 137 

General Legislative Enactments, 137 

Stat. 1 Henry IV. ce. 7, 10, 14, 21, p. 137 

Hunry V., Reien or, 138, 139 

Persons to be chosen, and choosers of Knights and Burgesses to serve in 
Parliament, 138 

Doctrine of resiancy supported by the Saxon and common law, 138 

Return of members at the county court, 139 

Illegal Taxes not levied by the House of Lancaster, 139 

Henry VI., Reien or, 129-—150 

National Disorders, 139, 140 

Prevalence of nationa] discord, 139 

Recognition of important constitutional principles, 140 

Powers of the King to appoint a Regent, 140, 141 

The king can appoint a regent, but cannot provide for the government 
of his successor, 140 

Incapacity of reigning monarch, how provided for, 14} 

House of Lords have exclusive jurisdiction in disputed questions upon 
the succession to the crown, 141 

Rising Importance af the Commons, 141—149 

Dangerous consequences from the interference of tle crown in elections, 
14] 

Principles under which electors are required to possess a property quali- 
fication, 142 

Methods of voting by centuries or by tribes among the Romans, 142 

Regulations for the choosers of knights of the shire, 142 

Knights to be chosen by those who have free land or tenement of forty 
shillings per annum, 143 

Object of Stat. 8 Henry VI. c. 7, and 10 Henry VI. c. 2, p. 143 

General class of voters defined, 143 

Principles of the Saxon and common Jaw unimpaired, 144 

Decrease of members of parliament, 144 

Causes to which it may be ascribed, 144 
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Parliamentary franchise regarded as an onerous burden, 144 

Refusal of burgesses to attend their parliamentary duties, 144 

Depravity of the sheriffs, 145 

Sheriffs had no discretionary power to select those boroughs which should 
return representatives, 145 

Omission of boroughs by sheriffs, 145 

Poverty an excuse for non-representation, 145 

Sheriffs seldom punished for their corruption, 145, 146 

Short duration of parliaments, 146 

Preservation of the balance of the constitution, 147 

Powers distinct and independent have been joined by federal unions, 14 

King of England the first magistrate, 147 

House of Lords the supreme court of judicature, 147 

House of Commons the grand inquest of the nation, 147 

Division of power constitutes a limited monarchy, 147 

Ilegal usurpation of power by one part of the government, in what 
manner repressed, 148 

National prosperity consists in adhering to the balance of the constitu. 
tion, 148 

Proceedings of each part of the government controlled by the other, 148 

Resolutions of each part of the legislature are independent of the other 
parts, 148, 149 

Borough Institutions, 149, 150 

Municipal charters drawn with greater accuracy, 149 

Name of “corporation”’ first adopted, 149 

Political depravity not sufficiently matured for the perversion of, 149 

Municipal] records of this period essentially altered and erased, 149, 150 

York, THE Linx oF, 150 

Epwarp [V., Rien or, 150 

No essential change, from that of the reign of Henry VI., 150 

Epwarp V., REIGN or, 150 

Measures of parliament furnish examples of a strange contrast of freedom 
and servility, 150 

Ricuarp I1I., Reien or, 150 

Hiousr or Tupor, 151—311 

Henry VII., Rzion or, 151—158 

Objects for which Henry VII. was raised to the Crown, 151, 162 

Creation of the Court of Star Chamber, Stat. 3 Henry VII. c. 1, p. 151 

Powers of the commons exalted, 151 

Object of the king and commons to impoverish the nobility, 152 

Revenues of the crown, 152 

Number of temporal peers, 152 

Almost absolute power of the king, 152 

Pecuniary Imposttions, 153—158 

System ot benevolences and contributions, 153 

Benevolences defined (Note 1), 153 

Laws altered for the accummulation of treasure, 153 

Prosecutions upon old penal laws, 153 

Feudal rights instrumental to oppression, 153 

Courts of justice furnished pretences for exacting money, 154 

Extortions of the crown tolerated because they impoverished the 
nobility, 154 

Regulations of Police and Commerce, 154—158 

Possession of the throne gives a sufficient title to the subjects’ alle- 
giance, 154 

Jurisdiction of the Star Chamber, and its component members, 155 

Benefit of clergy remodelled by the legislature, 155 

Lay offenders answerable to the demands of justice, 155 

Statute of fines, 156 

Beneficial enactments respecting a widow's dower, 156 

General statutable regulations, 156-—-158 

Enactments against usury, 157 
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———$_—_—_—— Regulations relative to actions upon the case, 157 

Exportation of bullion forbidden, 157 

Wages of labourers fixed, 157 

H Shandey encouraged by increase of manufactures, 158 

General character of the laws enacted, temp. Henry VII., 158 

Policy of Henry VII., 158 

Henry VIITI.—vtde RerormaTIon 

RuIGN oF, 159-—-207 

Conciliatory measures of the crown, 159, 160 

Failure of attempts at arbitrary exaction, 159 

Causes of the absolute power of the crown, 159 

Correction of abuses, 159 

Stat. 11 Henry VII. ¢. 3, repealed, 159 

Severe enactments of various statutes mitigated, 160 

Improper punishment of Empson and Dudley, 160 

Pecuniary Impositions, 160—163 

Royal revenues unequal to the charge of government, 160 

General survey, a.p. 1522, pp. 160, 161 

Commons regardless of national rights, 161 

Intractable spirit of the commons in pecuniary affairs, 161 

Arbitrary taxation resisted, 161 

Benevolences granted to escape from the persecuting vengeance{of the 
court, 16] 

Dishonourable character of the king, and servility of parliament, 162 

Instructions to levy the benevolence, a.p. 1546, p. 162 

Those who refused to contribute to the benevolence, were to appear 
before the privy council, 163 

Tyrannical Character of the King, 163—166 

Unjustifiable enactments, 163 

Victims sacrificed either to his revenge, caprice, rapacity, or lust, 164 

Caprices of the king blindly submitted to, 164 

Words do not constitute an overt act, they remain only in idea, 165 

Words to the disparagement of the royal family made treason, 165 

Difficult to determine whether the statutes of Henry VITI. were owing 
to his precipitancy, or to a formed design of tyranny, 165 

Empowered to regulate the line of succession, 166 

Devise of the crown, 166 

The king enabled to repeal all enactments made before he was twenty- 
four years of age, 166 

Servility of Parliament, 166— .68 

The Six Articles, 166 

Proclamations of the king to have the force of laws, 166 

Formation of a new court of justice, 167 

Mode in which criminal prosecutions were conducted, 167 

Bill of attainder, 167, 168 

The king acknowledged supreme head of the church, 168 

Royal proclamation to have not only the force of law, but the authority 
of revelation, 168 

The parliament served the king as an instrument and a shield, 168 

A revolution in England can only be effected through the House of 
Commons, 168 

Privilege of Parliament, 168, 169 

Exemption from arrest on civil process, 168 

Case of Ferrers, 168 

Declaration of the king, that all acts and processes coming out of 
inferior courts must cease, and give place to the court of parlia- 
ment, 169 

Administration of Justice, 169, 170 

Privilege of clergy and sanctuaries abolished, 169 

Statutes of wills and uses, 170 

Alterations in the mode of conveyancing, 170 

Bankrupt and usury laws, 170 
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Impolitic laws, 170 
Improvement in the administration of justice, 170 
SUPPRESSION OF MONASTERIES, 170—178 

Statutes of mortmain eluded by licenses of alienation, 170, 171 

Monasteries exempted from ecclesiastical visitations, 171 

From the reports of the ecclesiastical commissioners, monks and nuns were 
abandoned to every disgusting species of lustful propensity (Note 2), 
171 

Monasteries were the seminaries of superstitions, illusions, lies, and 
folly, 171 

Fraudulent impositions as to relics, 171, 172 

Shrines and treasures invaded and seized by the government, 172 

Becket unsainted and unshrined, 172 

The monks endeavour to distract the civil government, 172 

Reasons assigned by Henry VIII. for vesting the monastic property in 
the crown, 172 

Principles by which parliament were influenced, to consent to the de- 
struction of monasteries, 173 

Dissolution of the smaller monasteries, 173 

Recital of Stat. 27 Henry VIII. c. 28, imputing infamy to the eccle- 
siastics, unopposed by the greater abbots, 173 

Amount of revenues which accrued from the dissolution of the lesser 
monasteries, 173, 174 

Dissolution of the larger monasteries in 1540, p. 174 

These great foundations were all surrendered, a few excepted, which, 
against every principle of received law, were held to fall by the 
attainder of their abbots, 174 

The scheme of engaging the abbots to surrender their monasteries, con- 
ducted with many invidious circumstances, 174, 175 

Revenues acquired by the suppression of the larger monasteries, 175 

Henry, under the advice of Cromwell, secured the Reformation, by 
distributing the abbey lands among the nobles and gentry, 175 

Constitutional advantages from the distribution of ecclesiastical pro- 

erty, 175 

ee proprietors of ecclesiastical property, support the influence of the 
crown, 176 

Dissolution of the monasteries was, constitutionally speaking, legal ; 
because it was sanctioned by parliament, 176 

If, in the exercise of a public franchise, the power is abused, the law 
will, by regular process, take it away, 176, 177 

That which is suited to one condition of society, and to one stage of 
civilization, is unsuited to another, 177 

Appropriation of monastic revenues to lay purposes, a mere robbery, 177 

Property of the monasteries belonged to the Anglican church, not to the 
Roman Catholic church (Note 19), 177 

The only portion of church property, which the Roman Catholics can 
constitutionally claim, on the plea of identity of religion, is that, if 
any, Which was given during the reign of Mary, 177 

System of parochial relief did not originate from the dissolution of 
monasteries, 177, 178 

During the existence of the monasteries, the scheme of a provision for 
the poor, had been adopted by the legislature, 178 

THE REFORMATION, 178—207 

Popular movements erroneously ascribed to the principal actors, as to 
their authors, 178 

Principles of Wickliffe anticipated by previous writers, 178 

Enactments relative to probates of wills, regulating of mortuaries, 
plurality of benefices, and non-residence, 178, 179 

These were rather regulations of a domestic nature, than attacks on the 
papal jurisdiction, 179 

The king acquired popularity with the people, by relieving them from 
the oppressions of the church, 179 
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The clergy not only felt an immediate restraint and loss of present profit, 
but a precedent was obtained for future attacks, 179 

The clergy fatally mistook their true interest, when they thought they 
were concerned to link with it, all abuses and corruptions, 179 

Prerogatives of the kings of England in ecclesiastical affairs, 179 

Modes in which papal supremacy was established, 179, 180 

First contests between the kings and the popes, respected the tem- 
poral possessions of the church, 180 _. 

The lust of power and unchristian bigotry of the See of Rome annihi- 
lated its authority, 180 

Improper disposal of benefices to foreigners prohibited by Stat. 35 
Edward I.; Stat. 1 & 25 Edward IIT. Stat 6, 180 

Statute of Provisors (25 Edward IIT. Stat. 6), 180, 181 

Free elections, presentments and collations of benefices, vested in the 
crown and its subjects, 181 

If any man offended against provisors in person or goods, he was to be 
excusec and unimpeachable (Stat. 27 Edward III. Stat. 1, c. 1.), 181 

The subject to be cited only in the king’s courts (Stat. 38 Edward III. 
Stat. 2), 181 

All those who took procuratories, lctters of attorney, or farms from pro- 
visors, were to be punished as provisors (Stat. 3 Richard IT. c. 3), 181 

Restrictions against aliens having benefices (Stat. 7 Richard II. ec. 12), 
18} 

Prohibitions from the titles of incumbents being confirmed by Rome 
(Stat. 12 Richard II. ©. 15), 182 

Rights of presentation only triable in the king’s courts (Stat. 13 Richard 
II. Stat. 2, c. 2), 182 

Evils from the translations of bishops, some being within and some out 
of the realm (Stat. 16 Richard II. c. 5), 182 

Determination of parliament to withstand the encroachments of the 
Roman See, 182 

Those who purchased bulls or other instruments from Rome or else- 
where, \became subject to the penalties of a prseemunire, 182 

Cistercian order procured bulls, discharging them from the payment of 
tithes (Stat. 2 Henry IV. c. 4), 183 

Complaints against the excessive rates of composition for ecclesiastical 
benefices (Stat. 6 Henry IV. c. 1), 183 

Invalidity of royal licenses for executing the pope’s bulls (Stat. 7 Henry 
IV. ce. 6, 8), 183 

Pardon granted to those, who had infringed the statutes against provisors 
(Stat. 11 Henry IV. ce. 8, 9, 10), 183 

Mistaken policy of pardoning offenders for the wilful violation of positive 
laws (Stat. 3 Henry V. c, 4), 183 

From the commencement of the reign of Richard II. till 4 Henry V., 
the See of Rome was distracted by schisms, 183 

Martin V. seeks to acquire supreme authority in England, 184 

The clergy advocate the right of the pope to grant provisions, 184 

The Anglican church having submitted to the legantine commission of 
Wolsey, violated the Statutes of Provisors, 184 

Clergy in convocation pay a composition for a pardon, 184 

Henry VIII. acknowledged as supreme head of the church, 184 

Payment of unnates to the court of Rome forbidden (Stat. 23 Henry 
VIII. c. 33), 184 

Evils which had arisen from the payment of annates, 185 

Consecration of bishops without the pope’s bull, 185 

Stat. 23 Henry VIII. c. 33, passed de bene esse, 185, 186 

Prplete jurisdiction taken from Rome (Stat. 24 Henry VIII. ec. 12) 


All causes relating to the king or his subjects, to be determined within 
the kingdom, 186, 187 

Appeals to Rome esteemed dishonourable to the kingdom, 187 

Foundations of the papal authority examined, 187 
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By the Creed of Pius IV., Supremacy of the Church of Rome declared to 
be an Article of Faith, 187 

*‘ Councils”? which the Roman and Anglican Churches considered as 
general (Note 14), 187 

Second General Council at Constantinople, a. p. 381, gave the title 
which was claimed for Rome to the Church of Jerusalem, 187, 188 

The Third General Council, assembled at Ephesus, a.np. 431, decreed 
that the rights of independent churches should be preserved, 188 

In 431, the Anglican Church had never acknowledged any subjection to 
the See of Rome, 188 

All authority which Rome subsequently acquired in England, was in 
direct violation of the unrepealed decree of the Council of Ephesus, 188 

Roman supremacy first acknowledged by the Fourth Council of Lateran, 
A.D. 1215, p. 188 

No authority for the pope’s supremacy in Scripture, all the apostles 
being made equal by Christ, 188 

Quotations cited from Scripture in favour of papacy, do not prove the 
pope’s supremacy, 189 

Ecclesiastical privileges founded on the practice and canons of the 
church, and not upon any divine warrant, 189, 190 

Popes can do nothing against the laws of the church, 190 

No papal constitution is binding in any church, except it be received by 
it, 190 

Arguments for the king’s supremacy derived from the Old and New 
Testaments, 190, 19] 

Canons of the primitive church had not any compulsive authority, but 
what was derived from civil sanction, 191 

Justinian added many novel constitutions respecting ecclesiastical per- 
sons and causes, 191 

Election of the popes sometimcs made by the emperors, 191 

In a monarchy the king is supreme over all his subjects, 191 

Kings of England have always had a right to exercise supremacy in 
ecclesiastical matters, 191, 192 

Kings of England anciently divided bishoprics as they pleased, and con- 
verted benefices from the institution of the founders, 192 

The crown made laws about sacred matters, and its power extended 
over the persons of churchmen, 192 

The king’s supremacy qualified, 192 

Divine commands upon the clergy to obey the temporal prince, 192, 193 

The necessity of extirpating the pope’s power, 193 

The king called upon to reassume his ecclesiastical jurisdiction, 193 

Clergy in convocation, acknowledged that all convocations had been, and 
ought to be, assembled by the king’s writ (Stat. 25 Henry VIII. 
c. 19), 193 

Pecan to Rome condemned, and all appeals were to be made according 
to Stat. 24 Henry VIII. c. 12, pp. 193, 194 

Origin of the court of delegates, 194 

Foundation of the practice of the ecclesiastical courts, 194 

Payment of first-fruits forbidden, 194 

Bishops no longer to be presented to the See of Rome, nor to sue out 
any more bulls there (Stat. 25 Henry VIII. c. 20), 194 

Dispensations and licenses by the crown, 194 

Bishops to do homage to the crown, 194 

England released from dependance on the holy see (Stat. 25 Henry 

III. c. 21), 194, 195 

Parliament the only power to consider how any of the laws were to be 
dispensed with or abrogated, 195 

Dispensations or licenses to be granted by the archbishops, 195 

Parliament declare they did not intend to vary from Christ’s church in 
the articles of the catholic faith of Christendom, or in any other 
things declared by Holy Scripture, 195 

Visitation of monasteries by the king, 195 
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The king and council to reform all indulgences and privileges, 195 

The king’s supremacy established by Stat. 26 Henry VIII. ¢. 1, p. 195 

Bulls, briefs, faculties, and dispensations granted by Rome to be void 
(Stat. 28 Henry VIII. c. 16), 196 

Authority of the See of Rome ruined by stretching its pretensions beyond 
what it was possible for any human principles to sustain, 196 

The nation rejoiced at the extirpation of the pope’s usurped power, 196 

“ Articles of Faith’ agreed to at a Convocation assembled in 1536, p. 196 

Clergy required to instruct the people to believe the whole Bible, and 
the three Creeds, 196 

Baptism a sacrament instituted by Christ for the remission of sins, 
196, 197 

Penance instituted by Christ, and necessary for salvation, 197 

Auricular confession, to be used for the comfort of consciences, 197 

Restitution and satisfaction of wrongs, 197 

Sacrament of the altar, 197, 198 

Justification signifieth the remission of sin, 198 

Images to stand in the churches, 198 

Honouring of saints, 198 

Praying to saints, 198 

Religious ceremonies to be preserved as good and laudable, having 
mystical significations, 198, 199 

Prayers for souls departed, declared to be good and charitable, 199 

Religious Injunctions published by Cromwell, in 1536, p. 199 

Ecclesiastical incumbents were to do their uttermost endeavour to extir- 
pate the pope’s authority, and to establish the king’s, 199 

Clergy to instruct the people in the reformed articles of faith, 199, 200 

Abrogation of superfluous holydays, 200 

Superstitious images or relics, 200 

Religious instruction, 200 

Sacraments and sacramentals to be reverently administered, 200 

Improper amusements discouraged, 200 

Giving of alms, 200 

Instruction of youth, 200 

Reparation of parsonages, 201 

Penalties for disobedience to the injunctions, 201 

Institution of a Christian Man, 201 

Salvation refused to all persons out of the pale of the Catholic church, 201 

Publication of the Bible in the English Language justified, by IV. 
Lateran Council, Canon LX., 201 

Nothing more absurd than to conceal in an unknown tongue the word 
of God, 201, 202 

The Roman Catholic church receives and reverences with equal piety 
and veneration the written books of the Old and New Testaments, 
and certain unwritten traditions pertaining both to faith and manners, 
as in the old Latin Vulgate edition (Note 36), 202 

The Church of England rejects the Holy Scriptures as contained in the 
old Latin Vulgate edition, 202 

Fundamental differences between the Churches of England and Rome 
in religious instruction (Note 36), 202, 203 

The Injunctions of 1538, p. 202 

The people to be instructed in the principles of religion, 203 

Images to be taken down, which were abused by pilgrimages, or offerings 
made to them, 203 

Orders for keeping parish registers, and other regulations, 204 

The Siz Articles (Stat. 31 Henry VIII. c. 14), 204 

Sacrament of the altar, 204 

Communion in both kinds not necessary to salvation, 204 

Non-marriage of priests, 204 

Vows of chastity, 204 

Private masses, 204 

Expediency of auricular confession, 204 
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Parliament thank the king for the trouble he has taken in preparing 
these articles, 204, 205 
Penalties for non-observance, disputing, or preaching against the Six 
Articles, 205 
Marriage of priests declared void, 205 
Punishment of women who abstained from confession or sacrament, 205 
Appointment of commissioners to try offenders, 205 
Law of the Six Articles mitigated (Stat. 35 Henry VIII. c. 5), 205, 206 
Ecclesiastical Commissioners, 206 
Commissioners appointed to establish a religion (Stat. 32 Henry VIII. 
c. 26), p. 206 
To establish nothing repugnant to the laws and statutes of the realm, 
206 
Erudition for any Christian Man, 206 
Teaches the same doctrines as the ** Institution of a Christian Man,’ 206 
Publication of the Litany, 206 
Psalms and Private Devotions, 206, 207 
References to statutes relative to the Reformation (Stat. 26 Henry VIII. 
c. 3), 207 
oe of the statutes relative to the Reformation, was to bring ecclesi- 
astical causes, like the civil, under the contrcl of the chief magistrate 
and fountain of justice, 207 
A religion of the state should be crastian, or subordinate to the civil 
constitution, 207 
Epwarp VI., RrIicn or, 208—252 
General State of Political Affairs, 208, 209 
Disposition of the crown of England belongs to the people of England, 208 
Danger of admitting encroachments on the constitution, 208 
Policy of Somerset and Northumberland, 209 
-In order to suppress the fact, that sovereignty is of popular origin, an 
innovation was made in the coronation oath, 209 
Resctssion of Tyrannical Statutes, 209, 210 
Treason restricted to Stat. 25 Edward III. Stat. 5, c. 2, p. 209 
Enactments under Henry VIII. extending the crime of felony, laws 
against lollardy, statute of the Six Articles, &c. repealed, 209 
Heresy a capital crime by the common law, 209, 210 
In 1552, a bill introduced to renew the tyrannical statutes of treason, 210 
Penalties for calling the king heretic, schismatic, &c. 210 
Impossible if religious topics were discussed, for the disputants not to be 
subjected to penalties, 210 
No person to be convicted of treason, unless proved by the oaths of two 
witnesses, 210 
Heirs of the crown, endeavouring to break the order of succession, treated 
as traitors (Stat. 1 Edward VI. c. 12), 210 
Royal Proclamations, 21} 
Repeal of those statutes which had enacted that proclamations should 
have the force of parliamentary enactments, 211 
Power of dispensation frequently exercised, 211 
Proclamations enforced by fine and imprisonment, 211 
Material alterations effected by proclamations in national worship, 211 
lil Effects from the Distribution of Abbey Lands, 211—213 
No abuse in civil society so great, as not to be attended with a variety 
of beneficial consequences, 211, 212 
Suppression of monasteries regretted by the people, 212 
The monks the best of landlords, 212 
Tenantry subjected to oppressive exactions under laymen, 212 
Parliament interfere, to repress vagrancy and begging, 212, 213 
The Riot Act, 213 
Attempting to kill a privy councillor declared to be felony, 213 
Origin of lord-lieutenants, 213 
Parliamentary Proceedings, 213—215 
ee commissioners appointed to compile a book of canon laws, 
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Trials of Lord Seymour, and Duke of Somerset, illustrate the mode in 
which penal laws are administered by popular bodies, 214 
Attainder of the Bishop of Durham rejected by the commons, 214 
Government improperly interfere in the return of members of parlia- 
ment, 214 
aaron Hy the aldermen and brethren of Grantham to Sir William 
ecu, 
Circular letters written by the king to the sheriffs, to influence a parlia- 
mentary election, 215 
This violation of the elective franchise unnoticed, 215 
The ee were not at this period the jealous safeguards of national 
rights, 215 
THE REFORMATION, 215—252 
Weakness of the laity and clergy who adhered to Rome, 216 
Instruction of the People in the Reformed Faith, 215 
Preparation of homilies, and topics therein discussed, 215 
It is not the religion of the heart, but of the imagination, which enslaves 
the Roman Catholics, 216 
Delusions of the people as to the spiritual powers of their priests, 216 
Exposition of doctrine im the homilies, 216, 217 
Ali Changes effected by the English Catholic Church, justified by the 
practice of the Primitive Church, 217 
Third Council at Ephesus (a.p. 431), 217 
Decree that any Alteration in the Creed should be unlawful, 217 
The decree issued by the Council of Trent, a.v. 1546, p. 217 
The creed against which the gates of hell shall not prevail, 217, 218 
The symbol of the Roman faith, in 1546, was that, which to this day is 
used in the Anglican church, 218 
Pius IV. issues a new creed, containing points of doctrine, which not 
only never had a place in any former creed, but against many of 
which the fathers of the church had collectively borne testimony, 218 
Canons of Scripture, 218 
Council of Trent committed an act of schism and impiety by decreeing 
those were to be accursed who did not receive certain unwritten tradi- 
tions of the Romish church, 218 
The Seven Sacraments, 219 
Council of Trent was the first which enjoined by anathema the acknow- 
ledgment of seven sacraments, 2)9 
Gregory the Great, Bishop of Rome, received only two sacraments, 219 
Sacrifice of the Mass, 219 
Canons of the Council of Trent relative to the mass, 219, 220 
Private or Solitary Mass, 220 
Unknown in the early church, 220 
Departure of the Roman Catholic church authorized at the council of 
Trent, 220 
Communion in One Kind, 220, 221 
Advocated from an early period, but immediately suppressed by the 
church, 220 
Condemned by Pope Gelasius, in 494, pp. 220, 221 
Prohibited by the Council of Braga, a.p. 675, p, 221 
First synodiacal prohibition of the administration of the holy eucharist 
in both kinds (Cone: Constance, Sess. XIII. a.v. 1415), pp. 221, 222 
Ne presbyter, on pain of excommunication, to communicate the people 
under both kinds of bread and wine, 222 
The commandment of God, essentially rejected by [the council of Con- 
stance, 222 
Decrees by the Council of Trent (a.p. 1562, Sess, KX XI.), 222 
Doctrine of Transubstantiation, 223—227 
Opinion of St. Chrysostom, in his epistle written to Ceesarius, 223 
seal Theodoret, Gelasius, Ephreamius, the patriarch of Antioch, 
? 
History cf the doctrine of transubstantiation by Waterland, 224 
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Transubstantiation according to the canons of the Church of Rome, 224 

ae Pa bishop of Durham, blames the decree of the Lateran council, 

Canons of the Council of Trent, a.p. 1551, p. 225 

Presence of Christ in the eucharist according tothe Church of Rome, 225 

Adoration of the sacrament of the eucharist according to the Church of 
Rome, 225, 226 

Reservation of the eucharist according to the Church of Rome, 226 

Preparation of the sacrament of the eucharist according to the Church 
of Rome, 226 

Roman Catholic unscriptural doctrine of transubstantiation, arose from 
taking figurative words in a literal sense, 226, 227 

Image Worship, 227—230 

No pictures or images were allowed in Christian churches during the 
primitive ages, 227 

Clemens Alexandrinus rejects the notion of image worship, 227 

Adrian ordered temples to be made without images, 227, 228 

Illiberitan council forbid the use of pictures in places of worship, 228 

Opinions of St. Ambrose, St. Jerome, and St. Augustin, 228 

Originators of image worship, 228, 229 

Council of Nice, a.p. 787, decree image worship, 229 

Charlemagne, supported by almost the entire of the church, protests 
agaiust the decrees of the Nicene council, 229 

Council of Frankfort, a.p. 794, p. 229 ; 

The Anglican and other churches considered it was impossible to repre- 
sent Christ by an image, 229 

Worship of images proved to be condemned by Scripture, 229 

Council of Frankfort rejected, despised, and condemned the decree of the 
Nicene council, 230 

Schismatical decree of the Council of Trent, a.p. 1563, p. 230 

Doctrine of Purgatory, 230—233 

No necessary connexion between praying for the dead, and the belief in 
purgatory, 230 

Tertullian rejects the notion of purgatory, 230 

St. Ambrose states that death is a passage from trouble to tranquillity, 
230, 231 

Gregory Nazianzen and St. Jerome, deny the existence of a purgatory, 
231 

Gennadius maketh no mention of purgatory, 231, 232 

Exposition of Ecclesiastes XI. 3, by Olympiodorus, 232 

Origen asserts the doctrine of purgatory, 232 

In 398 the doctrine of purgatory was new, 232 

Cabal at Florence make the doctrine of purgatory an article of faith, a.p. 
1438, p. 232 

Definition of purgatory according to the Council of Florence, 232, 233 

Indulgences, 233 

Decree made by the Council of Trent, a.p. 1563, p. 233 

Authority of the pope over purgatory, and the grant of indulgences, 233 

Confession and Penance, 234 

Practice of the primitive Christians, 234 

Dicta of St. Chrysostom, St. Augustine, Origen, and St. Basil, with 
reference to confession, 234, 235 

Absolution, 235, 236 

St. Chrysostom says, ‘‘ None can forgive sins but God alone,’ 235, 236 

Optatus proves that “ None can wash the filth and spots of the mind, 
but He who is the framer of the same mind,” 236 

Doctrine of Gregory the Great, 236 

The Roman Catholic church, to acquire political power, makes the 
absolution of a priest necessary for salvation, 236 

Decree of Innocent III. concerning confessions, a. p. 1215, p. 236, 237 

Council of Trent, a. p. 1551, accurses those who deny that the absolu- 
tion of a-priest is not a judicial act, 237 
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It was from “ confession and absolution” that the See of Rome was 
enabled to acquire her almost boundlcss influence, 237 

Tables set forth by authority, in which the rate of absolution for any 
imaginable crime was fixed (Note 100), 237 

Questions in confession of a character the most immoral, 237, 238 

Questions to be seen in the theological treatises of Bailly and Dens 
(Note 101), 237 

Penances which were generally imposed by the clergy, 238 

Necessity of the Priest’s Intention, 238 

Council of Trent first decreed the priest’s intention for the validity of the 
sacraments, 238 

Dispensation with the Levitical Degrees of Consanguinity, 238 

Dissolution of Marriage, 238 

Invocation of Saints, 238 - 

Roman Catholic schismatic doctrines unrecognised by the primitive 
church, 238 

Roman Catholic Doctrines of Christian Charity and Toleration, 238, 239 

Excommunicated persons to be left to the secular powers, 239 

Those who are only marked with suspicion to be smitten with the sword 
of anathema, 239 

Extermination of heretics, 239 

Extract from the bull In cena Domini (Note 108), 239 

Penalties if a temporal lord neglect to cleanse his country of heretical 
filth, 239, 240 

Vassals absolved from their allegiance, 240 

Indulgence to those who exterminate heretics, 240 

Punishment of the receivers, defenders, and abettors of heretics, 240 

Clergy forbidden to administer the sacraments to such pestilent persons, 
240, 241 

Progress of the Reformation under Edward VI., 241—252 

Articles and Injunctions for the Visitation by Edward VI., 241 

Removal of images, 24] 

Epistle and Gospel to be read in English, 241 

Visitation of the sick, 241 

Litany to be read in English, 241 

Regulations as to holydays, 241, 242 

Admission into the communion, 242 

Monuments-of idolatry removed, 242 

Disposition of livings ; reading of homilies, &c., 242 

Injunctions to the bishops, 242 

weer restored to its Primitive Institution (Stat. 1 Edward VI. 
c. 1), 243 

Sacrament to be given in both the kinds of bread and wine, 243 

Abolition of the mass, 243 

Election of Bishops (Stat. 1 Edward VI. ¢. 2), 243 

The spiritual dignity is conferred by consecration, and the king does 
not interfere with the priestly office, 244 

Stat. 1 Edward VI. c. 12, repealing Statutes concerning Doctrine, and 
Matiers of Religion, 244 

Penalties against those who deny the King’s Supremacy, 244 

Superstitious Establishments finally Destroyed (Stat. 1 Edward VI. 
c. 14), 244, 245 

Act of Uniformity (Stat. 2 & 3 Edward VI. c. 1), 245 

Uniformity of service, and administration of the sacraments, 245 

Book of Common Prayer, 245 

All divine offices to be performed according to it, 245 

Celibacy of the clergy, 245 

The custom of the Greek church, 246 

Illustrations of the impolitic laws of Rome, respecting celibacy, 246 

It is questionable whether the Church of Rome esteem the celibacy of 
the clergy an apostolical tradition or an ecclesiastical law, 247 

Marriages of clergymen legalized (Stat. 2 & 3 Edward VI. c, 21), 247 


INDEX. CXXXVii 


INTRODUCTION—continued. 

Ecclesiastical Judge authorized to give Sentence for Solemnization of 
Marriage (Stat. 2 & 3 Edward VI. c. 23), 247 

Superstitious Services to be Disused (Stat. 3 & 4 Edward VI. ¢. 10), 
247 

Suppression of missals, &c., 247, 248 

Reformation of the Ecclesiastical Laws (Stat. 3 & 4 Edward VI, ¢. 11), 
248 

Consecration of the Ministers of the Church (Stat. 3 & 4 Edward VI. 
ce. 12), 248 

New ie of Religion (a. pd. 1552), 248 

Assertion of the Trinity, &c., 248 

Nothing to be held as an article of faith, unless sanctioned by the 
Scriptures, 248 

The Three Creeds,—Apostles’, Nicene, and Athanasius, 248 

Original sin, 248, 249 

Prevailing grace, 249 

Divine grace, 249 

Justification by faith, 249 

Works before grace, 249 

Works of supererogation, 249 

Universal sin, 249 

Repentance—Blasphemy—Predestination— Name of Christ, 249 

All men bound to keep the moral law-—-The church a congregation of 
faithful men— Powers of the church in articles of faith, 249 

Decrees of general councils subordinate to the Scriptures, 249 

Doctrines of purgatory contrary to Scripture, 249 

Ministration of the sacrament, 249 

Religious services to be in English, 250 

Two sacraments effectual signs of God’s good will, 250 

Virtue of sacraments do not depend on the minister of them, 250 

By baptism we are the adopted sons of God, 250 

The Lord’s Supper is not a bare token of the body and blood of Christ, 
but is the communion of the body and blood of Christ, 250 

Only one propitiatory sacrifice, 250 

Marriage of the clergy, not prohibited by God’s command, 250 

Persons rightly excommunicated to be looked on as heathens, 250 

Observance of ceremonies need not be the same at all times, 250 

Reading of homilies—Book of Common Prayer—Supremacy of the 
king, 250 

No community of goods—Swearing condemned—The resurrection— 
Departed souls do not die—Fable of the millennarics,a Jewish dotage 
—Punishment of the damned, 251 

Act of Uniformity (Stat. 5 & 6 Edward VI. ¢. 1), 251 

The Book of Common Prayer, 251, 252 

Appointment of Fasts and Feasts (Stat. 5 & 6 Edward VI. ¢. 3), 252 

Marriage of the Clergy, true, just, and lawful matrimony (Stat. 5 & 6 
Edward I. ec. 12), 252 

A factious party existed who were determined to oppose the progress of 
the Reformation, 252 

Mary, REIGN or, 252—262 

Perfidious and Tyrannical Character of Mary, 252—255 

Church of Rome received a mortal blow by the translation of the Bible, 
252 

System of unprovoked cruelty was adopted during this reign (Note 2), 
253 

Persecution spreads the persecuted belief, and multiplies its adherents, 
253 

Mary commenced her reign with two wilful falsehoods, 253 

Illustrations of the religious principles of Mary, 254 

Heretics can be compelled, by corporal punishments, to return to the 
faith, 254 | 

Heretics can be compelled to hold the faith, 254 
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Not always expedient for the church to use her rights, 254 

Heretics punishable with death, 254 

The country governed as if it had been recently conquered, and that 
no established constitution existed, 255 

Protestant ministers, for no other crime than their religion, incarce- 
rated in prison, 255 

Those who had heretical books were to be punished by martial law, 255 

Mary “a virgin sent by God to ride and tame the people of England,” 
255 

Interference by the Crown in Parliamentary Elections, and tts results, 
255—258 

Corruption of parliament, 255 

Circular letters from the queen to the sheriffs, conmanding them to 
admonish the electors to choose good Catholics, 250 

Creation and restoration of boroughs, 256 . 

The peers increascd in numbers, by a partial nomination of abbots, 256 

Mass performed before both Houses, 256 

Repeal of the statutes of Edward VI. relative to religion, 256, 257 

Parliament refuse to invest the queen with a power to dispose of the 
crown, and of appointing her successor, 257 

Or to declare Philip presumptive heir of the crown, or to give their 
consent to his coronation, 257 

The peers support the governnicnt in every stage of its iniquitous and 
acccursed policy, 257 

Illustration of the privileges of parliament, 257 

Members of parliament committed for freedom of speech, 258 

Popular statutes ; and trial by jury, 258 

Every species of treason not contained in Stat. 25 Edward III. Stat. 5. 
c. 2; and every species of felony appointed to be within the case of 
premunire, &c., abolished, 258 

Juries commenced to be effective tribunals, 258 

Municipal Institutions, 269—260 

Mary granted forty-seven municipal charters, 259 

Elective franchise not directly interfered with by the royal charters, 259 

Charter of Mary granted to tiie inhabitants, but no mode provided of 
nominating, making, or adinitting, 259 

Burgesses and citizens were the inhabitant householders, 259, 260 

Pecuniary impositions, 260—26] 

Violent and tyrannical expedicuts to extort money for satisfying the 
pecuniary demands of Philip, 260 

Commerce shackled with unconstitutional restrictions, 260 

Tllegal levy of taxes, 260 

Impressment, and the Spanish mode of arrest, 260, 261 

Punishment by Torture, 261, 262 

The torture recognised as part of the criminal process, 261 

Preliminary steps towards the introduction of the Inquisition, 261 

The common “ rack,” ‘‘ scavenger’s daughter,”’ “ little ease,’ &c., 261 

Persons one for offences, without the existence of legal evidence, 
262, 26 

Death of Mary caused by the contempt of her husband, and inability 
to murder her innocent sister, 262 

Character of Mary, 262 

E\LZaBETH, REIGN or, 262—311 

Prerogative of the Crown, 262, 263 

Recognition that the crown possessed an enlarging and restraining 
power, 263 

Cause which induced the commons to flatter the queen with disgusting 
flatteries, 263 

Recognition of the title of Elizabeth to the crown, 263 

Tonnage and poundage given to Elizabeth for life, 263 

Establishment of ordinaries in collegiate churches and schools, 263 

Court of Star Chamber, 264 
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The most dangerous attacks on liberty, are those which surprise or under- 
mine, 264 ; 

The Star Chamber was supported by, and gratified the lower ranks of 
society, 264 

Elizabeth employed the court as an instrument of tyranny, 264 

Royal Proclamations, 264—266 

A right claimed to carry into effect the apirit of the existing laws, 264 

Banishment of Irishmen, and restrictions on private rights of property, 
265 

Sheriffs and justices ordered to commit to prison, or pass to their proper 
homes, all vagabonds and idle persons, 265 . 

Martial law exercised when no immediate danger to the state was appre- 
hended, 265 

Those who imported foreign bulls or books were to be punished by 
martial law, any law or statute to the contrary notwithstanding, 265 

Martial law declared against riotous persons in the streets of London, 266 

Administration of Justice, 266—271 

Improper administration of justice under the Tudors, 266 

Essential principles of evidence, either unknown, or totally disregarded, 
266 

Corrupt.conduct of jurors, 266, 267 

Case of Habington, 267 

Right of peremptory challenge denied, 267 

Improper restrictions upon the verdict of the jury, in the case of Udal, 267 

Discreditable evidence, offered by the law officers of the crown, 267 

Case of Penry, 268 

Tyrannical principles of Lord Keeper Pickering, 268 

Jury pancl illegally composed, 268 

Punishment of jurors, 208 

Impossibility of obtaining justice against the capricious will of the 
sovereign, 268, 269 

Warrants issued, exempting particular persons from all suits and pro- 
secutions, 269 

Partial suspension of the writ of habeas corpus, 269 

Remonstrance from the judges, respecting the violations of the law, 269 

Such remonstrance does not breathe that spirit of liberty, which it was 
the duty of the bench to have maintained, 269 

The subject cannot be detained in prison against the laws of the realm, 
269 

Persons detained in prison, and no cause assigned, 270 

Persons, when discharged lawfully in court, have been recommitted in 
secret places, 270 

Officers for executing the writs of the superior courts sent to prison, 270 

Extortions by pursuivants, 270 

The judges required to state when persons should be detained in, or 
delivered from prison, 270 

Unconstitutional declaration of the judges, 270, 271 

Punishment by the rack, 271 

Pecuniary Exactions, 271—273 

Pecuniary liabilities of Elizabeth, 271 

Dilapidation of the royal demesnes, 271 

Exaction of loans, 271 

A * loan” did not imply a voluntary and mutual transaction (Note 3), 
271 

Purveyance and pre-emption, new-year’s gifts, wardships, embargoes, 
and monopolies, 272 

Commons reprimanded by the queen for interfering in cases of purvey- 
ance, 272 

No article allowed to be imported or exported without license, 272 

Elizabeth followed the example of her predecessors, in committing 
depredations on the ecclesiastical revenues, 273 

Bishops and incumbents prohibited from alienating their revenues, 273 
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Mode in which Elizabeth pillaged the church, 273 

Impressment, 273 

Methods adopted, of employing the prerogative of impressment, 273 

Persons of education appointed to mean and incompatible offices, 273 

No persons allowed to enter or depart the kingdom without the permis- 
sion of the executive, 273 

Liberty of the Press, 273, 274 

Sale of books regulated by the government, 273 

Presses to be entered at Stationers’ Hall, 274 

Licensing of printers, 274 

Licensing of books, 274 

Stationers’ Company empowered to search houses, 274 

Decree of James IJ. respecting the importation of books, &c., 274 

Undue Influence exercised over the Boroughs, 274—281 

Borough institutions modelled for political objects, 275 

First case of bribery brought before the House (Note 1), 275 

New boroughs summoned to send members of parliament, 275 

Municipal and parliamentary franchises enjoyed by the same class of 
freemen, 275, 276 

Right to return members of parliament cannot be lost, 276 

Charges of burgesses avoided, 276 

Many places ceased to be boroughs, not keeping up the exercise of their 
exclusive jurisdiction, 276 

License from the king to be discharged from parliamentary attendance, 
276, 277 

Prerogative of the king to create boroughs, 277 

Creagion and restoration of boroughs, in 13 Elizabeth, 277 

Origin of ** select bodies”? in municipal corporations, 277, 278 

Origin of the usurpations and conflicting usages in boroughs, 278 

Anxiety of the crown to bring the commons under its command, 278 

Burgesses of Wells commanded, in 1570, to elect fit parliamentary 
representatives, 278 

In 1584, Sir Francis Walsingham had the nomination of the burgesses 
of Colchester, 278 

In 1584, Earl of Leicester requests the nomination of one of the members 


for Andover, 278 

Burgesses of Beeralston elected at the request of the chief lords of the 
borough, 279 

Unprecedented mode in which the burgesses of Carrickfergus were re- 
leased from selecting one of their representatives, 279 

Illegal privileges of non-residents, 279 

Electors and clected required to be resiants, 279 

Argument of Mr. Norton in urging the impolicy of electing only resiants 
as representatives, 280 

Case of Corporations, 280, 281 

Can only be regarded as a political job, 280 

Authority of the select bodics to make bye-laws recognised, 280 

Case of Corporations ought not to have been recognised by courts of 
law, 280, 281 

Origin of the illegal powers assumed by the *f common councils,” 281 

Privilege of Parliament, 281— 289 

Illustrations of the ** imprescriptible rights of the commons,” 281 

House of Commons apologize for advising a fast without the permission 
of the queen, 281 - 

Restrictions from discussing ecclesiastical causes, 282 

The commons ‘ not to speak every one what he listeth, or what cometh 
into his brain to utter,’”’ 282 

Custom for the speaker to read and expound all bills to the House, 282 

Committal of a member by the queen, for interfering in ecclesiastical 
affairs, 282, 283 

Members reprimanded, for interfering with the officers of the exchequer, 
283 : 
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Prohibition from reading a bill for Reformation of the Common 
Prayer, 283 


Discussions of the commons assume an appearance of liberty, 283, 284 

Ccmplaint of grievances prohibited, 284 

The audacious, arrogant, and presumptuous members reprimanded by 
the lord keeper, 284 

Wentworth committed, for upholding the privileges of the commons, 284 

Commons prevented from discussing ecclesiastical government, 285 

Questions of Wentworth as to the privileges of the House, 285 

Committal of Wentworth, 285 

Petition requesting the queen to entail the succession of the crown, 285 

Numerous commitments of members, 285, 286 

Important Privileges acquired by the Commons, 286—289 

Cases of Ferrers and Smalley, 286 

: Commitments for assaults on members, 286 

No subpoena for the attendance of a member in any court permitted, 286 

Members punished by imprisonment, fine, reprimand, and expulsion, 
286 

Commons vindicate themselves against contumacious expressions, 286 

Controverted elections originally decided in chancery, or by a jury, 287 

The commons maintain their privilege to judge of the validity of parlia- 
mentary returns, 287 

Member of the Convocation House, disqualified from being a member of 
the commons, 287 

The House supersede the authority of the chancellor, in cases respecting 
the validity of parliamentary returns, 287, 288 

ae the commons sustain their privilege of originating money bills, 

88 
Elizabeth’s notion of the duty and authority of parliament, 288, 289 


Prerogative of the crown, not to be abridged or examined in parlia- 
ment, 289 


? 
THE REFORMATION, 289—31} 

An infallible church is a haven from the seas of infidelity and doubt, 289 

The crown re-invested with jurisdiction in ecclesiastical and spiritual 
affairs (Stat. 1 Elizabeth, c. 1), 289 

Supremacy of the queen, 290 

Restrictions as to the definitions of heresies, 290 

None except ecclesiastical or civil officers bound to take the oath of 
supremacy, 290 

Act for Uniformity of Common Prayer and Church Service, 290, 291 

The government endeavour to unite the nation in one faith, 291 

‘© No adoration intended to any corporal presence of Christ’s natural 
flesh and blood,” omitted from the Rubric, 291 

Book of Ordination not in express terms named in the Act of Unifor- 
mity, 291 

Reformed clergy commanded to use the Common Prayer, 292 

Speaking in derogation of the Book of Common Prayer, 292 

Statute for Uniformity framed with great lenity, 292 

Penalties against those who maintained the authority of the Roman 
See, 292 

Persons maintaining the authority of the pope or Roman see subjected 
to the penalties of preemunire (Stat. 5 Elizabeth, c. 1), 292 

The Injunctions, 292—294 

Injunctions given by Edward V1. renewed with very little variation, 
292 

Marriage of the clergy allowed under certain restrictions, 292 


The clergy to use habits according to their degrees in the Universities 
293 


Parishioners to attend church service, 293 
Kneeling at prayers, 293 

Explanation of the oath of supremacy, 293 
Altars and communion tables, 293, 294 
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Thanksgivings for blessings to the church in the saints departed this 
life, 294 

Court of High Commission, 294—296 

Primitive reformers were far from adopting the principle of religious 
toleration, 294 

Ecclesiastical authority delegated by Henry VIII. to a vicegerent, 294 

Under Elizabeth it was executed by commissioners, 294 

Court of high commission calculated to indulge religious rancour and 
animosity, and accustom the people to political subjection, 294, 295 

Powers of the commissioners, 295 

Deprivations of the clergy, 295 

Religious persecution discountenanced by Burleigh, 295 . 

Elizabeth commands in ecclesiastical matters that no man should be 
suffered to decline from the letter of the law, 296 

Papists and puritans during their political existence have always been 
regardless of pure constitutional reform, 296 

The Thirty-nine Articles, 296—298 

Presented to the convocation by Archbishop Parker, 296 

Alterations made in the draft prepared by Parker, 296, 297 

In 1571, the convocation revised the articles of 1562, and made some 
alterations in them, 297 

Articles XIX., XX., XXXV., do not seem to be included in Stat. 
13 Elizabeth, ¢. 12, p. 297 

Subscription by the Upper House to the XX XIX. Articles, and their 
publication by Bishop Jewel, 297 

Disputes as to the authorized copy of the Articles settled by the canons 
of, 1604, p. 297 

Essential difference between the Forty-two Articles under Edward VI. 
and the Thirty-nine by Elizabeth, 297, 298 

Enumeration of the canonical and apocryphal books, 298 

Power of the church to decree rites and ceremonies, 298 

The article respecting the Lord’s Supper, 298 

Bull of Pope Pius V. releasing all subjects from their allegiance to 
Elizabeth, 298, 299 

This bull illustrates the principles of the Church of Rome, 299 

Statements of the Universities in 1788 and 1789 as to the “‘ non-depos- 
ing” power of the pope canvassed, 299 

Perjury and fraud justified by the Roman Catholic church, 299, 300 

Decree of III. Lateran Council, a.p. 1179, p. 300 

Extracts from Dens’ Theology as to “ official lies,’’ and “ extirpation of 
dissent”? (Notes 18, 19, 20), p. 300 

rene the queen a heretic made treason (Stat. 13 Elizabeth, c. 1), 
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Bringing bulls, &c. from Rome subjected the actors to the penalties of 
treason (Stat. 13 Elizabeth, c. 2), p. 301 

Gregory XIII. recognises the principle of the Bull of Pius V., 301 

irri desigris of the Roman Catholics (Stat. 23 Elizabeth, c. 1), 

01, 302 

Penalties for non-observance of Stat. 1 Elizabeth, c. 2, p. 302 

Jesuits defined, 302 

Restrictions on Jesuits, 302 

Expulsion of Jesuits from England, 302, 303 

Felony to receive or maintain a Jesuit, 303 

Object of the Statutes of Recusancy, 303, 304 

Obstinately refusing to attend the service of the church, or impugnin 
the ecclesiastical authority of the queen, (Stat. 35 Elizabeth, c. 1,) 304 

Popish recusants convict, (Stat. 35 Elizabeth, c. 2), 304 

Distinction between ‘‘ Protestant” and ‘‘ Popish’’ recusants, 304, 305 

Acts or circumstances which constituted a papist not clearly defined, 305 

Conduct of the Roman Catholics justified exemplary severity, 305 

Declaration of the sentence of Sixtus Quintus, 305, 306 

None to be monarchs of England but by leave of the pope, 306 
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“‘ Obscure people”? promoted instead of the ancient nobility, 306 

The subject absolved from allegiance to the crown, 306 | 

The Church of Rome is not the catholic or universal church (Note 24), 
306 

Standard and basis of the Church of England, 307 

Summary by Dr. Short of the religious beneficial effects of the Refor- 
mation, 307 

Good works only accepted as proofs of faith, 307 

a communion does not exist in the magic virtue of "priestly offices, 

07, 308 

Personal responsibility of the individual christian, 308 

The Bible not withheld from the hands of the people, 308 

All persons taught to examine for themselves, 308 : 

Diminution in the power of the church, considered as a body distinct 
from the laity, 308 

Property of the church greatly decreased, 308, 309 

The church intended to promote the cause of religion, not religion to 
advance the interests of the church, 309 

Identity of the English Catholic Church not destroyed under the Tudors, 
309—311 

Illustration of the mode in which the Reformation was effected, 309, 310 

That sect commonly called ‘* Roman Catholics,’’ are a mere body of dis- 
senters from the English Catholic church, 310 

The Church of Rome of the present day, cannot be identified with the 
Church of England previous to the Reformation, 310 

Severity exercised against the Roman Catholics on account of their 
treasonable efforts to subvert the English Catholic church, 311 

In Ireland the only representative, by episcopal succession, of the church 
which St. Patrick founded there, is the reformed Catholic church at 
this day established there (Note 28), 310 

For the first fifteen years of Elizabeth's reign, almost the entire body of 
them who adhered to the Roman doctrine conformed to our worship, 
aud communicated in vur churches (Note 29), 311 

The schism which intcrrupts the communion between the Churches of 
Rome and England, is wholly the work of the former, whose schis- 
matical conduct has even brought into question her claim to the 
appellation of Catholic church, 311 

STuartr, Housx or, 312—487 

Jamzs I., REIGN oF, 312—366 

Title of James I. to the Crown, 312—315 

Disputes under the Stuarts were for the establishment of a political con- 
stitution, 312 

Under the Tudors the laws had been superseded from religious dissen- 
sions, and for the depression of the nobility, 313 

To the democratic puritans the regeneration of British freedom may in 
some measure be ascribed, 313 

Puritanism defined (Note 1), 313 

Liberty prescrved by preserving the independency of parliament, 313 

Parliamentary recognition of the hereditary right of James to the 
crown, 314 


No authority for any person claiming an abstract hereditary right to the 
crown of England, 314 

Henry VII. had no hereditary right to the crown, 314 

Neither Henry VIII. nor Edward VI. laid such stress on hereditary 
right as was done by James I., 314, 315 


Power of parliament to limit or bind the descent and inheritance of the 
erown, 315 


House of Stuart not legitimate sovereigns, 315 
Title of the Stuarts concisely stated, 315 
Improper Influence exercised over the Borough Institutions, 316—320 


The number of persons who composed the Houses of Lords and Com- 
mons (Note 1), 316 
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Royal proclamation respecting the choice of knights and burgesses, 316 

Supposition that “ undertakers” had engaged to secure a court majo- 
rity, 316 

is Citizens ” and “ burgesses ° were the inhabitant householders, 317 

Cirencester case, 317 

Chippenham case, 317 

Charter of the crown cannot alter the elective franchise, 317, 318 

Winchelsea case, 318 

Bye-laws cannot alter the right of election, 318 

No prescriptive custom for returning members of parliament, 318 

Borough rights and corporate rights distinct, 318 

The crown cannot divest a person of a public right, 318 

Responsible resiancy gave a right to exercise the elective franchise, 318 

Legal decisions as to the qualifications of a burgesss, 319 

To be a “ citizen,”’ inhabitancy requisite, 319 

A “ citizen’? must pay “ scot” and “ lot,” 319 

Case of Sacheverel, 319 

Otes’ case, 319, 320 

A citizen must be an inhabitant householder, 320 

A colourable residence, not sufficient for citizenship, 320 

‘* Responsible resiancy ” confers at the present moment a constitutional 
right to the parliamentary and municipal franchises, 320 

Prerogative of the Crown, 321—325 

Principles of absolute monarchy disseminated, 321 

Tyrannical acts of the House of Tudor applied to ordinary government, 
321 

Clergy contend that spiritual and temporal jurisdiction is vested in the 
crown, 321 

J ee deny that anything but a statute can divert the course of justice, 
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Cowell’s Law Dictionary, 322 

Absolute power of the king, 322 

The king above parliament, 322 

A king in abstracto et in concreté, 322 

Folly of James upon the subject of prerogative, illustrated by a royal 
speech to parliament, 322 

Authority of the Sovereign to tssue Commissions and Proclamations, 323 

The king cannot by his proclamation create an offence, 323 

Right of the subject not to be governed, except by the common and 
statute law, 323, 324 

Protest of the commons against undefined principles of government, 324 

The issue of illegal commissions, 324 

General apprehensions respecting the increase of proclamations, 325 

Policy of issuing proclamations justified by James, 325 

Assumed distinctions between laws and proclamations, 325 

Taxes cannot be levied without consent of Parliament, 325—330 

Increased influence of the opposition in parliament, 325, 326 

Refusal of supplies, 326 

Grants for monopolies called in and annulled by James, 326 

Statute Confirmatio Chartarum, 326 

Grant of tonnage and poundage, 326 

Fixing of new rates upon merchandise, 326, 327 

The principles which induced the crown to increase the amount of 
pcundage, 327 

The information against Bates, 327 

Corrupt decisions of the judges, 327, 328 

Book of rates under the great seal, 328 

Freedom of speech clairaed by the commons, and that taxes cannot be 
levied without consent of parliament, 328, 329 

Protest against taxation by the crown, 329 

Bill taking away impositions, rejected by the lords, 329 

“* Loans ” refused to the crown, 329 
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Sale of honours, 330 ——— 
Privilege of Parliament, 330—353 
The commons, in 1614, alarmed on account of the rumour respecting 
‘¢ undertakers,’’ 330 

Ill temper of the commons, 330 

Committal of members, 330, 331 

Parliamentary Elective Franchise, 331 

The chancellor issues an election writ in compliance with the royal pro- 
clamation, 331 

Remonstrance by the commons, 331 

The king, as an absolute sovereign, commands the commons to have a 
conference with the judges, 331, 332 

Consequences of the power assumed by the chancellor, 332 

Parliamentary committee appointed to confer with the judges, 332 

** A Form of Apology and Satisfaction to be delivered to his Majesty,” 
332, 333 

Encroachments made on the privileges of the commons by Elizabeth, 
333 

Goodwin's election and Shirley’s arrest, 333 

The king not acknowledged as an absolute sovereign, 333, 334 

Privilege of members from arrest for debt, 334 

Case of Sir Thomas Shirley, 334 

Powers of Commitment by the House of Commons, 334—345 

House of Commons a court of judicature, having a power of judicature, 
334 

Powers of commitment by the commons, are those which belong to all 
courts of judicature, 334 

When the commons adjudge anything to be a contempt, their adjudica- 
tion is a conviction, 335 

Courts of common law, judges of privileges of parliament incidentally, 
335 

Powers of the commons to commit recognised by the legislature, 335, 336 

Recital of Stat. 1 James I. c. 13, p. 336 

Writ of execution may issue when privilege of parliament ceases, 336 

No person to be prosecuted for releasing one, having privilege of parlia- 
ment, 336 

Statute not to diminish any punishment to be hereafter inflicted by par- 
liament, 336, 337 

Parliamentary recognition of the right of the commons to inflict punish- 
ment, 337 

The commons possess the authority of summoning any commoner before 
them, 337 

Resolution of the commons to punish breaches of privilege by imprison- 
ment, 337 

Cases in which the commons have vindicated their rights of privilege, 
337, 338 

Mode cn which the commons have enforced their rights of privilege, 338 

Cases where the execution of the orders of the House has been 
obstructed, 338, 339 

Privileges of the commons undisputed, 339, 340 — 

Grounds upon which the ceurts of common law have refused their inter- 
position in cases of parliamentary privilege, 340 

Supposed ignorance of the common-law judges respecting the law of 
parliament (Queen v. Paty), 340 

Thorpe’s case, 31 & 32 Henry VI., 340 

Judges ought not to give any opinion of a matter of parliament, 340 

Illustration of the restricted powers of the common-law courts in ques- 
tions of privilege (Jay v. Topham), 341 . 

House of Commons is a court of superior authority to that of the King’s 
Bench, 341 

When the commons decree anything to be a contempt, the courts of 
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common law are bound to give credence to that determination (Queen 
vy. Paty), 341, 342 : 

Courts of common law cannot judge of privilege, because it is de- 
cided by the law of parliament, 342 ; 

Every supreme court possesses an absolute power of judging of its own 
contempts (Rea v. Murray), 342, 343 

Courts of law cannot judge of parliamentary contempt, even where the 
cause is stated, 343 ; 

No appeal from any supreme court in cases of contempt (Brass Crosby’s 
case), 343 

Powers of the commons to commit for contempt summed up by Lord 
Ellenborough, 343, 344 ; 

The subject has an inherent right of enjoying whatever liberties the 
laws have defined, and of resisting any restrictions which are not £0 
authorized, 344 _ 

The common and statute law have defined the place of jurisdiction, 
where any question affecting the property or liberty of the subject 1s 
to be determined, 344 ore, 

Anomaly in the constitution, that the commons should possess the privi- 
lege of contempt, 345 

Arbitrary process against the accused, in cases of privilege, 345 

Exemplifications of constitutional liberty, as administered by the com- 
mons, 345 

Undefined powers should never be entrusted to a popular assembly, 
because there is no individual responsibility, 345 

Patents of Monopoly, and Parliamentary Impeachment, 346 

Patents granted to Sir Giles Mompesson and Sir Francis Michel, 346 

Punishment of Michel, 346 

Commons decide they have no judicial powers in a case of general griev- 
ance, 346, 347 

Punishment of Mompesson, 347 

Michel, Bennet, Field, and Bacon, impeached, 347 

First case of impeachment by the commons, 347 

Case of Floyd. Mischiets from the uncontrollable privileges of parlia- 
ment, 347, 348 

Judicial powers of parliament belong to the lords, 348 

Sentence upon Floyd, for uttering a few contemptible expressions, 348 

Commons’ right to impeach the ministers of the crown, recognised, 349 

Monopolies condemned as contrary to law (Stat. 21 James I. c. 3), 349 

The Commons claim a right to interfere in Matters of Government, 349 

Original right of the House of Commons to examine secrets of state, 
denied, 349, 350 

Defence of the Palatinate, 350 

War against Spain, 350 

Commons rebuked by the king, 350 

James claims a right to punish any misdemeanor in parliament, 350, 
351 

Commons re-insist upon a constitutional right to investigate all state 
affairs, 351 

Answer of the king, in which parliamentary privilege is treated as pre- 
carious, 351] 

edie of the commons against the assumed rights of the crown, 
351, 352 

The liberties and jurisdictions of parliament, are the ancient inheritance 
of tke subjects of England, 352 

Protestation of the commons torn from their journals, and punishment 
of the members, 352 

Progress of liberty, and rising importance of the commons, 352, 353 

The king solicits the advice of parliament respecting his son’s marriage, 
353 

Supplies voted, but given to a committee of the house, 353 

Matters of state referred to the commons, 353 
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THE REFORMATION, 353—366 : 
Policy of Elizabeth towards Roman Catholics and Puritans, was, that 
conscience is not to be restrained, but won by truth and time, 353 
Disappointment of the Roman Catholics as to the conduct of James I., 
353, 354 
Jesuits, priests, and other scminarists ordered to quit the kingdom, 354 
All laws against Jesuits, &c., to be carried into execution (Stat. 1 James 
I. c. 4), 354 
Origin of the Puritans, 354—362 
Emigration of the Anglican clergy to Germany and Switzerland, 355 
Dissentions among the exiles, 355 
Insuperable difficulties against reconciling the “conformists” and ‘non- 
conformists,’’ 355 
Disputed points between the Anglican church and the Puritans, 355 
Privilege of removing church corruptions vested in the crown, objected 
to by the Puritans, 355 
The rule of church discipline, as derived from Scripture and decisions 
of the primitive fathers, objected to by the Puritans, 356 
Church of Rome a true church, though corrupt, not admitted by the 
Puritans, 356 
Perfect form of ceclesiastical government, as established during the first 
four or five centuries, opposed by the Puritans, 356, 357 
Interference of the civil magistrate, repudiated by the dissenters, in 
those things which are neither commanded nor forbidden by Scrip- 
ture, 357 
Elizabeth perceived that the principles of the Puritans were hostile to 
monarchy, 397, 358 
The separation of the Puritans from the Anglican church commenced 
with the Act of Uniformity, 358 
The reason and moderation with which the English Catholic church 
released herself from the shackles of Romish superstition, 358 
Presbyterians, Independents, and Baptists defined (Note 5), 358 
Abhorrence of Puritans from the conjuring garments of popery, 309 
As the Puritans increased in numbers, so did their principles approxi- 
mate the nearer to treason and folly, 359 
Policy of Calvin, 359 
Calvinistic discipline most morose and inquisitorial, 359, 360 
Discipline of Calvin proposed, which, if once planted, there were to be 
neither beggars nor vagabonds in the land, 360 
Separation of the Puritans from the members of the English Catholic 
church, 360, 361 
Illustrations of charity by the ‘‘ puritanical elect,” 361 
Progress of Puritanical treason, under the semblance of religion, 361, 362 
The Puritans, presuming that heaven was theirs by sure inheritance, 
conceive the carth to be theirs by the same title, $62 
Puritans, like all factious minorities, make amends by activity for their 
want of numbers, 362 
Conference at Hampton Court, 362 
New Code of Canons, which form the basis of the ecclesiastical law, 362, 
363 
Canons of 1604 not binding on the laity, 363 
Canons under Stat. 25 Henry VIII. c. 19, are a part of the law of the 
land, 363 
A review of the canons obviously requisite, 363 
Alterations in the Liturgy, &c., 363 
Foundation of schools, 364 
Marriage of the clergy permitted (Stat. 1 James I. c. 25), 364 
Ecclesiastical revenues secured by Stat. 1 James I. c. 3, p. 364 
Various Versions of the Bible, 364 
Publication of an authorized translation of the Bible, 365 
Dates of the various translations of the Bible (Note 27), 365 
The best translation of the original Hebrew and Greek Scriptures, 365 
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Discordant copies of the Latin Vulgate, 365, 366 

The English Catholic church the only firm basis of our monarchical 
government, 366 

CuHaries I,—vide Dz Loum 

Rien oF, 366—413 

Characters of the king and commons, 316 

The king’s manners not good; he spoke and behaved to ladies with inde- 
cency in public, (Note 2,) 367 

Nation divided into two parties, of courtiers and oppositionists, 366 

Character of Charles I., 367, 378, 403 

Unconstitutional proceedings of the commons, 367 

He who makes the most extensive professions, is falsely conceived by 
the unrefiecting portion of mankind to be their best friend, (Note 4), 
367, 807, 808 

Constitution destroyed by a faction, who despised equity, law, and 
justice, 367 

Opinion of Mrs. Hutchinson respecting the state of parties, in 1647, 
(Note 3,) 367 

Proceedings of the First Parliament, 368, 369 

Bad feeling of the commons towards the king, 368 

Issue of privy seals, 369 

The Parliament of 1626, pp. 369—372 | 

Members of the opposition nominated as sheriffs, 369 

Policy of the preceding parliament pursued, 369 

Impeachment of Buckingham, 369, 370 

Insults offered to the commons by the king, 370 

Imprisonment of members, 370 

Resolutions of the lords on their personal freedom from imprisonment, 
370, 371 

The commons threatened by the king, that he should be obliged to try 
“new councils,” 371, 372 

Measures of the court justificd parliamentary opposition, 372 

Tyrannical conduct of the commons, 372 

Impolicy of dissolving parliament, 372 

Illegal Taxation, 373—375 

Despotic policy of the king, 373 

Composition with the Roman Catholics, 373 

Exaction of loans and benevolences, 373 

* Act of Council’’ ordering a general loan, 373 

Injunctions issued to the commissioners, 373, 374 

Doctrine of passive obedience, 374 

National reluctance from arbitrary taxation, 374 

Suspension of the writ of habeas corpus, 374 

The judicial bench tampered with by the executive, 374, 375 

Parliament of 1628, pp. 375—379 

The court in a minority, 375 

Indiscreet language of the king to the commons, 375 

The commons bound to watch the measures of the executive, 376 

Acts of power may casually be exercised, and yet liberty exist, 376 

Complaint of grievances, 376, 377 

Petition of Right (Stat. 3 Charles I. c. 1), 377, 524 

Hypocritical and despotic character of Charles illustrated, 377, 378 

Reliance could not be placed on the honour of the king, 378 

Remonstrance of the commons, as to the violations of the constitution, 
378 

Prerogative of parliament, 379 

The Parliament of 162°, p. 379 

Officers of the customs, &c., summoned before the house, 379 

Levies of tonnage and poundage declared by the commons to be ille al, 379 

Declaration of the King to govern without Parliaments, and other Un- 
constitutional Proceedings, 380—382 

Determination of Charles to govern the country without parliaments, 380 
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Committal of the members of the opposition, 380 

Despotic measures of the king, and perversion of justice, 380, 381 

Unconstitutional taxation, 381 

Composition with recusants, 381, 382 

Grant of monopolies, 382 

Proclamations interfering with the rights of persons and property, 382 

Court of Star Chamber, 382—385 

No person should be deprived of his honour or property, until after an 
impartial investigation, 382, 383 

Court of Star Chamber encroaches on the jurisdiction of the other 
courts, 383 

Tts mode of process, 383 

Criminal jurisdiction exercised with severity and iniquity, 383, 384 

Case of Prynne, 384 

Case of Leighton, 384 

Fines imposed by the Star Chamber, 384 

Cases of the Bishop of Lincoln and Osbaldiston, 384, 385 

City of London fined 70,000/., the king having solicited the judges to 
give an award in his favour, 385 

Illegal Taxation—Case of Hampden, 385-—388 

Payment of ship-money enforced by distress, 385 

Extra-judicial opinion of the judges on the absolute nature of the pre- 
rogative, 385, 386 

Tllegal taxation resisted by Chambers, 386 

Question for judicial determination in the case of Hampden, 386 

Reliance placed on the intrinsic authority of the crown, 386, 387 

Judgments of Mr. Justice Vernon and Chief Justice Finch, 387 

Reasons of state supported as elements of law, by the judicial bench, 387 

National indignation excited at the conduct of the judges, 388 

Invasions on liberty had become as avowed as they were profligate, 388 

The First Parliament in 1640, pp. 388—390 

Causes which induced the summons of a parliament, 388 

Redress of national gricvances, 388 

Innovations in religion, 388, 389 

Invasions of private property, 389 

Breaches of the privilege of parliament, 389 

The crown offers to abolish ship-money, 389 

Members of the commons committed, 389 

Charles issues an explanatory declaration of his conduct, 389, 390 

ACTS OF CONVOCATION, 390 

Enactment of canons, 390 

No person who had conscientiously entered into the ministry could 
object to the et cetera oath, 390 

Members of the convocation insulted, 390 

Invasion by the Scots, and the Council at York, 391 

Illegal expedients for pecuniary resources, 391 

The king advised to summon a parliament, 391 

The Long Parliament, 391—413 

Existence of grievances which needed redress, 391, 392 

Republics have ever been raised on the ruins of monarchy, under pro- 
fessions of extreme loyalty, 392 

Character of the commons, as described by Mr. Denzil Hollis, 392 

The best principles for the destruction of monarchy, 392 

Impeachment of Strafford, 392, 393 

Triennial Bill (Stat. 16 Charles I. ec. 1), 393 

Beneficial laws and redress of grievances, 393, 394 

Declaration relative to impressment, 394 

Improper interference of the king in parliamentary debates, 394 

Punishment of judicial and ministerial officers, 394 

Ecclesiastical canons to be confirmed by parliament, 394 

The commons rendered incapable of dissolution, unless with their own 
consent, 395 
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— Insinecrity of the crown, 395 
Modes in which factions minorities attain their objects, 395, 396 
RELIGIOUS CANT OF THE COMMONS, 396, 524 
Treatment of the cpiscopal clergy, 396 
Court of ecclesiastical inquisition, 396, 397 
The Sabbatarian controversy, 397 
Designations of *‘ Sabbath,” “ Sunday,” and “ Lord’s Day,” 397 
Commencement and duration of Sunday, 397 
Observance of Sunday, 397 
Amusements reprobated, 397 
Recreations permitted and exercised, 397 
Intolerance of religious sectaries, 397, 398 
The Book of Sports, 398 
Schisms among the clergy, 398 
Principles of the Anglican church, relative to the institution of Sun- 
day, 398 
Persecution of the Roman Catholics, 398 
Popular efforts to arrive at the highest pitch of saintship and perfection, 
399 
“ Independents” reject all eeccsiastical establishments, 899 
* Presbyterians” reject the authority of prelates, 399 
Doctrines of the dissenters arrive at the height of extravagance and 
fanaticism, 400 
Dissenters coincided in the persecution of papacy, 400 
Political systems of dissenters kept pace with their religious systems, 400 
Impeachment of Strafford, 400, 401 
Disgraccful examination of privy councillors, 401 
Bill of attainder against Strafford, 401 
Argument of the solicitor-gencral in support of Strafford’s attainder, 401 
Intimidation of the lords, 401, 402 
A faction is contemptible when opposed with vigour, but becomes for 
midable if not fearlessly resisted, 402 
Intimidation of the king by the commons, 402, 403 
Execution of Strafford, 403 
Illustration of the selfish character of Charics I., 403 
Aticmpts by the commons to assume the executive powcr, 403, 525 
Offensive and defensive preparations by the commons, 403 
The remonstrance intitled an “ Appeal to the People,” 403, 404 
Persecution of the bishops, 404 
Anxiety of the commons to destroy the House of Lords, 404 
Exemplifications of ‘ Privilege of Parliament,” as entertained by the 
commons, 404, 405 
Seditious Petitions to Parliament, 405 
From the city apprentices, porters, and beggars, 405 
Pitiable situation of several thousands of females, 405 
Modes in which Pym acquired his political power, 405, 406 
Petitions favourable to church aud monarchy rejected, 406 
Reports of insurrections, invasions, and conspiracies, 406 
The rank and intclligence of the country intimidated, 406, 407 
IMPEACHMENT OF THE BISHOPS, 407 
The bishops would not condeseend to blow the trumpet of rebellion, 407 
Indulgence for tender consciences, 407 : 
Heresies punishable with death, 407 
Improper treatment of the Anglican clergy, 407 
- gre ” which arose from the abolition of episcopal jurisdiction, 
3 
No sentiment, save taat of the “‘ meanest of the mean,” ever found 
refuge in the breasts of puritanical minsters, 408 
Puritanical Christian charity, 409 
Under the Puritans, controversy and intrigue usurped the place of pure 
religion, 409 
Treasonable Acts of the Commons, 410, 525 
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Possession of the sword sought after by the commons, 410 

Persecution of the king, 410 

Command of the army assumed by the commons, 410 

Propositions tendered to the king at York, 410, 411 

The crown bound to assent to all bills offered by parliament, 411 

Charles I., from having no party in the nation, by his concessions to 
parliament, acquired a powerful party, 411 

Motives by which the royalists were actuated, 411 

Declaration of the king to the peers in 1642, p. 412 

The rank, intelligence, and property of the country, rallied round the 
crown, 412 

Non-attendance of the members of the Houses of Lords and Commons, 
412 

Illustrations of civil liberty, when administered by the “ devoted friends 
of the people,” 413 

Cures IT.—vide Dz Lotme 

RuiGn or, 413—459, 525—527 

Misfortunes of Anarchy, 413 

Whoever has power, abuses it, 413 

Popular leaders actuated by ambition, 413 

The people are always the sufferers by revolutions in government, 
(Notes 2, 3, 4,) 414, 415 

Republican liberty associated with uncompromising tyranny, (Note 5,) 
415 

Sale of British citizens for slavery, (Notes 6, 8, 9, 10,) 416 

Restoration of monarchy hailed as a national blessing, 417, 525, 526 

Lenient Proceedings at the Restoration, 418 

Distinction between moral and party justice, 418 

Doctrine of hereditary right, 418, 419 

Act of Indemnity, 419 

Termination of existing controversies, 418, 419 

Parliament influenced by considerations of friendship or revenge, 419 

Provisions in the statute of attainder, (Note 7,) 420 

Execution of the regicides, 420 

Administration of Justice not essentially changed under the rebels, 420 

Grant of Royal Revenues, 420 

Committee appointed to settle a revenue for the crown, 420 

Revenues of Charles I. & II., 421 

Partial rclicf from feudal tenures, 421, 526 

Parliamentary revenuc conferred on the crown, 421 

Stat. 12 Charles TI. c. 24, did not extend to inferior tenures, 421 

Politicians seldom actuated but by selfish ambition, 421 

One moiety of the excise voted to the king in perpetuity, as a commuta- 
tion for the feudal tenures, 422 

Disbanding the Army, 422 

Declaration from Breda, 422 

Origin of the regular standing army, 422 

Titles to Property, 423 

Declaration from Breda, 423 

Unfortunate situation of the royalists in respect of their properties, 423 

Disputes respecting crown lands, &c., 423 

The Parliament of 1661, p. 423 | 

Dissolution of the convention parliament, 423, 424 

Impolitic measures of parliament, 424 

The negative voicc, and the command of the army, inherent rights in 
the crown, 424 

Severe restrictions on the press, 424 

Restoration of the bishops, 424, 425 

Punishment of the Regicides, 425 

a Sear who had surrendered themselves under the royal proclama- 
tion, 425 

Duty of allegiance to the existing government, 425 
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Execution of Vanc, and punishment of Lambert, 426 

Justification by Vane of his conduct, 426 

Charles II, declared by the judges to have been a king de facio from 
the death of his father, 426 

Punishment of death executed upon Vane, 427 

Imprisonment of Lambert, 427 

Law, justice, or sense of honour, are practically held by popular assei- 
blies in utter scorn, 427 

The Corporation Act, 427 

Enactments contained in Stat. 13 Charles IT. c. 1., Sess. 2, p. 427 

Objects of the Corporation Act, 427 

Alterations effected in the municipal institutions, 427 

The Triennial Act, 428, 526 

Unconstitutional address of the king to parliament, in 1664, p. 428 

Repeal of the Triennial Act, 428 


REFORMATION, ECCLESIASTICAL 


Religious Dissensions, 429 

Christianity defined, 429 

Evil effects of bigotry when associated with politics, 429 

Last exhortation of Charles I. to his son, respecting the English Catholic 
church, 429 

The Anglican church is between superstitious tyranny, and the mean- 
ness of fantastic anarchy, 429 

The nation divided into three religious parties, 430 

Liberty of conscience promised by Charles II. from Breda, 430 

Restoration of rights to the ministers of the Anglican church, 430 

Proposals of the Protestant Dissenters, urging a general religious union, 
431 

Four preliminary requests, 431 

Archbishop Usher’s system of episcopal government, to be the ground- 
work of accommodation, 431 

Parochial synod, 431 

National synod, 432 

Abolition of religious eeremonies, 432 

General settlement of religious concerns, 432 

Answer of the Anglican bishops, 432 

Declaration of indulgence, 432, 433 

Dissatisfaction of the Presbyterians, 433 

Religious assembly at the Savoy, 433 

The convocation of 1661, pp. 433, 434 

Original powers and duties of the convocation, 434 

Alterations made in the Common Prayer, 434 

Authorized version of the Bible adopted, 434 

Morning prayer, 434 

Occasional prayers, 434 

New collects, and ‘‘ church’? substituted for “‘ congregation,’ 435 

Exhortations in the communion service, 435 

Baptism, and prayers to be used at sea, 435 

Visitation of the sick, 435 

Churching of women, 435 

Forms of prayer ordered by proclamation, 435 

No national church can exist unless its ministers be zealous advocates 
of the details of its services, 436 

Act cf Uniformity, (13 & 14 Charles IJ. c. 4,) 436 

Objections to the declaration in the Act of Uniformity, 436 

Dissenters cannot be recovered or reconciled by partial concessions, 437 

Charles II. desirous of removing Roman Catholic disabilities, 437 

Fines and forfeitures for recusancy sought to be released, 437, 438 

Presbyterians, Independents, and Roman Catholics persecute the king 
for religious toleration, 438 

Dispensation from the statutes of non-conformity to the Anglican 
church, 438 
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INTRODUCTION—continued. 


The lords and commons justly suspect the king of treachery to the 
English Catholic church, 438, 439 

Roman Catholic priests ordered to quit the kingdom, 439 

Conventicle Act, tor the purpose of suppressing seditious conventicles 
(Stat. 16 Charles IT. ce. 4), 439, 440 

The Five Mile Act (Stat. 17 Charles IJ, c. 2), 440 

Impolicy of the statute, 440 

Banishment of Clarendon, 440, 441 

An address voted that the laws against non-conformists and papists 
should be put in execution, 441 

The Conventicle Act (22 Charles II. c. 1), 441 

Improper punishment of the non-conformists, 441 

Suspension of penal laws in matters ecclesiastical, 441, 442 

Dispensing powers of the king questioned by parliament, 442 

Answer of the king, 442, 444 

The commons vote the answer insufficient, 443 

Test Act (Stat. 25 Charles Il. c. 2), 443 

Officers of the army required to take the oaths of allegiance and supre- 
macy, 443, 444 

Resolutions of the commons, that no person shall be capable for military 
or civil offices without taking the oaths of allegiance and supremacy, 
444 

Effects of the Test Act, 444 

Retirement of the duke of York from public affairs, 444 

Popish plot, 445 

Roman Catholic peers made to retire from parliament (Stat. 30 Charles 
IT. Stat. 2), 445 

Bill of exclusion against the duke of York rejected by the lords, 445 

The constitution is a conditional contract between the prince and the 
people, 446 

Original Jurisdiction in Civil Causes claimed by the House of Lords, 446 

Case of Skinner, 446 

The lords have exercised an original jurisdiction in civil causes and 
criminal offences, 447 

Case of Shirley, 447 

Privilege of the commons as to the selection of their speaker, 447, 448 

Impeachment of Danby, 448 

Articles of impeachment, 448 

Charges against Danby not comprehended in Stat. 25 Edward III, c. 2, 
p- 448 

It is doubtful whether charges not essentially high treason, can be made 
so by the adaptation of language, 449 

The king’s right to pardon in cases of impeachment, 449 

The commons command that no commoners shall maintain the validity 
of the pardon pleaded by Danby, 449 

The commons deny the right of the bishops to vote, 449 

Parliamentary privileges of the bishops, 450 

The crown, in cases of parliamentary impeachment, has a right to grant 
a pardon after sentence, 450 

Privilege of the commons to impeach, before the House of Lords, any 
pecr or commoner, 451 

Penalties against a peer answering any accusation before the commons, 
in person, or by counsel, or by letter, 451 

Appropriation of Supplies, 451 ; 

The commons claim a right of investigating the mode in which public 
moneys have been expended, 451 

Election Writs to be issued by the Speaker during a Prorogation, 452 

Administration of Justice, 452 

Corruption of the judicial bench and the ministers of justice, 402 

Grand jury of Somerset summoned before the Court of King’s Bench, 
for finding a bill against the orders of the judges of agsize, 452, 453 

Illegal taxation not adopted by Charles II., 453 
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INTRODUCTION—continued, 


Attempts to restrain the freedom of the press, 453 

General warrants issued to seize seditious libels, and apprehend their 
authors, 453 

Habeas Corpus Act, 454, 455 

Judges assumed discretionary power in granting the writs of habeas 
corpus, 454 

The judges bound to reccive bail in all bailable offences, 454 

Production of prisoners by the gaoler, 454 

Penalties against a gaoler refusing a prisoner a copy of the warrant of 
commitment, 454 : 

Practice of sending persons out of the country before their trial, abo- 
lished, 455 

Authority of the judges under Stat. 31 Charles II. ¢. 2, extended by 56 
George III. c. 100, p. 455 

The arbitrary diserction of any man, is the law of tyrants, 455 

Quo Warranto Informations, 455 

Every exertion made to acquire an uncontrolled influence over corporate 
cities, 455 

Creation of “ sclect bodies,” 455, 456 

Corporation Act of 1661 productive of mischief, 456 

Alterations in municipal records in order to veil the illegal origin of 
‘* non-residents,” 456 

Charter to Liverpool in 1677, p. 456 

Origin of the doctrine, that municipal charters may be granted and 
annulled as pleased the crown, 456 

Modes in which surrenders of municipal charters were obtained, 457 

Garbling of corporations for parliamentary elections, 457 

A. corporation having 600/, per annum advised by Jefferics to surrender, 
457 

Surrenders from thirtecn boroughs procured by the carl of Bath, 457, 
458 

National privileges in a state of insecurity, 458 

Attempts to create an Absolute Monarchy, 458 

The plan of influencing the commons by bribes, reduced to a regular 
system, 458 

Such practice was continued during the reign of William ITT., 458 

Doctrine of passive obedience gencrally received, 459 

Reign of Charles II. was the transitional state of the English constitu- 
tion, 459 

Jamzs II., ReiGn or, 459—470 

Duplicity of James II., 459 

Declaration of James in 1678, saturated with falsehood, 459, 460 

Illegal exaction of the excise and customs, 460 

The judges commanded to discourage prosecutions on matters of religion, 
460 

Proclamation issucd, discharging all persons who were confined for 
refusing the oatlis of allegiance and supremacy, 460 

The Parliament of 1685, and its character, 460, 461 

Boroughs in slavish dependance on the crown, 460 

Interference with the parliamentary clective franchise, 461 

The king’s threat to assume arbitrary powers, 461 

The sycophantic spirit of the parliament, 462 

Power is to be watched in its first encroachments, and nothing is gained 
by timidity and submission, 462 

Parliament summoned, to acquire its consent to the establishment of a 
standing army—the employment of Roman Catholic officers—and a 
repeal of the Habeas Corpus Act, 462 

A supply required to support a standing army, 462 

Parliament request the discharge of Roman Catholic officers, but which 
is refused by the crown, 463 

Opposition by the lords to the tyranny of the crown, 463 

Prerogative of Dispensation, 463 
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INTRODUCTION—continued. 

Tampering with the judges, 464 

Dispensing power of the crown defined, 464 

The Anglican clergy silenced, for having declaimed against the errors 
of Rome, 464, 465 

Disobedience to the royal mandate by the bishop of London, 465 

THE ECCLESIASTICAL COMMISSION, 465 

Ecclesiastical authority possessed by Elizabeth, 465 

Stat. 16 Charles I. c. 11, p. 465 

Stat. 13 Charles II. c. 12, p. 465 

Appointment of ecclesiastical commissioners by James II., 465 

Citation of the bishop of London, to answer for his contempt in not 
suspending Dr. Sharpe, 466 

Unconstitutional Lxercise of the Prerogative, 466 

Encampment of an army on Hounslow Heath, 466 

Suspension of the penal statutes, in favour of the Catholics, 466 

Reasons which influenced James II. to attack the universities, 466, 467 

Board of regulators established, for the pretended reformation of cor- 
porate abuse, 467 

Declaration of indulgence in 1688, p. 467 

The bishops, universities, and trial by jury, preserved the constitution, 
467, 468 

The Expulsion of James justified, 468 

The people have an inherent right forcibly to resist the illegal encroach- 
ments of the crown, 468 

The king and people derive their privileges from the same source, 468, 
469 

Tenets of the Roman Catholic church inconsistent with the British con- 
stitution, 460 

Canons of the Romish church suppress the profession of every religion 
but their own, 469 

Equal favour and protection to all religions, is inconsistent with the 
Roman Catholic doctrines, 469, 470 

Attachment of the House of Brunswick to constitutional liberty, 470 

Witriam IIL, Rein or, 470—487 

The Executive power intrusted to the Prince of Orange, 470 

First proclamation of William III., 470 

The convention parliament, 471 

The throne declared to be “‘ vacant,” 471 

Scttlement of the crown, 471 

Principles under which William III. ascended the throne, 471 

Declaration of Rights, 472 

Suspension of laws, 472 

Royal dispensation, 472 

Court of High Commission, 472 

Imposition of taxes, 472 

Right to petition the king, 472 

Keeping a standing army without consent of parliament, 472 

Election of members of parliament, 472 

Freedom of speech, 472 

Excessive punishments, 472 

Impanelling of jurors, 472 

Forfeitures before conviction, illegal, 473 

Frequency of parliaments, 473 

Bill of Rights, 473 

Subject absolved from his allegiance to a Roman Catholic sovereign, 473 

Dispensation by ‘‘non-obstante,”’ illegal, 473 

Acts of Settlement, 473 

The people’s choice, the primary foundation of magistracy, 473 

Omissions in the Bill of Rights rectified, 473 

The king must conform to the established religion, 474 

The nation not obliged to go to war for dominions which do not belong 
to the crown, 474 
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INTRODUCTION —continued. 


No sovereign of England to quit his dominions without consent of 
parliament (sed vide Stat. 1 George I. c. 51), 474 

Duties of the privy council, 474 

Qualifications for a privy councillor, 474 

Holding an office of profit, a disqualification from being a member of 
the commons, 474 

Judges’ commissions to be made ‘‘ quamdiu se bene gesserint,’”’ 474 

Royal pardon not to be pleaded to impeachments, 475 

Origin of the first three and fifth articles of the Act of Settlement, 475 

Origin of the fourth article, 475 

Distinction of the cabinet from the privy council, 475 

No bill of impeachment can be formed against a ‘ cabinet councillor,” 
475, 476 

The sixth article originated from the continued corruption of parliament, 
476 

Exclusion from the commons in conscyuencc of employment, 476, 477 

Men being naturally prone to corruption, the policy of such enactments 
justified, 477 

Independence of the judges secured by the Act of Settlement, 477 

Attainder of the ‘‘ Pretender,” 477, 478 

Oath of abjuration, 478 


THE NON-JURORS (vide ctiam Note 12), 478 


Numerous members of the clergy deposed, for refusing to transfer their 
allegiance from James II. 478 

The deposed prelates considered as the lawful bishops of their respective 
secs, 478 

The authority by which every bishop or priest acts, is one which is 
derived, by succession, from the apostles, 478 

The Church of England an authorized and paid establishment, 479 

Municipal Institutions, 479 

Letters issued by the convention parliament, 479 

Confirmation of municipal abuse, 479 

Protection of select bodies, 479, 480 

The friends of pure constitutional liberty have never becn in office, 480 

William III. granted the smallest number of charters of any of his 
predecessors, 480 

Case of “ Poole,” and its evil effects, 480, 481] 

System of political depravity, (Note 16) 481 

Case of Dunwich, 681 

The question for the decision of the committce, 481 

Origin of conflicting corporate rights, 482 

Municipal abuse, occasioned by committees of the House of Commons, 
482 

The nearer we approach to individual responsibility, the nearer will be 
its approach to perfection, 482 

Exemplified by the administration of justice in the superior courts of 
common law, and the injustice administered by committees of the 
House of Commons, 482, 483 

Act of Toleration, 483 

Necessity for the enactment of severe laws, where the opposition is 
formidable, 483 

Principles embodied in the test laws, 483 

Provisions in the Act of Toleration, 483 

Stat. 11 & 12 William IIJ. c. 2, was enacted for the purpose of ex- 
pelling Roman Catholic proprietors of land, by rendering it necessary 
for them to sell their estates, 484 

The object of this statute defeated, 484 ; 

Setilement of the Revenue, 485 

Appropriation of supplics, the best corrective of abuse, 485 

Domestic expenses of the king determined by a fixed annual sum, 485 

Restrictions on the lords of the treasury, 485 
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INTRODUCTION—continued. 
Ministers responsible to parliament for the due application of a vote of 
credit, 483 
Settlement of the civil list, 485 (Note 3, 486),595—599 
Triennial Bill, 486 
Annual assembly of parliament rendcred requisite, 486 
Securities against military power, 486, 487 


reer keep forces in time of peace, without consent of parliament, 
4 
> 


The Basis of the English Constitution, 487 
Principles embodied in the “ Acts of Settlement” and “ Bill of Rights” 
are the foundations of English prosperity and liberty, 487 


IRELAND, Acts of Union between, and England, 562—565 

Four lords spiritual by rotation, twenty-cight peers, and one hundred 
commoners, to have parliamentary rights, 562 

Irish peers not disqualified from being members of the commons, 563 

The crown restricted in the creation of pecrs for, 563 

Privileges, rank, and precedency of peers of, 563 

Mode in which the [Irish representatives were to be summoned, 564 

Effect of the Acts of Union, 564 

Distinction between the terms of the two Unions, respecting the peers, 
565 

Relative situations of the peers of Scotland and Ireland to those of 
England, 565 

Parliamentary rights of, under Stat. 2 & 3 William IV. ¢. 88, p. 538 

Holders of certain offices in, disqualified from parliament, 621—629 


JAMES I., Reign or—vide INrropucTion (Index), pp. exLiii.—ex viii, 
JAMES II., Reign or—vide Inrropuction (Jndew), pp. cLiv.—cLv. 
JEFFERIES, CHIEF JUSTICE, disgraceful conduct of, 456, 457 


JESUITS—vide Rerormarion—temp. JAMES J, and Cuar.es I, 
Character of, defined, 302 


JOHN, Reicn or—vide Intropucrion (Index), pp. cxvill.—cxx. 


JOINT OCCUPIERS, in boroughs, can vote for parliamentary represen- 
tatives, 544, 545 

JOINT TENANTS of freehold, can exercise the parliamentary elective fran- 
chise, 543 


JUDICIAL POWER—vide Equiry—Procsss (Civit)—Triau sy Jury 

In regard to criminal matters, the necessary cautions in establishing 
such a power, 765—774 

Should not be trusted, especially in a free state, to any too powerful 
persons or bodies, 770 

Allusions to the French courts of law, (Note *) 771 

May be said, in England, to be in the hands of nobody, 785 

And that the censorial power is vested in the people, (Note *) 959 


JUDGES, of Court of Star Chamber, 151, 155, 264, 383 

Of Elizabeth, remonstrate against illegal imprisonments, 269—27] 

Unconstitutional declaration of the, respecting the powers of the execu- 
tive in cases of imprisonment, 270 

Privately conferred with, to secure their judgments for the crown, 281, 
385, 386 

Corrupt decision of, in the case of Bates, 327 

Answers of, on the Petition of Right, 377 

Instances of their independence, 321, 323 

Opirions of, on the absolute nature of the royal prerogative, relative to 
ship-money, 385, 386 

Judgment of, in re Hampden, 387 

National indignation at the conduct of, 388 

Charles II. declared by, to have been a king de facto, from the death 
of his father, 426 
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JUDGES—continued. 

Corruption of, during the reigns of Charles II. and James II., 452, 
453, 456, 457 

Devise various means for improperly influencing juries, 452, 453 

During the arbitrary periods of our history, liable to be capriciously 
deprived of their seats, (Note 2) 592 

Independence of, owing to the Act of Settlement, 591, 592 

Opinion of, respecting the powers of commitment possessed by the 
crown, 330—345 

Office of, in criminal causes, is only to direct the jury, and afterward to 
pronounce the law, 779 

Cannot alter mode of punishment, 781, 782 

Instances of judges impeached, 123, 164, 159—170, 347, 387, 388, 394, 
420, 916, 918, 925, 926 

Disqualified from parliament, 621 


JUNIUS’S LETTERS cited, 779 


J URIES—vide TriaL sy Jury 
Influenced by the crown, under Elizabeth, and fined for verdicts, (in 
note), 258 
Commenccd to be an effective tribunal during the reigns of Edward VI. 
and Mary, 258 
Improper influence exercised over, by the judicial bench, temp. Charles 
IL, 452, 453 
JURY, GRAND AND PETIT—vide Tria sy Jury 


JUSTICE—vide Criminat Law—Equiry—Haseas Corpus—Process (Civiz) 
Impartiality with which it is administered in England, 916—919, 926 


JUSTICE OF THE PEACE—vide MacistratTs 

JUSTICES, LORDS, can be clected members of parliament, 624 
KEELING, CHIEF JUSTICE, improper conduct of, towards juries, 452 
KIDNAPPING children, punishment for, 1078 

KING—vide PREROGATIVE 


KNIGHT’S SERVICE, tenure by, 23 
Statutes amending, 421, 422 


KNIGHTHOOD, conferred by James I., to raise money, 330 
LABOURERS, regulations respecting, temp. Henry VII., 157 


LACE, in the loom, &c., or in other process of manufacture, cutting, breaking, 
or destroying, or damaging, with intent to destroy, or render useless, 
1033, 1049 


LARCENY, of animals, 1054, 1075, 1089, 1101 

By servants, 1059 

Stealing records, 1084, 1085 

Stealing wills, codicils, or other testamentary instruments, 1085 

Stealing writings, &c., relating to real estate, 1085 

Stealing ore, &c., 1075 

Stealing trees, 1075, 1076 

Stealing plants, 1076, 1077 

Stealing lead, iron, &c., fixed to buildings, 1076 

Stealing exchequer orders or letters, exchequcr bills, navy bills, or 
dividend warrants of the Bank of England, or South Sea Com- 
pany, 1069, 1119 

Stealing letters sent by the post, 1052, 1060, 1068 

Stealing deer, hares, coneys, dogs, birds, and fish, 1075, 1101, 1125 

Stealing in a dwelling-house, some person therein being put in fear, 1053 

Stealing in a dwelling-house, to the value of 5/., 1054 

Breaking into, or out of, a church or chapel, 1053 

Stealing from lodgings, 1076 ; 

ee from a building within the curtilage by breaking into the same, 
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LARCENY —continued. 

Stealing in a shop, warehouse, or counting-house, by breaking into the 
same, 1054 

Stealing silk, woollen, or cotton goods, in any stage of manufacture, in 
any building, field, &c., 1054 

Stealing from a ship or vessel in distress, wrecked, stranded, or cast on 
shore, 1053 

Stealing from a vessel, barge, or boat, in any port of entry or discharge, 
or upon any navigable river, canal, &c., 1054 

Stealing from a dock, wharf, or quay, 1054 

Stealing from the person, 1036, 1053, 1080, 1081 

By a bailec, 1059, 1060, 1083, 1084 


LAWS—vide Criminat Law—Equity—Lxcis.aTivE ASSEMBLIES—PROCESS 

(Civit) 

Of England, are the common and statute, 634 

Difficulty in procuring just ones, 838—842 

Precautions ought to be taken against all who can influence the execu- 
tion of, ought to be strictly watched, 861, 862 

Criminal, letter of the, strictly adhered to in England, 781—787 

Great mildness of criminal, 974—987, 1033—-1139 


LAW-W ORTH Y—vide MunicieaL Insriturions—Saxon PERiop 


LEASEHOLDS give a right of exercising the parliamentary elective franchise, 
543 
Give no vote for a county if they might give a vote for the borough, 544 
Possession of. twelve months requisite, 543 
Assignment of, 543 
In countics, immaterial what residuc of term in, 543 


LEETS—vide Bornovcus—IntTropucrion—MunIciraL INSTITUTIONS 


LEGISLATION, mode of, in commonwealths, 827, ef seq. 

Governments of Sparta and Rome, misapprehended the only rational 
design of civil socicties, 836 

Neither did they understand the true end of the particular institutions by 
which they were to be regulated, 836 

In the ancient free states, the share of the people in, was to approve or 
reject the propositions which were made to them, 827 

When the exclusive right of proposing laws is vested in the magistrates, 
the legislature are considered by them as an enemy, 828 

People of England possess the initiative in, 829 

Advantages which they derive from such source, 105, 531, 537, 831, 
852, 853, 9941005 

The greater number of citizens must trust to those who have more 
abilities than themselves for the purposes of, 840 

The multitude, in consequence of their being a multitude, are Incapable 
of coming to any mature resolution, 54, 69—79, 345, 370, 392—417, 
480-—483, 84] 

Resolutions of an assembly of the people, are determined by reasons 
which they would blush to pay any regard to, on less serious ques- 
tions, 841 

Those who share in the actual exercise of public power, are not allowed 
to sit down in inaction, 842 

Tractableness of the people during public calimities, and its heedlessness 
in times of prosperity, are equally taken advantage of, 842 

Resolutions adopted at an assembly of the people, are nothing more than 
the effect of the artifices of a few designing men, 843 

Evils of republican governments, 844 

There is no proposal, however absurd, to which a numerous assembly of 
men may not, at one time or other, be brought to assent, 151, 157, 
166—168, 345—349, 367 (Note 4), 394—417, 446—450, 461—463, 
480—483, 845 

In republican states, the political privileges of the people, are carly 
reduced to mere ceremonies and forms, 642, 992 
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Inpex. LEGISLATION —continued. _ 
—_—__—— The people, even when allowed a share in, being ever passive in its exer- 
cise, cannot declare the law, 995, 996 


LEGISLATIVE ASSEMBLIES—vide (Index) Dz Lotmz—IntTRODUCTION 
Saxon Period, 9—12; (Index) exiv.—cxv. 
Norman Era, 35—42; CXVil.—CXVIlii. 
Temp, John, 54—58 ; CXix. 
Henry III., 69—79; 
Edward I., 83—102; CXX1.— CXXilil. 
Edward II., 104—110; Cxxiil,—exxlyv. 
Edward IIL, 1l11—114, 116—121,; CXX1V,—CXXV. 








Cxx. —CXXi. 

















Richard II,, 124—128; CXXV. 
Henry IV., 131—137 ; CXXVi. 





Henry V., 138; CXXV1. 
Henry VI., 140—149 ; 
Henry VITI., 151—158; 
Henry VIII., 160—169; CXXVili, 
Edward VI., 210—213; CxXxill 
Mary, 255—258 ;——cxxxviil. 
Elizabeth, 281—289; CXL.—CXLI1. 
James I., 325—353; CX LiV.—CXLvi. 
Charles I., 366—413; CXLVill,—CxLi. 
Charles II., 418—-459 ; CLi.—CLY. 
James II., 460—463; CLiv. 
William ILI., 470—487; cLV.—CLVii. 
Power of the, 531—-565, 575—629 ; LX1IV.—LXVi $ LXVil. —LXVlil. 
Election of members of, with capacities and incapacities of the voters, 
538—565, 621—629 ;—— -Lxiv.—Lxv1 Lxix. 
Advantages derivable from, 835—891, 1014—1023; 
LXXXVli3 XCi. XCil. 
LESSEES, rights of, under 2 William IV. c. 45, p. 543 


LETTERS sent by the post, stealing of, 1052, 1060, 1068 
Servants of post-office embezzling or destroying, 1052 
Threatening to accuse persons of crimes, with intent to extort gain, 
1036, 1049 


LIBERT Y—vide De Lotme—Inrropucrion 
Of the subject, its securitics in England, 472—480 
Public, dangerous state of, under the Stuarts, 312—476 
Principles of primeval equality becoming everywhere diffused and esta- 
blished, were causes of English, 504, 505 
Its progress, 506—530 
Rights of individuals, 629—638 , 
W ord, is one of those which have becn most misunderstood, 835 
Definition of, 838 
How thie provisions to secure it should be directed, 860, 861 
ae law doctrine in England concerning the liberty of the subject, 
97 
LIGHTS, exhibiting falze, or signal, with intent to bring any vessel into 
danger, 1034 ; 
LIME, putting, into a pond or water to kill fish, 1089 


LINEN GOODS, stealing of, in any stage of manufacture, 1054 
In the loom, &c., or other process of manufacture, cutting, breaking or 


a or damaging with intent to destroy or render useless, 1033, 
9 


Cutting, &c., or damaging, &c., any warp or shute of linen, 1054 
Entering a building by force to commit such offences, 1049 


LITURGY—vide RerormMatTIon 
LIVERY MEN, parliamentary rights of, 545 
LIVY, cited, 843, 851, 892, 893, 895, 906, 907 





eXXVI.—CXXVil. 
CXXVIl.—CXXVIILI. 
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MARTIAL LAW, instances of its improper exercise, 265, 266 

Restrained by the Petition of Right, 377 

Where the sovereign looks to his army for the security of his person 
and authority, the same military laws by which his army is kept 
together, must be extended over the whole nation, 972 

Administrators of, liable to the animadversion of the civil judge, 982, 983 

Offences committed by members of the military profession, not deter- 
minable by, 983, 984 


MARY, REIGN OF—vide Inrropuction (Index), exxxvii.—CxxxvVill, 
MASS, sacrifice of, or private or solitary—vide Inrropuction (Index), CXXXIV, 
MASSACRE of the Protestants at Paris, (Note 1) 253 

MASTERS IN CHANCERY, in Ireland, ineligible for parliament, 621 


MATTHEW’S BIBLE, date of, 365 
MAY OR—vide Mounicipat INSTITUTIONS 
MEDITERRANEAN PASS, forgery of, 1040 


MERCHANDIZE—vide Lxcis_ativzE ASSEMBLIES 
Impositions on, 325—330 
Cannot be levied but by parliament, 323—325, 377, 472 
Book of rates on, issued by James I., 328 


MILITARY POWER, the English government does not derive its stability 
from the standing force it has at its disposal, 466—470, 970 
Where the sovereign looks to his army for the security of his person 
and authority, the same military laws by which this army is kept 
tovether, must be extended over the whole nation, 972 
Crown of England, never resorted to, for its support, 978—987 
Two cffectual securities against, 486 


MILITARY STORES, stealing or embezzling of, 1038 
Unlawful possession of, 1105, 1106 


MILITIA, acceptance of commission in, does not vacate a member’s seat, 623 


MILL, setting fire to, 1036 
Riotously demolishing, or beginning to do so, 1033 


MILL-BANK PENITENTIARY, punishment for breaking prison or 
escaping from, 1035 
Officers of, allowing prisoners to escape from, 1109, 1110 
MILL-POND, dam of, breaking down or destroying, 1089 


MINES, stealing or attempting to steal the ore of, 1075 

Setting fire to, of coal, 1036 

Conveying water into, with intent to damage, 1076 

Pulling down, filling up, or obstructing air-ways, water-ways, drains, 
pits, levels, or shafts, belonging to mines, 1076 

Pulling down or destroying, or damaging with intent to render useless, 
any steam-engine or other engine for sinking, draining, or working 
mines, 1076 


MINISTERS OF THE CROWN, equally interested with other subjects in 
maintaining the laws on which public liberty is founded, 805 
Except under the English constitution, a discarded minister is the cause 
of more or less anxiety to the governing authority, 948 
Reuponsibility of, 448—451, 475, 476, 485, 573, 574 


MINORS disqualified from parliament, 621 

MINT, MASTER OF, not ineligible for parliament, 628 
MISCARRIAGE OF WOMEN, punishment for procuring the, 1036 
MOMPESSON, SIR GILES, his patents questioned, 346, 347 


MONARCHIES, revolutions generally concluded in, by provisions for the 
advantage of the leaders, not of the people, 899—604 
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MON ARCHIES— continued, Innes 
Executive power of the crown in ancient or modern, wanted the peculiar. —————— 
stability of the English crown, 932—952 (and references therein cited) 
tee poet not secured, otherwise than by standing armies, 
b] 
Except under the English constitution, a powerful subject is the cause 
of more or less anxiety to the governing authority, 948, 949 
Kingly office in England has need of no other weapon than the civil 
insignia of dignity, 950, 951 
Political regulations, to obtain their effect, must imply no direct contra- 
diction to the nature of things, or to the other circumstances of 
government, 954 
In most, arbitrary means for the assertion of authority are resorted to, 
954—956 
Liberty of the press does not exist in any European monarchy, as it 
does under the English constitution, 957—960 
Distrust which, generally evince for popular assemblies, 961—963 
The power of the crown, in other, has not been able by itself to produce 
the same effects as it has in England, 964—966 
Difficulties which exist under some governments for subjects of the 
inferior classes to obtain legal remedies against certain individuals, 
967—970 
An armed force constant expedient of, but otherwise in England, 459— 
470, 472, 466—468, 486, 487, 531—629, 974, 991 
MONASTERIES—vide Inrropucrion (Index), cxxix.; 170—178 
MONEY BILLS—vide De Lotme—InrropucTion—LEGISLATIVE ASSEMBLIES 


—TAXATION, 
MONOPOLIES—vide Dz Lotme—InrTropvucTion 


MONTESQUIEU cited, (Note *) 870, 988 


MORAVIANS, can vote for members of parliament, 548 
Affirmation of, same as an oath, 548 
MORE, SIR THOMAS, execution of, 164 
Utopia quoted, (Note *) 870 
MORICE, attorney of the Court of Wards, attacks the ex officio oath, 282 
Motions of, respecting ccclesiastical abuses, 282, 283 
Imprisonment and letter of, 283 
MORTGAGEES, provisions respecting, for exercising the elective franchise, 
643. 





MUNICIPAL INSTITUTIONS—vide IntropucTION 

Saxon Prriop, 15—18 

The country was first divided into counties, 15 

Every freeman bound to attend the sheriff’s tourn, 15 

Origin of boroughs, 15 

The inhabitants of boroughs bound to attend the court leet, 15 

All boroughs had one law, 15 

Subdivisions of counties, 15 

Chicf objects of the Saxon police, 15 

Local divisions of shires and boroughs had their presiding officers and 
separate jurisdictions, 15 

Local administration of justice was effected by the reeve, 16 

Every freeman bound to be forthcoming at all times, 16 

And to submit himself to the jurisdiction of the hundred, decenna, or 
borough, 16 

Domestic peace of every individual was protected by strong laws, 16 

Bail given for prosecutions ; wrongs punishable by pecuniary fines, 17 

Reputation of a good character almost imperative, 17 

Vagrancy was prohibited, 17 ; 

Commercial transactions were required to be in the presence of wit- 
nesses, 17 

Observance of Sunday as a day of rest, strictly enforced, 17 
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MUNICIPAL IN: 


Denial of justice in the hundred, justified an appeal to the king, 17 

Freedom and security of the Saxon institutions, 17, 18 

Principle by which Alfred was actuated in his legislative capacity, 18 

Temp. Wituian I., 26, 27 

Allegiance to be sworn to the king, 26 

The lands and possessions of freemen to be free from unjust exaction, 26 

Cities, boroughs, castles, hundreds, and wapentakes, to be watched every 
night, 26 

True weights and measures to be alone used, 26 

All freemen were to be as sworn brothers, 27 

No markets or fairs to be holden except in cities, boroughs, or castles, 27 

Provisions for the ordeal and trial by battel, 27 

The laws of King Edward to be preserved, 27 

Every freeman to be in pledge; as prescribed by the Saxon laws, 27 

Transportation of villains forbidden, 27 

Mode of emancipating bondmen, 27 

Every lord to be security for his villains, 27 

All persons within the shire liable to the sheriff’s tourn and hundred 
courts, 27 

Terms * scot”? and “ lot,” called the customs of England, 27 

The personal union of burden and benefit, constituted the liber homo of 
the common law, 27 

Number of places described in Domesday as boroughs, 33 

Burgess-ship did not depend on tenure, 33 

Those who paid “scot,” and bore “lot,” alone entitled to the borough 
privileges, 33 

Non-residents had no local borough rights, 34 

Castles and merchant guilds distinct from boroughs, 34 

Reeves and pledges mentioned in Domesday, 34 

Privileges exclusively granted to the burgesses, 34 

Sac and Soc gave only a civil jurisdiction, 34 

The ‘‘ court baron’? had no criminal jurisdiction, 35 

The “ tourn”’ related to pleas of the crown, 35 

Duties of the suitors at these courts, 35 

Privileges of Sac and Soc were at first only granted to ecclesiastics, 35 

Demesnes of the crown granted in fee farm to the burgesses by Richard 
I., 49 

Temp. JOHN, 58—65 

Immunities to boroughs and individuals were numerous during the 
reign of John, 58 

Ancient borough privileges were not, in the slightest degree, encroached 
upon, 58 

Prsrocative of the crown to create boroughs defined, 58 

Early records proceed on the assumption that all boroughs were essen- 
tially the same, 59 

Grants in the Carte Antiquee and Charter and Patent Rolls are vari- 
ously directed, 59 

None of the early charters define or provide for the creation of bur- 
gesses, 59 

Essential requisites for the constitution of a freeman, 59 

Responsible resiancy requisite for local franchises, 60, 61 

Persons who were excluded from the local franchises, 61 

Conimon councils defined, 61 

Mode in which burgesses were admitted to freedom, 61, 62 

ane of burgess-ship not solicited previous to the Tudor dynasty, 

The leet jury had the power of rejecting a freeman, 62 

Inhabitants of cities and boroughs compelled to bear the local burdens 
and privileges, 62 

Origin of fines for the admission to burgess-ship, 62 

Principal liberties granted in the early borough charters, could not have 
applied to non-residents, 62 
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MUNICIPAL INSTITUTIONS—continued. InpeEx. 
Franchises in charters could not have extended to non-residents, 63 peneeete ee 
Merchant guilds distinct from boroughs, 63—65 
The term “ guild’? defined, 63 
Partial enjoyment of borough franchises by strangers, 64 
Freedom of apprentices had not its origin from corporate principles, 64 
Interference of the mayor not in respect of any corporate right, but as 


a precautionary measure for ascertaining whether the apprentice was 
free or bond, 64 


A villain could enter into no contract with his lord, 64 

Leet juries bound to present apprentices as freemen, 65 

Borough privileges exclusively applied to local permanent residence, 65 

Temp. Henry V., 138, 139 7 

Persons to be chosen, and choosers of Knights and Burgesses to serve in 
Parliament, 138, 139 

The doctrine of resiancy applied to parliamentary electors and their 
representatives, 138 

Elections of representatives for boroughs were not at the county courts, 
139 

Reason that the return of members was made to the sheriff in the 
county court, explained, 139 

Temp. UxEnry VI., 149, 150 

Municipal charters drawn with greater accuracy, 149 

Name of “ corporation” first adopted, 149 

Political depravity not sufficiently matured for the perversion of, 149 

Municipal records of this period essentially altered and erased, 149, 150 

Temp. Mary, 259, 260 

Crown granted forty-seven municipal charters, 259 

Elective franchise not directly interfered with by the royal charters, 259 

Charter of Mary granted to the inhabitants, but no mode provided for 
nominating, making, or admitting burgesses, 259 

Burgesses and citizens were the inhabitant householders, 259, 260 

Temp. EvizaBETH, 275—280 

Borough institutions modelled for political objects, 275 

New boroughs summoned to send members of parliament, 275 

Municipal and parliamentary franchises enjoyed by the same class of 
freemen, 275 

The right to return members of parliament cannot be lost, 276 

Charges of burgesses avoided, 276 

Many places ceased to be boroughs, not keeping up the exercise of their 
exclusive jurisdiction, 276 

License from the king to be discharged from parliamentary attendance, 
276 

Prerogative of the king to create boroughs, 277 

An object of desire to become a member of the commons, 277 

Creation and restoration of boroughs, 277 

Origin of “ select bodies ” in municipal corporations, 277 

Origin of the usurpations and conflicting usages in boroughs, 278 

Anxiety of the crown to bring the commons under its command, 278 

Burgesses of Wells commanded to elect fit parliamentary represen- 
tatives, 278 

Sir Francis Walsingham to have the nomination of the burgesses of Col- 
chester, 278 

Earl of Leicester requests the nomination of the members for Andover, 
278 

Burgesses of Beeralston elected at the request of the chief of the lords 
of the borough, 279 

Burgesses of Carrickfergus released from selecting one of their repre- 
sentatives, 279 

Illegal privileges of non-residents, 279 

Electors and elected required to be resiants, 279 


Mr. Norton urges the impolicy of electing only resiants as representa- 
tives, 280 
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MUNICIPAL INSTITUTIONS—continued. 


Temp. James I,, 316—820 

Royal proclamation respecting the choice of knights and burgesses, 316 

Supposition that “ undertakers” had engaged to secure a court majo- 
rity, 316 

u Citizens ” and “ burgesses ”? were the inhabitant houscholders, 317 

Cirencester case, 317 

Chippenham case, 317 

Charter of the crown cannot alter the elective franchise, 317, 318 

Winchelsea case, 318 

Bye-laws cannot alter the right of election, 318 

No prescriptive custom for returning members of parliament, 318 

Borough rights and corporate rights distinct, 318 

The crown cannot divest a person of a public right, 318 

Responsible resiancy gave a right to exercise the elective franchise, 318 

Legal decisions as to the qualifications of a burgess, 3)9 

To be a “ citizen,” inhabitancy requisite, 319 

A “citizen”? must pay “ scot”? and bear “ lot,” 319 

Case of Sacheverel, 319 

Otes’ case, 319, 320 

A citizen must be an inhabitant householder, 320 

A colourable residence, not sufficient for citizenship, 320 

‘* Responsible resiancy”’ confers at the preseut moment a constitutional 
right to the parliamentary and municipal franchises, 320 

Temp, CHAR Es II., 427, 455—458 

Enactments contained in the Corporation Act, Stat. 13 Charles II. ec. 1, 
sess, 2, p. 427 

Objects of the Corporation Act, 427 

Alterations effected in the municipal institutions, 427 

Every exertion made to acquire an uncontrolled influence over corporate 
cities, 455 

Creation of “ select bodies,” 455, 456 

Corporation Act of 1661 productive of mischiefs, 456 

Alterations in municipal records in order to veil the illegal origin of 
** non-residents,’ 456 

Charter to Liverpool in 1677, p. 456 

Origin of the doctrine, that municipal charters may be grantcd and 
annulled as pleased the crown, 456 

Modes in which surrenders of municipal charters were obtained, 457 

Garbling of corporations for parliamentary clections, 457 

A corporation having 6007. per annum, advised by Jefferies to surrender, 
457 

Surrenders from thirteen boroughs procured by the earl of Bath, 457, 
458 

National privileges in a state of insecurity, 458 

Temp. JAMES IJ., 467 

Board of regulators established, for the pretended reformation of corpo- 
rate abuse, 467 

Temp. Witiiam III., 479—483 

Letters issued by the convention parliament, 479 

Confirmation of municipal abuse, 479 

Protection of select bodies, 479, 480 

The friends of pure constitutional liberty have never heen in office, 480 

William III. granted the smallest number of charters of any of his pre- 
decessors, 480 

Case of “‘ Poole,” and its evil effects, 480, 481 

System of political depravity, (Note 16) 481 
ase of Dunwich, 481 

The question for the decision of the committee, 48] 

Origin of conflicting corporate rights, 482 

ae abuse, occasioned by committees of the House of Commons, 
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MUNICIPAL INSTITUTIONS—continued. 


The nearer we approach to individual responsibility, the nearer will be 
its approach to perfection, 482 


Exemplified by the administration of justice in the superior courts of 
common law, and the injustice administered by committees of thie 
House of Commons, 482, 483 


MURDER, punishment for, or for being an accessory before the fact to, 1033 
MUTINY, punishment for, or causing others to commit, 1035 
Provisions of, bill, under which the army is held together, 486 


NAVAL STORES, stealing or embezzling of, 1038 
Punishment for unlawful possession of, 1105, 1106 


NAVIGABLE RIVER, lock, sluice, flood-gate, or other works on, throwing 
down, levelling, or destroying, 1049 
Breaking or cutting down the bank or wall of, 1049 
Cutting off, drawing up, or removing piles, chalk, &c., for securing the 
banks or walis of, with intent to obstruct the navigation, 1077 
Opening flood-gates, or doing other injuries to, 1077 
Stealing from a ship, barge, or boat in, 1054 
NAVY, officers in, do not vacate thcir seats in parliament by promotion or 
new commission, 623 
Acceptance of a commission by a person not in, does vacate, 623 


NEW OFFICES, specification of those which disqualify, 621—628 
NEW TRIAL—vide Triar ny Jury 
NEWSPAPERS, grcat circulation of, 874 
Advantages arising from a free press, 869—884 
NIGHT, what considered to be, in burglary, 1037 
NOMINATION, of candidates for parliament, 551 
Adjournment, in cases of riot, 558 
NON-CONFORMISTS—vide Rzrorm ation 
NON-J URORS—vide Inrropuction (Jndez), cxvi. 
NORMAN ERA—vide InrrRopvuction (Index), exv.—cxviii.;———19—43 
NOTICE OF PARLIAMENTARY ELECTIONS for counties and 
boroughs, 550, 551 
OATH, ET CETERA, no person who had conscientiously entered into the 
ministry could object to the, 390 
OATHS, what, abolished at parliamentary elections, and those that are to be 
taken, 548 
Candidates for, and members of, called upon to take, as to property 


qualifications, 541 
Administering of, to commit treason or felony, &c., 1035, 1038, 1067 
OBEDIENCE, PASSIVE, absurdity of the doctrine of, 321—325, 472—487, 
. 529, 530, 885 
OCCASIONALITY, a disqualification from excrcising the elective franchise, 
548 


OCCUPATION, property required, for exercising the elective franchise in 
counties and boroughs, 541—8546 


OFFICERS, public, interference by, at parliamentary elections, 546—548 
Assaulting in the execution of their duties, 1035, 1036, 1064, 1067, 
1070, 1088, 1109 
Assaulting, striking, or wounding of, in the exercise of their dutics in 
preserving wreck, 1086 


OFFICES, NEW, holders of, when disqualified from parliament, 621—628 


OSTRACISM, an arbitrary, unjust expedient, but perhaps necessary, in the 
republic of Athens, 955 
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OUTLAW jn criminal cases, incapable of exercising the elective franchise, 
and ineligible for parliament, aliter in civil cases, 547, 629 
OXENSTIERN, Chancellor, opinion respecting the degree of wisdom requisite 

for public affairs, 1024 


OXFORD UNIVERSITY, parliamentary rights of, 532 
Parliamentary representatives of, not required to have a parliamentary 
qualification, 541 


OYSTERS, using a dredge-net, instrument, or engine for the taking of, within 
a fishery, 1124 
Dredging on the ground or soil of, 1125 
Stealing, or broods of, 1075 


PAPISTS—vide RzerorMaATIoNn 


PARDON, prerogative of, vested in the crown, 567, 569 
Cannot be pleaded in bar to an impeachment, 449, 450, 606 


PARENT AND CHILD, Court of Chancery has a jurisdiction over infants, 
757, 758 
Principles under which a court of equity will deprive a parent of his 
child, 758 
PARISH REGISTERS, punishment for making false entries in, or de- 
stroying, 1047, 1069, 1073, 1074 
Making false extracts from, 1098 


PARLIAMEN T—vide LucisLaTIvE ASSEMBLIES 
False answers at election of members of, under 2 & 3 William IV. 


ce. 45, p. 1095 


PARLIAMENT, FRENCH, its great influence, (Note *) 771 
Extreme difficulty which the crown experienced in controlling its power, 
(Note *) 771 
Expedient resorted to by Louis XV. to dismiss the parliament of Paris, 
(Note *) 951 
His successor adopted every jealous precaution to abridge the privileges 
of, in deliberating and remonstrating, 962 


PAROCHIAL RELIEF, disqualification from voting at parliamentary clec- 
tions, 548 

PASSIVE OBEDIENCE, remarks on the absurd doctrine of, 321—325, 
472—487, 529, 530, 885 


PAUL IV.—vide RzerormMatTion 


PEERS—vide LecisiativE ASSEMBLIES 

Cannot vote at parliamentary elections, 546, 556 

Irish, when they may vote, and be elected members of the commons, 
562, 563 

English or Seotch, cannot be elected members of the commons, nor 
Irish representatives, 621 

Need not be qualified by estate for parliament, 541 

Interference at elections by, 556 


PENANCE AND CONFESSION—vide Inrropuction (Inder), exxxv. 


PENSIONERS, during the pleasure of the crown, excluded from the com- 
nions, 475, 476, 626, 627 


PENSIONS, holders of, ineligible as members of parliament, 626, 627 
Restrictions placed on the crown in the grant of, 597—599 


PEOPLE—vide Poru.ar ASSEMBLIxS 
Should delegate their power to a small number of persons, who thus 
become enabled maturely to weigh every resolution, 845, 846 
Representatives of, will naturally be selected from among those citizens, 
who are most favoured by fortune, 847 
In popular governments the, have never themselves remedied the dis- 
advantages attending their situation, 848 
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PEOPLE—continued. 

Representatives of the, in England, have acquired every power to make 
their resolutions the result of reflection and deliberation, 104—110, 
131—137, 377, 451, 472, 473, 486, 531—565, 853 

Boasted power of the, sometimes rendered illusory, 855 

It is impossible for the, ever to have faithful defenders under republican 
governments, 54, 69—79, 166—168, 345, 396—417, 480—483, 856 

Ambitious principles which influence all parties, 480, 860, 861 

When the, are often called to act in their own persons, it is impossible 
for them to acquire any exact knowledge of the state of things, 889 

It is a contradiction, that the, should act, and at the same time retain 
any real power, 889 

When the springs of government are placed out of the body of the, 


their action is thereby disengaged from all that can render it coni- 
plicated, 890 


If those who are entrusted with the active part of government, were to 
attempt the subversion of liberty, their ruin would be the result, 890 


The body of the, should not interpose, but to influence, to be able to 
act, and not to act, 891 


In England, it may be said that the, posscss both the judicial and cen- 
sorial power, 959, 960 


Freedom the, enjoy in interfering in government matters, 472, 966 
PERJURY, procuring witnesses to commit, punishment for, 1086 
Corruptly committing any manner of, 1087 
Persons convicted of, disabled “‘ for ever” from exercising the elective 
franchise, 553 
PERSON, stealing from the, 1053, 1080 
PERSONATION, of seamen, 1044, 1057—1059 
Owners of stock, annuity, or other public fund, 1046 
Acknowledging recognizance or bail before any court, judge, or other 
person lawfully authorized to take the same, in the name of any other 
person not privy or consenting to the same, 1046 


PETITION, standing orders for examining the qualification of candidates for 
parliament upon, 541, 542 


PETITION OF RIGHT—vide Ricutr 


PHILIP AND MARY—vide Mary, ReEicn or, exxxxvii.—cxxxviii. ;——— 
252—262 


PICKERING, LORD KEEPER, delivers a royal message to the commons, 
restrictive from freedom of speech, 282 
PIRACY, punishment for, 1035 
Assaulting with intent to murder, and committing the crime of, 1034 
PIUS IV., V., AND VI.—vide RErormatTIon 
PLACES OF PROFIT, holders of, ineligible for parliament, 621—628 


PLEDGE OF GOODS, stealing or embezzling of, by factor or agent, 1083, 
: 1084 





POISON, killing by, or administering, or attempting to administer, 1034 
Administering, although no bodily injury shall have been effected, 1036 


POLICE, magistrates and officers of, disqualified from parliament, 621 
Not to interfere at elections, 547 


POLL, for members of parliament, when to begin in counties, cities, boroughs, 
and cinque ports, 550, 551 
Continuance of, in counties and boroughs, 551 
Adjournment of, in cases of riot, 558 
Mode in which, continued after adjournment, in cases of riot, 558 


POOR, erroneously supposed to have been supported by alms of monasteries, 
177, 178 
During the existence of the monasteries, the scheme of a provision for 
the poor, had been adopted by the legislature, 178 
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POPE—vide REFORMATION passim 
Supreme ecclesiastical authority of, 187, 188, 298—307, 469, 470 
Bulls of, against heretics, 238—241, 254, 298—307 
Temporal power of, 187, 254, 469, 470 
Inciters to treason, 254, 298—307 
Authority of, inconsistent with the English constitution, 469, 470 


POPULAR ASSEMBLIES—vide Propie 

Disadvantages to which, are subjected in regard to their coming to any 
deliberate, well-weighed resolution, 392—417, 841, 851 

Resolutions of, are determined by reasons which they would blush to 
pay any regard to,:on less serious occasions, 841, 852 

Resolutions adopted at an assembly of the people, are nothing more 
than the effect of the artifices of a few designing men, 151, 157, 
166—168, 345—349, 367 (Note 4), 394—417, 446—450, 461—463, 
480—483 

No proposal, however absurd, to which, may not, at one time or other, 
be brought to assent, 845 


PORCIA LEX DE TERGO CIVIUM, effects with which, was attended, 
858 


PORTREEVE—vide Municiea, Insrirutions—Saxon PEriop 
POST-HORSE DUTY, farmers of, may vote for members of parliament, 547 


POST-OFFICE, secretary to, not eligible for parliament, 625 
Officers in, not to vote, nor to interfere at clections, 546, 624, 625 
Servants in, stealing or embezzling letters, 1052, 1068, 1107 
Stealing or unlawfully taking any post letter bag, or letters, 1060 
Fraudulently retaining or wilfully secreting any letter, 1101 
Servants in, permitting any letter to be improperly opened or delayed, 


1107 
POWER OF ATTORNEY, forgery of, punishment for, 1043, 1045, 1057, 
1069 


PR/EMUNIRE, writ of, defined, 804 


PRETOR, duties of the Roman, 683, 684 

Office of a judge of cquity assumed by, 719 

Decided according to the civil and preetorian laws, and in an arbitrary 
manner, 724 

Restrained by “ Lex Cornelia,” 725 

Edicts of, denoted the general body of law, to which their edicts gave 
rise, 648 

Edicts of, not of a more contradictory character than the decisions of 
the English judges, 649 


PREGNANT WOMEN, procuring the miscarriage of, 1036 


PREROGATIVE, ROY AL—vide Dr Lotmz—IntrropucTion—REFoRMATION 

The English have annexed no othcr idea to the word “ King,” than that 
which the Latins annexed to the word “ Rex,” and the northern 
nations to ‘* Cyning,” 810 

Executive power vested in the king, 531 

Royal assent requisite before bills become statutes, 536, 537, 944 

Restrictions placed on the, 82—102, 104—110,,117—121, 131—137, 
575— 629, 834, 863, 915, 919, 920, 977 

Commands of the sovereign no defence for a criminal act, 606 

No Roman Catholic prince can be invested with the, 473 

ae aed of every individual has been secured from the executive power, 

Representatives of the people have converted the right of taxation into 
a regular and constitutional mean of influencing the executive, 914 

Duties of the crown, are to countenance and support with its strength, 
the exeeution of the laws, 915 

od sa of an obscure individual, gave rise to the Habeas Corpus 

ot, 
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PREROGATIVE, ROY AL—continued. 

The sovereign, for having personally violated the safety of the subject, 
received severe censure, 919 

Limitations on the executive power, greater in England than in any 
other government, 919, 920 

Liberty enjoyed by the English, is caused by the impossibility of any 
body transferring to itself the executive, 932, 936 

is of England derives no support from the regular forces, 466, 486, 
9 

King of England can, without the assistance of an army, avoid those 

* dangers to which other sovercigns are exposed, 935 

Foundations of the English constitution are different from those on 
which the same power rests in other countries, 937 

Parliaments of England preserved national liberty, by rejecting the - 
executive authority, and vesting it in a single person, 945 

The executive cannot propose laws and remedies, 472, 832 

In ancient governments the exccutive was in a state of dependance on 
the legislature, 633 

King of England unites in himself the whole public power and majesty, 
834 

Mode in which all executive authority is taken from those, to whom the 
legislative authority has been confined, 862 

Power of conferring and withdrawing places and employments, 863 

A share in the legislative power belongs to the, 863 

The crown is the only permanent power in the state, 863 

The legislative cannot invest itself with the executive, 864 

In England, the cause of the people is not continually deserted and 
betrayed, 864 

All persons arc interested in confining the, to its proper boundaries, 865 

The minister is equally interested with his fellow-citizen in maintaining 
the laws on which public liberty is founded, 865 

The commoner and pecr are compelled to wish only for equitable 
laws, and to observe them with exactness, 866 

The arm of justice equally brings to account, as well the most powerful 
as the meanest offender, 866 

It is the throne which makes the people sure, that its representatives 
never will be anything more than its representatives, 867 

Those persons who seem to have it in their power to acquire the execu- 
tive authority, are prevented from entertaining thoughts of doing 
80, 946 

The crown cannot depend on security, if it does not fulfil its engage- 
ments to the country, 952 

Stability of the powers of the English crown, allows essential branches 
of English liberty to take place, which, without it, could not exist, 
953 

Personal freedom, in England, superior to that of Rome and France, 953 

The executive in England, cannot alter the settled course of law in 
civil and criminal matters, 956 

It is the right of canvassing, without fear, the conduct of those who 
have the administration of government, which constitutes a free 
nation, 959 

Single rulers have ever found it impracticable to place an unreserved 
trust in public assemblies, 960 

Crown of England can give leave to assemble, and show the most unre- 
served trust in parliament, 963 

Unlimited freedom of speech, 963, 964 

Executive authority operates to the advantage of the people in a two-fold 
manner, 964 

Power of the crown, in other monarchies, has not been able, by itself, 
to produce the same effects, as it has in England, 965 

In all national conventions, the people of England perceived that the 
executive must be undivided, 965 

The English government does not derive its stability from the standing 
force it has at its disposal, 970 


INDEX. 


INDEX. 


CLXXl INDEX. 


PREROGATIVE, ROY AL—continued. 


Where the sovereign looks to his army for the security of his person 
and authority, the same military laws by which this army is kept toge- 
ther, must be extended over the whole nation, 972 

In all monarchies the executive power in the state is supposed to possess 
originally, and by itself, all manner of lawful authority, 974 _ 

In England, it is not the authority of the government, it is the liberty of 
the subject, which is supposed to be unbounded, 974 

Foundation of the doctrine which makes the powers of government 
subordinate to the laws, was laid before the Great Charter passed, 976 

The executive never acts but under such laws as are ascertained, 978 

The crown of England never resortcd to military force for its support, 
978 

Authority of the House of Tudor not maintained by an army, 979 

House of Stuart, although only supported by the civil authority of their 
office, offered great opposition to the restless spirit of the nation, 979, 
980 

Events in the reign of James IJ. afford a proof of the solidity annexed 
to the authority of the English crown, 980 

Manner in which the country has been governed since the Revolution 
of 1689, p. 981 

The military power subordinate to the civil, 981 

The English army cannot procure the sovereign any permanent strength, 
894 

Authority of the crown in England, rests upon foundations peculiar to 
itself, 986 

Essential power of the king is derived from the civil branch of his office, 
987 

Nothing is more chimerical than a state either of total equality or total 
liberty, 999 

The sovereign should possess authority to protect the whole community, 
999 

A great body of men cannot act, without being, though they are not 
aware of it, the instruments of the designs of a small number of 
persons, 1001 

Advantage of a concentration of power, 1002 

The English government will be no more, when the crown becomes 
independent of supplics, or when the representative power assumes 
the executive, 1004, 1005 

King of England has an exclusive power in relation to foreign affairs, 
war, peace, treaties, &c., 1007 

King of England can always deprive his ministers of their employ- 
ments, 1008 

Power is never so well repressed and regulated, as when it is confined 
to a sole indivisible seat, 1009 

From the indivisibility of the governing authority in England, a com- 
munity of interest takes place among all orders of men, 1009, 1010 

Evils from the crown being independent of parliament in pecuniary 
resources, 1015 

The liberty of the subject might be invaded with impunity, 1015 

If the crown could govern without the assistance {of the commons, it 
would dismiss them for ever, 1016, 1017 

were : England would be absolute were it not for the right of taxation, 

Sovereigns of England have always been kept in a state of real depen- 
dance on the representatives of the people for necessary supplies, 
1018, 1019 | 

Evils from the crown of England rendering itself independent from the 
commons for its supplies, 1020 


PRESS, LIBERTY OF, despotic restraints upon, by the court of Star 


Chamber, 273, 274, 871 
Improper restrictions on, by the Long Parliament, Charles II.’and James 
IJ., 391—417, 453, 872 
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PRESS, LIBERTY OF —continued. 
Established in 1694, p. 872 
In what it consists, 872 
From, every individual becomes acquainted with the state of the nation, 
and the three kingdoms seem as if they were one single town, 875 
Constitutes a check on those who enjoy public authority, 876 


Ts not injurious to the reputation of individuals, but its surest guard, 877 
Induces the spirit of liberty, 878 


Constitutional advantages of, 879, 880 

Serves as a check upon parliament, 881 

Right of ultimate resistance displays the advantages of, 888 

Does not exist in any European monarchy as it does under the English 
constitution, 957, 958 

Affords every man a mean of laying his complaints before the public, 


from which redress is ultimately acquired against any act of oppression, 
958 


Available for the purposes of advertising the time and place, as well as 
the intent of public assemblies for the redress of grievances, 966 


PRESBY TERIANS—vide RerorMation 

PRETENDER (JAMES STUART)—vide temp, Witutam III., 477, 478 
PRIESTS—vide RerorMaTIon 

PRISON-BREAKING, punishment for, 1035, 1071, 1080 


PRISONER—vide Criminat Law 
When once acquitted, can never be tried again for the same offence, 
781, 782 
PRIVILEGE of PARLIAMENT—vide Leaisitative ASSEMBLIES 


PRIVY and CABINET COUNCILS—vide Lecisiativz ASSEMBLIES 
In the reign of Charles I. the privy council too numerous for practical 
administration of supreme power, 475 
Distinction of the cabinet from the privy council, 475 
No bill of impeachment can be framed against a ‘ cabinct councillor,” 
475, 476 
Cabinet council, no legal existence, 475, 476 


PROBATE, transmitting any false petition in lieu of, to the inspector of 
seamen’s wills, 1059 


PROCESS, CIVIL—vide Du Lorme—(Jndevr) txxiv.—Lxxvi. ;——681—717 
PROCESS, CRIMINAL, txxx.—vxxx1. ; 765—804, 1033—1139 


PROCLAMATION of parliamentary elections in counties, 550 
In cities, boroughs, and cinque ports, 590, 551 
PROCLAMATIONS, ROYAL — vide Inrropuction— Houses or Tupor 
AND STUART 
Power of dispensing with laws by, declared to be illegal, 472 
Those of Henry VIII. to have the force of laws and the authority of 
revelation, 166—169 
Power of dispensation frequently exercised by, femp. Edward VI., 211 
Enforced by fine and imprisonment, temp. Edward VIL, 211 
Right claimed by Elizabeth to carry into effect the spirit of existing 
laws, 264 
Banishment, personal arrest, and martial law enforced by, temp, Eliza- 
beth, 264, 265 
Unconstitutional, issued by James I., 316 
Assumed distinction between laws and, 325 
Rights of persons, and rights to property, interfered with by, temp. 
Charles I., 382 


PROPOUNDING in legislation, privilege of, reserved to the executive power 
in commonwealths, 827 
People of England possess the initiative in legislation, 829—834 
Advantages which arise therefrom, 831, 853 
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PROPOUNDING—continued. 
Modes adopted in France, and Sweden, 994, 995 
Scotland and Ireland, 831 
In ancient governments the executive was in a state of dependance on 
the legislative, 833 


PROROGATION, parliamentary vacancies occurring during, how filled up, 
549 


The crown invested with the powers of, 601, 609 
Effects from the, of parliament, 534 


PROTESTAN TS—vide ReEroRMATION 
In Ireland must still take the oaths of allegiance, supremacy, and abju- 
ration, 548 ; 
PUNISHMENT, neither the judge nor sheriff can alter the mode of, 783 
Does not extend beyond the mere deprivation of life, 787 
Extreme mildness of, as administered in England, 928, 1033—1139 
Citizens who were at the head of the Roman republic assumed to them- 
selves a great degree of cruelty, 928 ; 
Spirit of great irregularity and cruelty prevailed among the Greeks in 
the infliction of, 929 
No cruel and unusual punishments can be enforced in England, 931 
PURGATORY, DOCTRINE OF—vide Inrropucrion (Under), exxxv. 


PURITANS—vide Rerormation—temp, James I, and Cuarvzs I. 
Treasonable character of, 358 
Hypocritical professions of religious doctrines of, 358—362, 396—400, 


407—409 
PURVEYANCE, the commons forbidden by Elizabeth to mitigate the abuses 
of, 272 
Proceedings in parliament against, 272, 421, 472 
Rights of, and pre-emption abolished under Charles IT., 421 
QUAKERS, affirmation of, in all cases, equivalent to an oath, 548 
QUALIFICATION OATH, of a candidate for parliament, when and by 
whom to be taken, 541 
Consequences of refusing to take, 541, 542 
Those who are excmpted from the necessity of taking, 541 
QUALIFICATION OF CANDIDATES, for parliament, what sufficient, 
532, 541 


QUALIFICATION OF VOTERS in counties and boroughs, 532, 543—546 


QUAY, stealing from, 1054 
RANGER OF WINDSOR FOREST incapacitated from parliament, 623 


RAPE, ravishing a woman, 1033 
Carnally abusing a girl under ten years, 1033 
Carnally abusing a girl above ten and under twelve, 1106 


RATES, POOR’S, payment of, requisite for exercising the parliamentary 
franchise, 544—546 


RATING to poor’s rates necessary in boroughs, 544 
Premises occupied in immediate succession, 544, 545 
Occupiers can demand to be rated, 545 


RECEIVERS OF STOLEN GOODS, punishment of, 1055, 1085, 1089 


RECORDS, difficulties in the interpretation of ancient, 4 
Great deficiency of early, and the causes to which it may be ascribed, 4 
Stealing or destroying of, 1084, 1085 
False certificate of, by officers of the court, 1061 

REFORMATION, ECCLESIASTICAL, temp. Henry VIII.—vide  Inrro- 

puction (Index), exxix.—cxxxiii.;_—178—207 

Of monasteries, vide INrRopuction (Indew), exxix.;——170—178 
Temp, Edward VI,—vide Intropuction (Undew), exxxiv.—cxxxvii,;—— 
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REFORMATION, ECCLESIASTICAL—continued. 
Temp, Mary—vide Inrropucrion (Index), cxxxvii.— cxxxviii.; 








the 
temporary subversion of, 252— 262 
Temp. Elizabeth—vide Inrropuction (Indes), exLi.—cxuiii. s—— 289 
311 
Temp. James I.—vide INTRODUCTION (!ndex), cxLvii. cxLviii, s-——353 
—366 





Temp. Charles I., progress of, arrested, exLix.—cxL. ; 390, 396, 407 
Temp. Charles II. religious dissentions—vide Inrropucrion (Inder), 
CLil.——CLV1. 3 429—446 
Temp. James II., attempts to subvert—vide InNTRopucTIon (Index), 
CLiV.—CLY.: 459—470 
Temp. William III., securities for the maintenance of —vide INTRO- 
DUCTION (Indeaw), cLv.—cLVi.; 470—478 
REGICIDES, execution of the, 418—420, 427 
Those who were saved from capital punishment, 425—427 
REGISTERS, forgery of, 1045—1047, 1058, 1069, 1074, 1098 
REGISTRAR OF ADMIRALTY, disqualificd from parliament, 623 


RELIGIOUS INSTRUCTION cannot be anticipated from the co-operation 
of the churches of Rome and England, (Note 36) 202, 203 


REMISSION OF SINS—vide Inrropuction (Index), cxxxv.—exxxvi. 


RESCUING of prisoners from legai custody, punishment for, 1035, 1038, 
1039, 1063, 1064, 1070, 1071, 1080, 1088 


RESIDENCE, time of, requisite in boroughs, for exercising the parliamentary 
elective franchise, 544—545 


RESISTANCE, right of, is the ultimate and lawful resource against the vio- 

lences of power, 472, 885 

Throne of England declared vacant, because the king had violated the 
fundamental laws, 468—471, 886 

Courts of law have grounded their judgments on the, 887 

Displays the advantages of a free press, 888 

The cause of each individual is really the cause of all, and to attack the 
lowest among the people, is to attack the whole people, 888 

When the people are often called to act in their own persons, it is im- 
possible for them to acquire any exact knowledge of the state of 
things, 889 

It is a contradiction, that the people should act, and at the same time 
retain any real power, 889 

When the springs of government are placed out of the body of the 
people, their action is thereby disengaged from all that can render it 
complicated, 890 

If those who are entrusted with the active part of government, were to 
attempt the subversion of liberty, their ruin would be the result, 890 


The body of the people should not interpose, but to influence, to be able 
to act, and not to act, 891 


RESTITUTION of crown and church lands, disputes respecting temp. 
Charles ITI., 423, 430 


Of stolen property—vide REwarp 


REVENU E—vide LrcisLativE ASSEMBLIES 
Settlement of, at the Restoration, 420—422 
Fixed character of, temp. William II]., 485, 486 
Amount of income and expenditure of the United Kingdom, in the year 
ended, 5th January, 1837, pp. 577—590 
REVENUES, ECCLESIASTICAL, 610—620 
Amount of incomes,—Number of curates,—Appropriations and impro- 
priations,—Glebe-houses,—Sinecure rectories,— Revenues of archie- 
piscopal and episcopal sees,—Annual revenues of cathedral and 


collegiate churches,—Revenues of the dignitaries and other spiritual 
persons, 610 
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INDEX. REVENUES, ECCLESIASTICAL—continued. 

Number of benefices, with and without cure of souls,—Total gross and 
net incomes, 611 

Number of curates employed by resident incumbents, 611 

Expenses bearing upon the incomes of the clergy, 611 

Abstract of the incomes of incumbents and curatcs (Table),"612 

Scale of incomes under 200/. and progressing by 10/, (Table), 613 

Scale of incomes under 5002. and progressing by 20/. (Table), 614 

Scale of incomes under 10002. and progressing by 507, (Table), 615 

Scale of incomes under 2000/. and progressing by 100/.—2000/. and 
upwards, and progressing by 500/. (Table), 616 

Table of sinecure rectories, 617 

Table classing the patronage of benefices, and showing the number pos- 
sessed by each class, 618 

Table classing the appropriations and impropriations: showing the 
Number possessed by cach class, and the number of cases in each 
diocese in which the vicarage is partly or wholly endowed with the 
great tithes, 619 

Table of the number of cases in cach diocese in which there is a glebe- 
house, fit or unfit for residence, or in which there is none, 620 


REVENUE OFFICER—vide Orricrer 


REVOLUTIONS have always been conducted in England, in a manner 
advantageous to public liberty, 891, 892, 900-—904 
Not so in the republics of Rome and Greece, or in the limited European 
monarchies, 893—900 
Revolution of 1688, its justice and necessity, 466—-470 


RE-UNIONS in France of particular provinces to the crown, 502 
REWARD, taking or soliciting, undcr pretence of helping to stolen property, 
1049 


RICHARD IL, REIGN OF—vide Inrropuction (Inder), exviii. 
RICHARD I1., REIGN OF—vide Inrropucrion (Inder), cxxv. 
RICHARD ITII., REIGN OF —vide Inrropucrion (Inder), exxvil. 


RIOTS, rioters remaining an hour together one hour after proclamation, 1035 
Riotously pulling down or destroying any church, chapel, &c., 1033 
Rioters attainted of petty, or heinous, 1104, 1119 
At the poll, adjournment in case of, 558 
Accompanied with personal intimidation, will avoid the election, 558 


RIGHT, PETITION OF, provisions of, 377, 524, 903 
RIGHTS, ANCIENT—vide Ancient Ricuts 


RIVER—vide Navigasit River 
ROADS, INSPECTOR OF, in Ireland, disqualified from parliament, 622 


ROBBERY, Assaults, with intent to commit, 1080, 1081 
From the person, 1034, 1053 
From a house, 1034, 1037, 1053, 1054 
From public stores, 1038, 1063, 1082 
From public offices, 1052, 1068, 1069, 1107 


ROMAN CATHOLICS—vide Rzrormation 
Oaths to be taken by, for parliamentary franchises, 548, 549 


ROMAN LAWS—vide De Lotmse (Jndex), Cuarrer IX., ixix.—vxxiii.; 
638—681 


ROME—vide Roman Laws 
Patricians and senate, inculcated the people with erroneous notions of 
liberty, 835 
Political artifices of the senators, consuls, and dictators, 849 
Principles under which the Roman consuls and dictatora were ape- 
pointed, 850 
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ROME—continued. 
People cannot have faithful defenders under republican governments, 856 
Judicial power at, was a mere instrument of tyranny, 857 


Enactments respecting liberty, wcre by the governors of, openly dis- 
regarded in practice, 905—907 


Levity and infamy of the public judgments of, 909, 910 


Disorders of the government of, arose from its inherent imperfections, 
911, 912 


Power of, became so great that, after having conferred it, it was at 
length, no longer able to resume it, 989 
ROUSSEAU cited, 825, 835, 849, 870, 995 
SABBATARIAN CONTROVERSY, 397, 398 


SACRILEGE, breaking and entering, and stcaling in any church or chapel, 
1053 


Riotously demolishing, pulling down, or destroying, or beginning to do 
s0, 1033 


SAINTS, INVOCATION OF — vide Intropuction (Index), exxxvi. 
SAVOY, conference at, 433 

SAXON PERIOD—vide Inrropuction (Inder), exiv.—cxv. ; 3—18 
SCHISMS, acts of, on the part of the Roman church, 178—207, 215—-252, 311 


SCOTLAND, sixtecn pecrs of, and forty-five commoners, to be members of 

the parliament of Great Britain, 559 

Mode in summoning the representatives of, 559 

Privileges of the peers of, in sitting upon the trial of peers, 560 

Rank and precedency of the peers of, 560 

Election of the peers, 560 

Right of the representative peers merely personal, 561 

The sixtcen elected pecrs have alone the right to writs of summons, 561 

Prerogative of the crown to increase the number of the commons, 
impliedly taken away, 561 

Relative rights and privileges of the peers since the Act of Union, 562 

Peers of England became peers of a new kingdom, 562 

The component parts of the peerage of Great Britain, 562 

Effect of the Acts of Union, 564 

Limitation on the number of representatives, 564 

Relative situation of the peers of Scotland and Ireland to those of 
England, 565 

Number of representatives in the commons for, under the Reform Act, 
538 

Protestants in, released from taking the oaths of allegiance, abjuration, 
and supremacy, at parliamentary clections, 548 


SEA BANKS—vide Navicas_Le RIVERS 


SEAMEN, master of a merchant vessel forcing on shore, or refusing to bring 
home, 1106 


. SECRETARY OF STATE, action against by a private individual for being 
arrested under a general warrant, (Note *) 927 

SECURITY for money, stealing of, 1059 

SENATE, ROMAN—vide Roman Laws 

SERVANTS, embezzlement by, 1059, 1060, 1068, 1083, 1107 

SETTLEMENT, ACT OF, 473—479 

SEVIGNE, MADAME DE, cited, 1019 

SHERIFFS—vide IntRopuction 


Mode in which parliamentary writs are sent to, 445, 450 


Ineligible from representing their shires in parliament, or from exer- 
cising the elective franchise, 621 


Proclamation for county elections by, 550 
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SHERIFFS — continued 
Corrupt conduct of, in exercising their duties, as returning officers for 
members of parliament, 145, 146 


SHIP—vide SzaMEN 

Stealing from, in port, or in a river, or canal, 1054, 1064 

Plundering or stealing from, in distress, wrecked, stranded or cast 
on shore, 1053, 1071 

Setting fire to, 1034 

Damaging, otherwise than by fire, 1054, 1077 

Exhibiting false lights or signals to bring, into danger, or doing any 
act tending to the immediate loss of, 1034 

Cutting away buoys attached to any vessel or mark, 1079 

Having possession of goods, from a wrecked, &c., 1071, 1085 


SHIP-MONEY, its origin and imposition, 385—388 
Remonstrances against, 385—388 


SHOOTING, murder by, 1033 

At a person with intent to murder, 1036 

At a person with intent to maim, disfigurc, disable, or to do some grievous 
bodily harm, or to prevent or resist a lawful apprehension or detainer, 
1036, 1115 

At officers in the army, navy, or revenue, in the exercise of their duties, 
1036, 1088, 1115 

At a ship, belonging to the navy or revenue, 1036 


SHOP, brcaking, entering, and stealing in, 1054 
Riotously demolishing, 1033 
Occupation of, sufficient in boroughs for parliamentary elective rights, 


544 
SILK GOODS—vide Loom—Lacz 


SINS—vide RerormaTIon 
Absolution from, exxxv.—cxxxvl. ; 235, 236 


SIX ARTICLES—vide Rzrormarion—temp, Henry VITI., exxxii. ;——-204 


SLAVES, embarking, importing, or bringing into any island, &c., 1038 
Dealing or trading 1n, or contracting for the dealing in, 1061, 1062 
Forging certificates respecting, 1062, 1063 
Making or subscribing to, any false declaration respecting, as required 

by 6 & 7 William IV. c. 5, 1099 


SMITH, DR. ADAM, his opinion on liberty, and on the effects produced by 
a standing army, examined, (Note *) 973, 978 


SMUGGLIN G— vide Orricer—Suip—Suoorine 
Being armed, and assembled for the purpose of assisting in running 
uncustomed goods, 1035 
Found in company with four others with goods liable to forfeiture, 1066 
Found armed near a navigable river, 1066 


SODOMY, punishment for, 1033 
Sending letters threatening to accuse persons of, 1036, 1049 


SOUTH-SEA COMPANY, forging or stealing bonds of, 1040, 1045, 1047, 
1069 


SPAIN, mode in which the monarchy of, was formed, 515 
SPELMAN, cited, 496 
SPORTS, BOOK OF, issued by Charles I., 397, 398 


STABBING, with intent to murder, maim, disfigure, disable, or do some 


grievous bodily harm, or to prevent or resist lawful apprehension or 
detainer, 1036, 1115 


STAMPS, having in possession or uttering false, 1048 
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STAR CHAMBER, its origin, 151, (Note 1,) 264 
Its jurisdiction, injustice, and abolition, 152, 264, 382, 385, 393, 524, 
871, 977, 997 
STEPHEN, REIGN OF—vide Inrropucrion (Index), exvii. 


STORES, embezzling or stealing the king’s, 1038, 1060 
Unlawful possession of naval, 1063, 1105 


STRAFFORD, EARL OF, trial and execution of, 400—403 

SUB-CONTRACTORS, eligible for parliament, 627, 628 

SUB-LESSEES in occupation, can exercise the parliamentary elective fran- 
chise, 544—546 

SUBORNATION OF PERJURY, 1087 


SUCCESSIVE OCCUPATION of premises under the Reform Act, confers 
the elective franchise, 544, 545 


SUPPLIES—vide Lecistative ASSEMBLIES 
Origin of the estimates of, and appropriation of, 421, 422, 485—487 


SUPREMACY, ECCLESIASTICAL—vide Rerormation 


SUPREMACY, OATH OF, dispensed with in England, 548 
Continued to Protestants in Ireland, 548 
SURVEYORS-GENERAL of land revenuc, ordnance, and works, disqua- 
lified from parliament, 623 
SWEDEN, an account of the revolutions that have taken place in its govern- 
ment, and of the restraints at times put on the authority of the 
crown, 941 
Disadvantages of the legislative being vested in the body of the people, 992 
Account of the government of, previous to the last revolution, 1008 
SWIFT, DEAN, cited, 947 
TACITUS, quoted, 518 
TAXATION—vide De Lotme—Intropucrion 
Origin of the right of, 94—102, 511 
All bills for, must originate with the commons, 135—-137, 288, 535, 536 
Privileges of the people, and preservation of the constitution, secured by 
the commons possessing the power of, 472—473, 485-487, 575—609, 
827—834, 994—1005, 1014—1022 
TAXES, officers employed in the collection of, ineligible for parliament, and 
disqualified from exercising the elective franchise, 624—626 
Payment of, requisite in boroughs for parliamentary mghts, 544, 545 
TEMPLE, SIR WILLIAM, quoted, 497, 498 
TENANT, sufficient occupation as, for exercising the parliamentary franchise, 
543—546 
TEST ACT, provisions of, 443, 444 
TESTAMENT, OLD, 202, 203, 218, 365 
TESTE OF PARLIAMENTARY WRITS, 549, 550 
THIRTY-NINE ARTICLES—vide Inrropuction (/ndew) exnii. 
THREATS AND THREATENING LETTERS, for the purpose of extort- 
ing money, 1036, 1049 
TICKETS FOR MONEY OR REFRESHMENTS— vide Brinery, 
TREATING. 
TOLERATION, Roman Catholic doctrines of, and Christian charity—vide 
InrropucTIon (Inder), exxxvi., 
Act of, 483, 484 
TONNAGE AND POUNDAGE—vide Inrropuction 
TORTURE, punishment by, prohibited by positive enactment, 472, 7]2, 784 
Instances of being practised in England, 261 
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TOWER OF LONDON, constable of, disqualified from parliament, 623 
TRADE, tumultuously destroying buildings used for the purposes of, 1033 
Vice-president of Board of, eligible for parliament, 626 
TRANSPORTATION, prisoner returning from, previous to expiration of his 
sentence, 1034 
TRANSUBSTANTIATION, doctrine of — vide Intropuction (Index), 


CXXX1V.—CXXXV. 


TREASON, limitation of the crime of (Stat. 25 Edward III. ¢. 2), 111 
Law of, temp. Henry VITI., 165, 520 (Note +), 594 
Abolition, by Edward VI., of the tyrannical laws against, 209, 210, 520 
Mode of process against persons accused of, 778, 779 
Punishment for, 1033 
Attainder of, creates a disqualification from parliament, 628 


TREATING—vide Bripery 
At parliamentary elections, 551 
Distribution of ribands, or other party distinctions, 552 
Effects of, 552, 553 


TREES, stealing of, or damaging, 1075—1077 
TRIAL BY JURY—vide Da Loum: (Index), uxxx,.—1xxxii. 


TRIBUNES, ROMAN—vide Roman Laws 
Betrayed the cause of the Roman people, 897, 898 


TRIENNIAL BILL, provisions of, and its repeal, 393, 428 
TRUSTS—vide Equiry (Courts oF) 


TRUSTEES AND MORTGAGEES, provisions in respect of, as to county 
votes, 543 


TUMULT—vide Rior 

TURNPIKE-GATES, injuring or destroying of, 1101 

VACANCIES, PARLIAMENTARY, during recess or session, how sup- 
plied, 549—551 

VERDICT—vide Triat sy Jury 

VESSEL—vide Suir 

Se aeidias eMac in occupation, can vote at parliamentary elections, 543 
—5 

“ UNDERTAKERS ” employed by James I., as agents between him and the 
parliament, 316, 317 


UNIFORMITY, ACT OF 
Temp. Edward VI., 251 
Temp. Elizabeth, 290—294 
Temp. Charles II., 436 


UNDERWOOD —vide Trex 

UNIONS between Scotland, Ireland, and England, 559—565 
UNIVERSITIES—vide Camsripcz, OxForp 

W AGER—vide Brisery : 
WAR, levying of, direct or constructive, 1033, 1035, 1110, 1111 
WARDS OF CHANCERY —vide Equrry (Courts or) 


WAREHOUSE, occupation of, sufficient in boroughs, 544, 545 

WARRANT of Speaker to supply vacancies in parliament, during session or 
recess, 990 

WILL, codicil, or other testamentary instrument, stealing, destroying, or con- 
cealing, 1037, 1084, 1085 

WILLIAM I., REIGN OF— vide Inrropucrion (Index), exv.--exvii.;—— 
19—40 


INDEX. cLXxx1 


WILLIAM IT., REIGN OF—vide Inrropuctrion (Index), exvii.—cxviii, ; 
——40 

WILLIAM ITI., REIGN OF —vide Inrropuction (Indew), cLv.—e vii. ;—— 
470—487 

WINDOW AND HOUSE DUTY, those employed in collecting, can exer- 
cise parliamentary elective franchise, 546 


WOODS AND FORESTS, commissioners of, only one eligible for parlia- 
ment, 626, 547 


WOOLLEN GOODS, in the loom, &e¢,, cutting, breaking, destroying, or 
damaging, &c., 1049 


WORSHIP, IMAGE—vide Inrropuction (Index), exxxv. 
WRECK--vide Orriczr, Prracy, Sur 


WRITERS, POLITICAL, their ill-judged expressions and notions, 835, 
(Note *) 870, 976 
Have not penetrated into the real foundation of the science of politics, 
988 
Have treated it as an occult kind of science, as natural philosophy was 
considered in the time of Aristotle, (Note *) 1004 


WRITS, PARLIAMENTARY —vide Procsss (CiviL) 
Teste and issuing of, 549 
Sending, by post, provided for, 549, 550 
To be read at the commencent of elections for counties, 450 
Delivery of, and indorsement thereon, 550 


INDEX. 


ERRATA ET CORRIGENDA. 


Page . 
20, lines 25 and 26, dele “ which was illustrated after a short period, by the 
exchange,” lege “ and after a short period exchanges were made.” 


25, side-note, dele “‘ Tenants of mesne land,”’ /ege “Tenants of mesne lord.” 
53, line 22, dele “ to hold,” lege “from holding.” 

179, line 38, dele “ their,” lege “ the.” 

180, line 1, dele “their,” lege “ the.” 


188, dele note 18, lege Perceval’s Hist, Not. 16, 17. Cone. IT. 29, 32, 572. 
Conc. IV. 759, 770. Conc. XI. 152, 153. Cone. XIII. 515. 


219, note 10, dele “* Art. IX.” lege “ Art. XX VII.” 

254, line 3, dele “ them embers,” lege “‘ the members.” 

263, line 38, dele ‘ ordinances,”’ lege “‘ ordinaries.”’ 

278, line 1, dele ‘‘ this,’ lege “‘ the.” 

330, after line 14, insert sectional title, ‘5. Privilege of Parliament.” 
369, line 17, dele “to serve,” lege ‘from serving.” 5 

445, line 7, dele “although,” lege “ during which period.” 

600, dele running-head title, /ege “‘ Limitations on.” 


716, line 42, dele “It is no uncommon circumstance,” lege “It is a circum- 
stance which has occurred.” 


717, line 2, dele “ and,” lege “ and it is no uncommon circumstance.” 
In notis, dele “infra” passim. 


GENEALOGICAL TABLES. 


LINES OF DESCENT, AND CONTRACTIONS. 


Immediate Descent. 

~----++-+-- Line of Descent, when the number of 
generations is not specified. 

wees Line of Ilegitimacy. 

Concubines and Bastards in ttalic. 

d. b. F. Died before his Father. 

d.y. Died young. 

N. Name unknown. 





POLOPOLO: 





In the Chronological Table of the Norman Kings of England, the descent 
of the Viscounts Courtenay has been taken from ‘‘ Betham’s Tables,” but 
docs not coincide with that which has been stated by Dugdale in his “‘ Baronage,” 
or with the opinion of Mr, King of the Heralds’ College. 

Doubts have existed among genealogists as to the mother of some of the 
natural children of Henry I., which will account for an apparent inaccuracy 
in the lines of descent respecting their parentage. 


THE RISE AND PROGRESS 


ENGLISH CONSTITUTION. 


THE INTRODUCTION. 


Cuapter I. 


THE SAXON PERIOD. 
A.D, 564 to 1066. 


1. Preliminary Observations. 


2. Changes effected by the Saxons. 5. Feudal Divisions of Society. 
3. Prerogatives of the Saxon Kings. —G._ Local Divisions of the Country. 
4. ‘The Witena-Gemot. 7. Municipal Police. 


1. Preliminary Observations. 


Ir was the depravity of multitudes, as well as their mutual 
wants, which obliged men first to enter into societies, 
depart from their natural liberty, and subject themselves to 
government,—in fact, the bands of society are kept together 
by the hope of reward, and the fear of punishment. 

By the constitution of a country is meant so much of its 
law, as relates to the designation and form of the legislature ; 
the rights and practices of the several parts of the legislative 


body; the construction, office, and jurisdiction, of courts of 


justice. 

The constitution is one principal division, section, or title, 
of the code of public laws; distinguished from the rest only 
by the superior importance of the subject of which it treats: 
therefore the terms ‘ constitutional” and “ unconstitutional,” 
mean legal and illegal. 

In England, the system of public jurisprudence is made up 
of acts of parliament, of decisions of courts of law, and of 
immemorial usages; consequently, these are the principles of 
which the English constitution itself consists, the sources 
_ from which all our knowledge of its nature and limitations is 
to be deduced, and the authorities to which all appeal ought 
to be made, and by which every constitutional doubt can 
alone be decided. 

Most of those who treat of the English constitution, con- 
sider it as a scheme of government formally planned and 
contrived by our ancestors, in some certain sera of our national 
history, and as set up in pursuance of such regular plan and 
design. Something of this sort is secretly supposed, or 
referred to, in the expressions of those, who speak of the 
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“ principles of the constitution,"—of bringing back the con- 
stitution to its “ first principles,’—of restoring it to its 
“‘ original purity,” or “ primitive model.” 

The records of history justify the assertion that, no such 
plan was ever formed, consequently no such first principles, 
original model, or standard, exist :—that is, there never was 
a date or point of time in our history, when the constitution 
of England was to be set up anew, and when it was referred 
to any single person, or assembly, or committee, to frame a 
charter for the future government of the country; or when a 
constitution so prepared and digested, was by common consent 
received and established. 

The constitution of England, like that of most countries of 
Europe, hath grown out of occasion and emergency; from 
the fluctuating policy of different ages, from the contentions, 
successes, interests, and opportunities, of different orders and 
parties of men in the community’. 

The early history of our constitution is involved in obscu- 
rity, from the difficulty which is created in interpreting the 
ancient records, as they frequently refer to antecedent docu- 
ments, in language different from that of the originals; and 
even in different parts of the same document, a change of 
language occurs, where a circumstance or fact is intended to 
be reiterated. | 

Thus the word “ comitatus” was sometimes used to describe 
a ‘“ county,”—sometimes to describe the dignity of an “earl,” 
—and sometimes to describe the “ property of an earl,”— 
which, in the charter of John, is called the “barony of an 
earl.” 

By the charters of Henry the First, lands holden of the 
crown were to be redeemed by the heir “‘justa et legitima 
relevatione ;” the words “‘justa et legitima” were capable of 
different interpretations, and before the charter of John the 
reliefs exacted seem to have been in a great degree arbitrary*. 

It cannot be deemed surprising that a great deficiency of 
early records exists, when it is considered that, the want of 
such documents had been a subject of complaint, even in the 
reign of Henry the Second. 

This defect has arisen partly from the habits of that Age, 
when much was done verbally, and merely by acts of cere- 
mony, without the formation of any written document to 


1 Paley, Mor, and Pol. Phil. ch. 7. ® Madox, Hist. Exchequer. 
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preserve the memory of the transaction; partly from the 
disturbed state of the country for some time after the advent 
of William the First, and from the disorders which prevailed 
during the reign of Stephen, when everything was thrown 
into confusion, the ordinary administration of justice being 
long interrupted, and the country enduring the scourge of 
the most destructive civil war which ever afflicted England. 

The more settled reign of Henry the Second subsequently 
became unfortunate; his son Richard was generally absent 
from the country, and during his absence, and especially 
whilst he was in captivity, great disorder prevailed. 

The reigns of John and Henry the Third, extending through 
more than seventy years, were generally times, either of civil 
war, or of gross misrule; and it was the great business of the 
early part of the reign of Edward the Virst to compel the 
restoration of domestic tranquillity. His unfortunate attempt 
in Scotland, the consequent removal of his exchequer to 
York, his residence in the north, and the transaction of 
public business there, remote from the ancient repositories of 
records at Westminster, produced confusion in all the public 
offices, and particularly in the Exchequer. 

The reign of Edward the Second was disturbed, and ended 
with his deposition and death; and afterwards, especially 
during the wars between the Houses of York and Lan- 
caster, the care of public documents was probably too often 
neglected. 

And the civil war in the reign of Charles the First pro- 
duced, by its consequences, the destruction of many documents 
which might have been preserved in the Lords’ House of 
Parliament, and in the Privy Council Ofhce. 

Various inaccuracies exist, as to the distinction between 
“ constitution” and ‘“‘ government.” Bolingbroke correctly dis- 
criminates the one from the other. ‘ By ‘ constitution’ we 
mean, whenever we speak with propriety and exactness, the 
assemblage of laws, institutions, and customs, derived from 
certain fixed principles of reason, directed to certain fixed 
objects of public good, that compose the general system, ac- 
cording to which the community hath agreed to be governed. 

‘* By ‘government’ we mean, whenever we speak in the 
same manner, that particular tenor of conduct, which a chief 
magistrate, and inferior magistrates under his direction and 
influence, hold in the administration of public affairs. 
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“ We call this a good government, when the execution of 
the Jaws, the observation of the institution and customs, in 
short, the whole administration of public affairs, is wisely 
pursued, and with a strict conformity to the principles and 
objects of the constitution. 

“ We call it a bad government, when it is administered on 
other principles, and directed to other objects, either wickedly 
or weakly, either by obtaining new laws which want this 
conformity, or by perverting old ones which had it, and when 
this is done without law, or in open violation of the laws, we 
term it a tyrannical government.” 


2. Changes effected by the Saxons. 


It has been affirmed with an extraordinary degrce of perti- 
nacity, that some of the primary principles of our constitution 
have been derived from tho Romans; but the slightest unpre- 
judiced examination of the premises from which those deduc- 
tions have been made, clearly establish an opposite hypothesis; 
in fact, stronger evidence should be produced, in support of 
such a theory, than the beau ideal of an antiquary’s imagina- 
tion,—the casual discovery of a few old coins,—and the 
existence of an occasional tumulus. 

The constitution of England is indebted for its origin, to 
the accidental concurrence of cvents in the Saxon and 
Norman eras, which subsequently assuming the sanctity of 
ancient custom, by acquiescence obtained the authority of 
positive law. 

The Saxon invaders of Britain, as they proceeded in their 
conquests, expelled from those parts of the island which they 
subdued, almost all the ancient inhabitants, and having first 
destroyed such institutions as might have been established 
either by the Britons or the Romans, afterwards new settled 
the country, and made it purely Saxon. 

The ¢ruth of this proposition is proved by the state of the 
country and its language at this moment. The language is 
founded upon the Saxon, and almost every village,—almost 
every town,—bears a Saxon name,—scarcely a trace of an 
ancient British appellation remaining, except in the names of 
some of the principal cities, such as London and Winchester, 
and in the names of great rivers, and of some monntains and 
marshes. 
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Ethelbert, king of Kent, who reigned from a.p. 564 to 616, 
was distinguished as the author of the first written Saxon 
laws, which have descended to us, or are known to have been 
established':—and it is from the laws of Ethelbert and those 
of his successors that the best illustration of the Saxon era 
can be acquired’. 


3. Prerogatives of the Saxon Kings. 


At the head of the Saxon institutions was the king or 
a cyning,” who was distinguished by superior rank and privi- 
leges. He was to be prayed for, and voluntarily honoured’; 
his word was to be taken without an oath?; and he had the 
prerogative.of changing a capital into a pecuniary punish- 
ment*. His “ mund-byrd” and his ‘‘ were” were larger than 
those of any other class in society‘; his safety was protected 
by high penalties for offences committed in his presence or 
habitation, or against his family’, He had the lordship of 
the free*; he had the option to sell over sea, to kill, or take 
the were of afrceman thief; also to sell a ‘‘theow” over sea, 
or take a penalty’; he could mitigate penalties*; and could 
remit them, if private rights were not directly damnified®; 
he had a sele or tribunal before which thieves were brought’°; 
he had a tribunal in London"; his tribunal was the last 
court of appeal’?; he was executor superintendant of tho 
general laws, and usually received the fines attached to 
crimes’*. The Jews were his property’*; the high executive 
officers, the “‘ ealdormen,” “‘ gerefas,” ‘‘ thegns,” and others, 
were liable to be displaced by him’. He convoked the 
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1 Wilk, Leg. Sax. 7. 

* Some think that the laws of Ethelbert are the first Anglo-Saxon com- 
position (1 Turn. Hist. Ang.-Sax. 232), others give priority to Beowulf, the 
Traveller's Song, &c. Beowulf is said to be nearly cotemporary with 
Hengist (Beowulf by Kemble, Pref. xx. Lond. 1833); but the poem con- 
tained in the Cotton MS. Vit. A. xv. is not so old. There occur in it 
Christian allusions which fix this text, at least, at a period subsequent to 
a.D. 597. Some eminent scholars attribute this MS, to the early period 
of the tenth century. Conybeare’s Illust. of Ang.-Sax. Poetry, 32. 
3 Turn. Hist. Ang.-Sax. 281. Bosworth’s Origin of the Germanic and 
Scandinavian Languages, 14 et seq. 

1 Wilk. Leg. Sax. 10. * Ibid. 11. 8 3 Henry, 361. 

* Wilk. Leg. Sax. 71, 72. > Ibid. 22. § Ibid. 2. 
7 Thid. 12, ® Ibid. 77. 
® Spelm. Conc. 485; 3 Henry, 361. 10 Wilk. Leg. Sax. 8. 
1 bid, 10. 18 Domesday in loc. 18 1 Heming. Chart. 265, 
14 Wilk. Leg. Sax. 203. 18 Thid. 109, 122. 
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councils of the ‘“ Witan’*’,” and summoned the people to the 
army, which he commanded. 

But the accession of the Anglo-Saxon sovereign was not 
governed by the rules of hereditary succession ; his office was 
the invention, his appointment was the election of his people; 
present convenience being more attended to than general 
principles, and the idea of any right when once excluded, 
was but feeble and imperfect. Thus, although the dynasties 
of Wessex were more steady and regular than any others in 
the octarchy; yet the son of its third king, Cealwin, did not 
succeed, though he existed. The son of Ceolwulf was equally 
passed by. Ceadwalla left two sons, yet Ina acceded, to their 
prejudice, and Ina was elected king, though his father was 
alive. Some other irregularities of the same sort took place 
before Egbert, and continued after him. 

Ethelbert, the second son of Ethelwulph, left sons, and yet 
Ethelred succeeded in their stead. They were still excluded, 
when Alfred and his son received the crown. Athelstan, 
though illegitimate, was chosen in preference to his legitimate 
brothers. On Edgar’s death, both his eldest and youngest 
sons were made candidates for the crown, though Edward was 
preferred; and although Edmund Ironside left a son, his 
brother, Edward the Confessor, after the Danish reigns, was 
preferred before him. To the exclusion of the same prince, 
Harold the Second obtained his election’’. 

The revenues of the crown were the rents and produce of 
its lands in demesne; customs in the sea-ports; tolls in the 
markets, and in the cities on sales; duties and services to be 
paid in the burghs or to be commuted for money; ‘‘ wites,” or 
penalties, and forfeitures, which the law attached to certain 
crimes and offences ; heriots from thanes, and various payments 
and benefits arising on the circumstances stated in the laws. 
The crown being only the usufructuary of its lands, could not - 
alienate any of these Jands, even to the church, without the 
consent of the Witena-Gemot’’. 

The Saxon kings never claimed the power of making laws, 
or imposing taxes, without the advice and consent of their 
Witena-Gemot; and as hereditary titles of honour, uncon- 
nected with offices, were unknown’*, they could not have 
exercised the prerogative of granting titles*®. 


6 Wilk. Leg. Sax. 109. 17 3 Turn. Ang.-Sax. 146. 


1° 3 Henry, 301. Squire on the Eng. Const. 211. 1 Spel. Concil. 340. 
19 2 Hranew Th0 20 Thid &A8 
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The prerogatives and rights of the Anglo-Saxon’ cyning, 
were definite and ascertained ; they were such as had become 
established by Jaw or custom, and could be as little exceeded 
by the sovereign, as withheld by his people. 

That they were not arbitrary privileges of an unknown 
extent, 1s evinced by William the First finding it necessary, 
to have an official survey of the royal rights taken in every 


part of the kingdom; and the hundred, or similar bodies, in 


every county, made the inquisition to the king’s commissioners, 
who returned to the sovereign that minute record of his 
claims upon his subjects, which constitutes the Domesday 
Book. The royal claims in Domesday were, therefore, not the 
arbitrary impositions of the throne, but were those which the 
people themselves testified to their king to have been his legal 
rights. 


4, The Witena-Gemot. 


As the king was the highest magistrate, so the Witena- 
Gemot was the highest court, in which, with the king at its 
head, the sovereignty of the state resided. 

The ‘“ Witena-Gemot,” from its name’, seems to import 
that the Saxon legislature was a selected body; but how that 
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selection was made, whether any of the members claimed an _ 


hereditary right, or any right as possessors of land, whether 
any derived their title from the election of the people,. or 
whether all owed their selection personally to the crown, as 
the ‘“‘ earls” seem to have done, is now unknown. 

From the language of the Anglo-Saxon laws, and signa- 


1 The “Gemot” and its members have various appellations. In the 
vernacular tongue they were styled the Witena-Gemot (assembly of the 
wise); the Englareed gifan (council givers); the Eadigra geheahtendlic 
ymceyme (illustrious assembly of the wealthy); the Eadigan (wealthy) ; the 
- Mycel Synoth (great synod). Saxon Chron. 154; MS. Claud. A. 3; Saxon 
Chron. 148; Alfred’s Will; Wilkins, 76, 102; ibid. 72, &c. 

In the Latin phrases applied to this assembly by our forefathers, they have 
been called “ optimates,” “ principes,” “ primates,” “ proceres,” “ conciona- 
tores Anglise,” &c. (Ethelward, 847. Heming. Chart. 15, 17,23. MS. Claud. 
MS. Cleop. 3 Gale, 484, 485. 3 Turn. Ang.-Sax. 179.) The kings who 
allude to them in their grants, call them “ My witan ;” “ meorum sapientum 
archontum;” “heroicorum virorum;” “conciliatorum meorum;” “meo- 
rum omnium episcoporum et principum optimatum meorum ;” “ optimatibus 
nostris.” Heming. Chart. 2, 41,57. MS. Claud. C. 9, 103, 112, 113. 

But these are only different words to express the same thing. With 
reference to their presumed wisdom, they were called ‘ witan;” with 
reference to their rank and property, or nomination, they were style 
“ eadigan,” “ optimates,” “ principes,” “ proceres,” &c. 
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tures of the charters, the bishops, abbots, earls, ealdormen, 
and those who bore the title which was latinised into ** Dux,” 
‘ Principes,” &c. were parts of the great national council, and 
it is also manifest that others besides these higher nobles also 
attended it; described as “ thegns,” ‘‘ ministri,” ‘ milites,” 
and several who are mentioned in the charters without any 
designation of legal rank, except that of being part of the 
gemot. Thus Ina, in the introduction to his laws, stated 
them as having been made by the advice of three orders in 
the nation. ‘‘ My bishops, and all iny ealdormen, and the 
eldest witan of my people, and a great collection of God’s 
servants’;” and a charter of Iddgar, in 973, besides the king, 
two archbishops, three bishops, three abbots, four duces, and 
four discthengs, has twenty-one without a title among the 
according persons’. 

It also seems, from the charters of Kenulf, king of Mercia, 
a.v. 811, that the Witena-Gemot contained members who 
had lands, and some who had none, and therefore the latter 
could not have sat in that assembly by virtue of their baronies 
or landed property*; but whether these persons were repre- 
sentatives of the boroughs has not been ascertained by 
authentic documents; but arguing from analogy, no such 
right could have existed, because the commons had no share 
in the governments established by the Franks, Burgundians, 
and other northern nations, and we may conclude that the 
Saxons, who remained longer barbarous and uncivilized than 
those tribes, would never think of conferring such an extra- 
ordinary privilege on trade and industry. 

The “* Witena-Gemot” was convened by the king’s writ’; 
the times® and places’ of meeting being adapted to circum- 
stances, and the king presiding over its deliberations®. 


2 Wilk. Leg. Sax. 14. 

> Dng. Mon. 244; ibid. 29, 37, 62, 66, 103, 141, 211, 215, 229, 238, 244, 
258, 266, 276, 287,288. Ieming. Chart. 12, 18, 23, 28, 65, 87, 224, Astle’s 
Charters, MSS. No, 2,31. 3 Turn. Ang.-Sax. 187. 3 Gale’s Script. 517, 
620, 523. MSS. Cot. Aug. A 2. Ingulf. Hist. 117. 

* Dug. Mon. 189; sed vide 3 Gale’s Scrip. 513. 

> Saxon Chron. 163; vide etiam 3 Gale’s Script. 395. MS. Claud. c. 9, 
p. 122. 

° Saxon Chron. 161, 163, 164. Astle’s MS. Chart. No. 2. Heming’s 
Chart. 50. Mirror, c. 1,8. 6. 

7 Saxon Chron. 124, 128, 142, 146, 161, 163, 168. Heming. 93. MS. Cot. 
Aug. 2, 20. Astle’s MS. Chart. No. 8,12. MBS. Cleop. B. 13. M8. Claud. 
c. 9,121. 8% Turn. Ang.-Sax. 208. 

® MS. Claud. c. 9, p. 122, Eth. Abb. Ailr, 
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The principal dutics of the ‘“ Witena-Gemot” were to elect 
the Sovereign, assist at his coronation, and to co-operate in 
the enactment and administration of the laws’. 

The ‘“ Witena-Gemot” made treaties jointly with the king ; 
for the treaty with Guthrun and the Danes thus begins :— 
‘This 1s the treaty which Alfred king, and Gythrun king, 
and all the witan of Ingland, and all the people in East 
Anghia, (that is, the Danes,) have made and fastened with 
oath’®.” 

They also aided the king in directing the military prepara- 
tions of the kingdom. Thus, a.n. 999, the Saxon Chronicle 
states, that “the king ordered, and all his witan, that man 
should gather together all the ships that were to go to 
London’’.” 

Impeachments of great men were made before them; thus 
a gemot assembed in London, a.p. 1052, which ‘all the eorls 
and the best men in the country” attended. There Godwin 
made his defence, and purged himself before his lord the king 
and all the people, that he was guiltless of the crime charged 
on him and his sons. The king forgave him and _ his 
family, and restored them their possessions and the carl- 
dom ;—but Archbishop Robert and all the Frenchmen were 
outlawed, for causing theso dissensions between Godwin and 
the king’*. 

So likewise ‘all the ‘ opt/mates, meeting at Cyrnceaster, 
in the reign of Ethelred, banished Elfric for high-treason, and 
confiscated all his possessions to the king’’.” 

It was also a part of their duties to examine into the state 
of the churches and monasteries, and their possessions **, making 
and confirming grants of land’*, releasing land from improper 
impositions and payments’’, inquiring into the necessities of 
the secular deputies, as well as into the monasterial disci- 
plines, and into the ecclesiastical morals’’, rectifying the 
casual loss of title-deeds'*, confirming the acts of previous 


® Bede, lib. 2,c. 5. 3 Turn. Ang.-Sax. 209. 

10 “Wilk. Leg. Sax. 47. Ibid. 104. Saxon Chron. 132, 140, 150. 
3 TIenry, 360. 

11 Saxon Chron. 126; vide etiam ibid. 130, 165. 12 Tbid. 168. 

18 MS. Claud. c. 9, 123, 124; vide etiam Saxon Chron. 164, 169. 3 Turn. 
Ang.-Sax. 211. 

14 Astle’s MS. Chart. No. 2. 

18 Ibid. No. 8 1 Dug. Mon. 20. 

16 Thid. No. 2, 17 Thid. No. 12, 8 Thid, No, 21. 
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councils’®, acting as a high court of judicature®, appointing 
all the magistrates*'. and regulating the public coin of the 
kingdom **. 

That the Witena-Gemot sometimes resisted the royal 
acts, appears from their not choosing to consider valid a gift 
of land by Baldred, king of Kent, because he did not please 
them *’, and it would seem that the king could not confer any 
title to land, without the assent of the gemot, for a gift of 
land by a king is mentioned; ‘Sed, quia non fuit de con- 
sensu Nagnatum regni, donum id non potuit valere**;” and as 
confirmatory of this position, it appears that, a.p. 811, Cen- 
wulf, at a council, stated he had given some lands of his own 
right, with the advice and consent of the said council®. 

The lands of the Anglo-Saxons, the burgs, and the people, 
were subject to definite payments to the king as their lords, 
and, unless specially exempted, all lands were lable to the 
building and reparation of bridges and fortifications, and to 
military expeditions, according to a defined scale. : 

That which is commonly called “ taxation,” seems to have 
commenced in the time of Ethelred, and to have arisen from 
the evils of a foreign invasion®; but these payments were 
ordered by the king and the Witena-Gemot*’; in fact, no 
property belonging to a freeman was taxable, without the 
consent of the gemot. 


5. Personal Ranks in Society. 


The Saxon laws, Fleta, and the Year Books, exhibit the 
great personal division of society into the free and bond: for 
hereditary legislative dignities were unknown to the Saxons, 
and the highest orders of the state were accessible to the most 
humble freeman. 

The “ liber homo,” or freeman, has existed in this country 
from the earliest periods, as well of authentic as of traditionary 
history, entitled to that station in society as one of his con-’ 
stitutional rights, as being descended from free parents, in 
contradistinction to ‘ villains,” which should be borne in 
remembrance, because the term ‘ freeman” has been in 

19 MS. Claud. c. 9,124. Astle’s MS, Chart. No. 2. 

#9 1 Heming. Chart. 93, 17, 27, 50, 120. Ingulf. 12. 

21 1 IJenry, 361. *3 3 Henry, 363. *8 Spelm. Conc. 340. 

*4 1 Dug. Mon. 20. “> Astle’s MS. Chart. No. 8. 


£6 Henry Hunt. lib. 5, 357. Brompton. Chron, 879. Ingulf. 55. 
#7 Saxon Chron. 126, 132, 136, 140, 142. 
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modern times perverted from its constitutional signification, 
without any statutable authority. 

A church establishment connected with the state pervaded 
the country, consisting of archbishops, bishops, abbots, priors, 
deans, canons, arcldeacons, priests, parochial rectors, &c. ; 
besides the monks and nuns of their various cloisters. 

A nobility, whose titles were personal, and not inherited, 
existed, and were known as “ ealdorman’,” ‘ hold*,” “ here- 
toch®,” “ eorl*,” and ‘ thegn’®.” 

An order of “ milites,” a species of knighthood, was like- 
wise recognised, who ranked higher than a “ freeman’.” 

But these distinctions were nothing more than mere arti- 
ficial ranks in society as incident to office, the members to 
which were all equally subservient to the laws as the freeman, 
between whom, apart from office, no political or vain differ- 
ence was recognised, except that which resulted from the 
acquisition of wealth, or the intellectual or moral worth of the 
individual; and no system of primogeniture existed, the lands 
of all being transmissible by will, according to the directions 
of the testator. 

It cannot have escaped observation, that the Roman 
patriotism, even in the boasted times of the Commonwealth, 
was far from being dirccted by a liberal spirit ; it proceeded 
from narrow and partial considerations ; and the same people 
who displayed so much fortitude and zeal in establishing and 
maintaining the freedom of their capital, made no scruple in 
subjecting the rest of their dominions to an arbitrary and 
despotical government ; and it is to be regretted that analogous 
principles of worldly selfishness were recognised by the Anglo- 
Saxons in the treatment of their slaves: but the love of power 
is natural,—it is insatiable,—almost constantly whetted, and 
never cloyed by possession. 

The villains, under the Anglo-Saxons, had not essentially, 
any constitutional, or political rights; they were allowed to 
be put into bonds, to be whipped’, and branded *; and on one 


1 Wilk. Leg. Sax. 14, 20, 22, 38, 42, 71, 78, 136. Saxon Chron. 78. 

* Ibid. 71. Saxon Chron. 101, 102. 3 Turn. Ang.-Sax. 224. 

® Tbid. 

4 Spel. Conc. 164. Wilk. Leg. Sax. 3, 7, 35, 53, 70, 71, 82, 112, 142. 
Saxon Chron. 37, 42, 62, 121, 122, 123, 127, 164—173. 

5 Wilk. Leg. Sax. 47, 63, 64, 70, 71, 72, 80, 118, 125, 130, 135, 144, 250, 
276. Bede, lib. 2,c. 9; et lib. 4,c. 22. Du Cange, voc. Lideralet. 

° 3 Turn. Ang.-Sax. 218. 

7 Wilk, Leg. Sax. 15, 22, 52, 53, 59. ® Ibid. 103, 109. 
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occasion are spoken of as if actually yoked,—“ let every man 
know his teams of men, horses, and oxen*;” in fact, they 
were part of the chattels of their master, and, as such, bought, 
sold, and transmissible at his pleasure: such was their 
deplorable state, that even by the laws of Ina’’, although all 
other persons were to be punished by pecuniary mulcts, they 
were punishable with stripes ; and even in the Liber Assisarum 
it is expressly laid down, “ that whatsoever a villain possesseth 
is his lord’s;” for which reason the lord could not sue his 
villain, nor could a villain have even an appeal of “ mayhem” 
against his lord, for if he recovered damages, the lord could 
retain them. 

But, notwithstanding the existence of such enactments, the 
Anglo-Saxon laws evince an anxiety to increase the number 
of freemen; for wherever a person permanently resided, and 
was responsible from his inhabitancy to the local burdens of 
the place, he became entitled to all 7ts local privileges ;—the 
spirit and letter of the Saxon laws abstractedly contemplating 
a reciprocal union of burden and benefit, and that principle 
was acted upon in the most extensive sense until the Tudor 
dynasty. But as the House of Commons rose in importance, 
such rights from responsible rcesiancy were wilfully and basely 
encroached upon, for the gratification of personal ambition and 
political intrigue. 

The common law principle upon which villainage and 
emancipation depended, was a mutuality, consisting of service 
upon the one hand, and of protection on the other. 

If, by default of the lord, that mutuality was in any way 
defeated, the condition of villainage was destroyed. 

If a villain resided one year and a day without the juris- 
diction of his lord, and in a borough, he was bound to do his 
suit at the ‘ court leet,” and upon the jury presenting the 
fact of residence, he became entitled, and indeed bound to be 
sworn, enrolled, and recorded as a freeman: and therefore, 
after such proof of freedom, the lord could not reclaim his 
villain but by due course of law, and was consequently driven 
to his writ, de nativo replegiando, which he might have at any 
time within seven years, but after that period the villain was 
for ever released. 

If a villain traded for a year and a day, 1t was prima facie 


° Wilk. Leg. Sax. 47. 
° Li. Ina, 8, 54, cited M. and 8, Hist. of Boroughs, 17. 
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evidence of his freedom; and from that circumstance alone 
arose the direct connexion of trade with the acquisition of 
freedom, but trading had no relation to the acquisition of 
‘ citizenship ” or “ burgesship.” 


6. Local Divisions of the Country. 


During the early period of the Anglo-Saxon dynasty, the 
country was first divided into counties, the kingly power 
being partially deputed to a sheriff in cach county, and two 
courts committed to his jurisdiction, the ‘‘ shire-court” and 
the “ tourn of the sheriff;” every freeman within the county 
being compelled to attend the latter, for the purpose of swear- 
ing allegiance to the king. 

As population imereased, it was deemed a public grievance 
that, a vast body of persons should have to forsake their resi- 
dence in order to attend the sheriff’s tourn; and the king, as 
the head of the exccutive power, granted to such inhabitants 
a court, commonly known by the name of the “ leet,” at 
which they were bound to perform the suit and service which 
they had been accustoined to do at the tourn of the sheriff. 
This local government, and exclusive Jurisdiction apart from 
the county, being the origin and foundation of boroughs; 
and from the laws of Canute it appears that all boroughs had 
one law, and the other Saxon regulations also establish that 
fact. 

It should likewise be observed, that the counties were 
subdivided into hundreds, tythings, lathes, and -wapentakes ; 
and boroughs, where thoir extent rendercd it necessary, into 
‘¢ wards.” 


7. Municipal Police. 


The local administration of justice, the promotion of per- 
manent residence, and the preservation of the peace, were the 
- chief objects of the Saxon police. 

The local divisions of shires and boroughs had their pre- 
siding officers’ and separate jurisdictions. The ‘“ ealdorman” 
at first was the presiding officer in both; but subsequently 
the moro specific names were applied to the king’s officer in 
each,—of “* shire-reeve ” for the county, and “ port-reeve ” for 
the borough. 


' Wilk, Leg. Sax. 9, 12, 48, 49, 54, 55. 
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The local administration of justice was effected by the 
“ reeve” in the fole-mote; which, in after-times, was in the 
counties called the ‘“ shire-gemote,” or “ sheriff's tourn,” and 
in boroughs the “ burgh-mote,” or “ court-leet,” of the 
borough*; his duty consisted in preserving the king’s peace, 
prosecuting and punishing “ murder,” “ rapine,” and ‘‘ wrong,” 
and making them who cominitted such offences, responsible 
to justice for their conduct *. 

Every freeman was bound by his oath, and by his pledges 
in the “‘fole-mote,” to be forthcoming at all times, to do what 
justice required of him‘. The freemen in the ‘“ borough- 
gemote” attended, and swore for themselves, finding their 
own pledges; tho “ villains” were answered for by their 
lords in their own courts: and if any freeman did not attend, 
and “ put or set himself in pledge,” he was outlawed’. 

It is evident that every freeman, in order to be “law-worthy,” 
?.¢., taking upon himself the burdens and responsibilities of the 
law, and by those means entitling himself to its privileges, 
was bound to subinit himself to the jurisdiction of the ‘ hun- 
dred,” ‘“ decenna,” or ‘ borough;” and if, after twelve years 
of age, he neglected so to do, he became subject to punishment 
for his default. So that, by these institutions, a freeman (or 
hber homo) was, as regarded his own rights, entitled, and, as 
related to the public, bownd to perform the duty of putting 
himself under pledge, and security by oath, to abide by the 
law,—a system which existed till modern times’. 

The domestic peace of every individual was promoted by 
strong laws against trespasses in his house or lands, and the 
householder was responsible for the due regulation of his 
house, and the conduct of his guests or inmates; at the same 
time he could not receive a “ foreigner” or “ stranger” into 
his house for more than three days, unless he had previously 

® Wilk. Leg. Sax. 39, 41, 54, 55. 

® Ibid. 9, 12, 39, 41, 48, 49, 50. ‘ Ibid. 69, 103. 5 Ibid. 

° The enrolment of the inhabitants in every district, as practised by the 
Anglo-Saxons, seems so practically useful, and so obviously to be necessary, 
that we cannot be surprised at its having been part of our law. Some 
arrangement of that kind is to be found in almost every stage of man’s 
existence, and in every part of the world. In the Mosaic law,—where the 
tribes are classed and taxed. In the Athenian law,—where all who were 
of certain age, and not excluded by any personal fault, were enrolled. In 
the Roman law,—where suck. a system formed a considerable head of the 
institutions of that people: not to mention the numerous analogous in- 


stances to be met with in the accounts of modern travellers, even amongst 
the most uncivilised nations. 
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served him as a follower; and prohibitions, enforced by fines, 
were directed against the harbouring of fugitive villains. 

Bail was given for prosecutions and defences; wrongs were 
punished by fines to the state, with compensation to the 
aggrieved: every class having a fixed pecuniary value, by 
which they were respectively estimated, called his “ were,” 
also another called ‘‘ mund,” by which tho value of his social 
peace was guarded; and several enactments existed against 
judges for illegal punishments. 

The reputation of a good character was almost imperative, 
because the Saxon principle respecting accusations was, that 
of the accused producing a certain number of his neighbours 
who swore to their belicf of his innocence; but, if convicted 
of perjury, they were ever disqualified from giving evidence. 

Vagrancy was prohibited; commercial transactions were 
required to be public in the presence of witnesses *® appointed 
for that purpose; and fairs and markets were allowed either 
by public or royal charter; tolls and payments to those 
entitled to reecive them accompanied their sales; tolls 
also were levied on the high roads on those who passed with 
traffic; but the observance of Sunday, as a day of rest from 
all worldly labour, was strictly enforced 7, and every man was 
ordered to perform to others the right that he desired to have 
himself. 

If justice was denied in the county and hundred courts, an 
appeal lay to the king; but if the cause was brought before 
the king in the first instance, the plaintiff incurred a fine. 
No man was permitted to seek justice from the king till he 
had failed in obtaining it at home; and no one was to apply 
for justice to the king till he had been denied justice in his 
hundred’*, 

It is impossible to refrain from culogizing the freedom and 
security of the Saxon institutions; and Alfred, perceiving the 
‘cordial and unanimous feeling in favour of their continuance, 
which pervaded all classes who were subject to their restraints, 
collected the laws upon which they were founded: the intro- 
ductory chapter to which collection he concludes with the 
following declaration, that “he had collected together and 
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° ‘Wilk. Leg. Sax. 9,48. Ll. Ina, s. 25. Ll. Edw. Sen. s. 1. Li. Ethelred. 

7 Ll. Ina, Li. Guthrun,s. 7. Judicia Civitatis Lundonie. Supplement 
to the Laws of Edgar. 

° Li. Edgar, c. 2, 8. 2. 
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committed to writing many of those things which his ancestors 
had observed, and which he approved; and, with the advice 
of his ‘ witan, had neglected many of them which he did 
not approve;” and that “he had not dared to attempt to 
commit to writing any of lus own, for it was unknown to 
him what might be satisfactory to them who succeeded him. 
But whatever he could find, either in the days of ‘ Ina,’ 
‘ Offa,” or ‘ Ethelbert, which appeared to him just, he had 
adopted, and the rest he had neglected.” 

The principle upon which Alfred acted in his legislative 
capacity, was permitting the continuance of theoretically 
defective Jaws, rather than destroy the foundation upon which 
all laws depend; viz., respect for established authority,— 
which sudden changes, even for the better, are apt to under- 
mine, and any deficiency in the theory of his laws was more 
than counterbalanced, by the equitable and ready dispensation 
of thei in practicco: instead, therefore, of introducing new 
machinery, which, however theorctically improved, would 
not have practically answered in ignorant hands, he contented 
himeclf with making that which he had work well, by his 
unremitting care and vigilance. 
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Cuapter II. 


THE NORMAN ERA. 
A.D. 1066—1154. 


WILLIAM I.—WILLIAM II.—IIENRY L—STEPHEN, 


Secrion I, 
WILLIAM I., Jan. 5, a. p. 1066,—Sept. 9, a.v. 1087. 


1. Maintenance of the Saxon Institutions. 


2. Tenure of Lands. , 6. Domesday. 
3. Laws of William the First. 7. Sac and Soe defined. 
4, Administration of Justice. &. Legislative Assemblies. 


5. Ecclesiastical Jurisdiction. 


1, Maintenance of the Savon Lnstitutions. 


Tur memory of no individual has received such unmerited 
abuse as hag been heaped upon that of William I.; whether 
such abuse was wilful in its malignity, or sincere in its 
ignorance, is not worthy of inquiry, for the existing records of 
that period irresistibly establish its gross injustice. 

Wiliam I. claiming a lawful title to the crown’, was 
naturally bound to uphold and respect the Saxon institutions ; 
and we therefore find he collected, revived, confirmed, and 
improved the laws of the Saxon kings who had preceded him; 
and the collection of the laws of Edward the Confessor, and 


1 The memory of Ldward the Confessor appears to have been treated 
with the greatest respect throughout the Survey. In two instances he is 
termed “ gloriosus rex Edwardus.” (Tom. ii. fol. 416 B. 425 L.) 

Throughout Domesday, Harold is constantly spoken of as the usurper of 
the realm,—“ quando regnum invasit.” (Tom. i. fol. 38.) Once only, at 
Sudbertune in Hampshire, it 1s said, “ quando regnabat.” (Abid.) Of 
William I. it is as constantly said, “ postquam venit in Angliam.” Once 
only does the expression occur, “ postquam W., rex conguisiuit Angliam.” 
(Compare Script. Norm. Antig. a Duchesne, 204.) 

Haroldus invasit is also the language of the Chartulary of Battle Abbey, 
—< Anno ab Incarnatione Domini mM.uxv1, Dux Normannorum nobi- 
lissimus Willelmus cum manu valida pugnatorum in Angliam transnavi- 
gavit, ut regnum Anglis, sibi a suo consanguineo Rege Edwardo dimissum, 
de manu Heraldi, qui illud tirannica fraude invaserat, abstraheret.” (MS. 
Cotton, Domit. A. ii. fol. 21. MS. Cotton, Claud. C. ix. 

And William Rufus, in an instrument which will be found in the last 
edition of Dugdale’s Monasticon, (3 vol. 377,) speaks of his father’s “ here- 
ditary right” to the throne of England. 
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the enactment of lus own laws, evince his anxiety to govern 
his subjects in accordance with their ancient freedom *, and at 
the same time afford an ample refutation of those flippant asser- 
tions, by which his memory has been so causelessly traduced. 

It must, however, be confessed that, upon many occasions, 
he committed apparent acts of tyranny; but it should be 
remembered that the descendants of all those who adhered to 
Harold, and who were dispossessed of their properties, must 
have been his powerful and inveterate foes, and that his 
reign was continually agitated with schemes to overthrow his 
government’®, and therefore such acts might be justified upon 
the grounds of political necessity; for if he had acted other- 
wise, he might have lost his crown, and involved the kingdom 
in greater calamities than those which it actually experienced. 

The Normans and other foreigners who aided Wilham J. 
in acquiring the crown, neither formed the great popula- 
tion of the country, nor expelled the mass of the former 
inhabitants. The invaders were comparatively few in number, 
and very early mtermarricd and mixed with the greater mass, 
and assumed with the Saxon inhabitants the general name 
of “ English;” and the anxiety of the invaded, from the 
beginning of the Norman invasion, to retain the Saxon laws 
and form of government, was, by degrees, felt in common 
with them by such of William’s adherents as were settled in 
England; which was illustrated, after a short period, by the 
exchange of property in Normandy for property in England, 
by those resident in Ingland, and particularly the castle of 
Tovebrig, or Tonebrige, the residence of the Clare family. 

If the king had been desirous of governing the kingdom by 
his sword alone, if he had been the tyrant which has been 
represented, he would with his army have maintained exclu- 
sive possession of a division of the country, in order more 
effectually to oppress the natives, and repress their agegres- 
sions; but, in truth, the Norman barons anid chiefs were to 
him a source of greater disquietude than the Saxons, which is 
evinced by the fact, that the large grants of lands which 


+ © Legem 57 annis sopitam excitavit—excitatam reparavit—reparatam 
decoravit—decoratam confirmavit—ct confirmata vocata est lex sancti regis 
Edwardi. Wilk. Li. Sax. 216. 

* Pict. 144, 145. Orderic, 189, 303, 304, 318, 349. Lanfranc ep.” 318, 
Chron. Sax. 187. Flor. 641. Malm. €0. noth, Vit. Can. xiii. Chron. 
Petro, 51. Saxo, 217. 1 Hume, 240, 242, 248, 262, 272. 1 Lingard, 385, 
440—447, 
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were made to them, were generally dispersed in different parts 
of the kingdom; so that but in few instances, had one man 
a great influence in one place, and wherever a more extensive 
grant was made in one place, it seems to have been generally 
on the borders of Wales, or in the north, where the pro- 
prietors would have to contend with foreign foes: therefore it 
was the policy of William to conciliate the Saxons. 

It should likewise be remembered, that the northern tribes 
were all propagated from the same original stock, so their 
institutions, though divorsificd by time, climate, and accident, 
bore a strong resemblance to each other; and the customs 
of the Normans were readily amalgamated with those of the 
Anglo-Saxons: and of all the feudal services enforced by the 
Normans, there is not perhaps one, of which some obscure 
traces may not be discovered among the Anglo-Saxons‘. 

That the strongest analogy existed between the laws of 
Kugland and those of Normandy, 1s proved by a comparison of 
“‘ Glanville” with the ‘“ Grand Coustumicre of Normandy.” 
The similarity does not alone subsist in matters of essential 
justice, which are, or ought to be, the same in all countries, 
but in the rules of descents, the terms of limitations, the forms 
of writs, and many other things of an indifferent nature, which 
could neither have arisen from necessity, nor from accident’. 

In fact, the outlines of the English Constitution are not very 
different at this day from what they were in the reign of 
William I.; but the powers which were then universally 
acknowledged, and the spirit of the old institutions, have been 
since more minutely apphed to the detail of administration, 
and adapted to the subsequent variations that have occurred 
in the mode of living, and in the condition of individuals. 


2 


‘enure of Lands. 


It appears from the Saxon laws, that a considerable portion 
of the land .in England, was held under the lords by persons 
of a greater or less degree in bondage, owing services either of 
a mulitary, or of an agricultural or civil character; and that 
manumission from these services, was an object of great desire 
to such dependants. 

There appears no solid reason for thinking, that the material 
parts of the feudal tenure, even as exercised by the Normans, 


‘ 1 Lingard, 436. Leg. Sax. 219. Ingulph. 88. Hoveden, 343, 
* Tale, list Com. Law, 120. 6 Henry, 49, 
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did not exist in England before their arrival, particularly 
when it is observed that, a considerable portion of the lands 
entered in Domesday are stated to be held by the same 
tenure, at the same rent, and subject to the same services as 
they were in the time of Edward the Confessor; and the 
internal evidence of Domesday bears no reference to any 
simultaneous surrender of former tenures, and re-grant of the 
same lands as feudal. 

The free spirit of our Saxon institutions, the manner in 
which they encouraged the manumission of bondmen, and the 
acquisition of freedom, might in some degree have abated 
the rigour of the feudal system, which, being borrowed from 
the north of Europe, might have been continued with undi- 
minished, if not increased tyranny, among the Normans; and 
thus they might have brought over to this country some of 
the most severe provisions, and the heavier services of their 
law, but they could not have been numerous, nor could they 
now be defined, or pointed out with any considerable accuracy. 

The Normans, in all probability, introduced some new 
provisions, and attempted more, as appears by the conclusion 
of the compilation of the laws of Edward the Confessor, and 
is ina great degree established by the fact, that those laws 
had for a length of time been neglected; and that it was a 
question between the Normans and the English, whether they 
should be restored or not. But the fact of their having been 
restored is decisive to show, that no great change was ulti- 
mately allowed to prevail, and that the general system of the 
laws continued much the same under the new dynasty of the 
Normans, as it had been under that of the Saxons, with the 
exception of a few usurpations, which might have been effected 
from time to time by some of the more powerful Norman 
barons, or were introduced by the tyrannical and violent suc- 
cvessors of William I. 

The temporary adoption of the Norman system, and the 
subsequent restoration of the Saxon, may account for those 
crude assertions and fanciful theories, relative to the intro- 
duction of the Norman tenures, which have been assumed as 
facts, and may at the same time afford a solution of the 
question °. 

Those freehold tenures held immediately of the crown, after 
the completion of the conquest, which were deemed lay-fees, 


1 M. and 8. Hist. of Boroughs, 69, et seq. 


i 
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seemed to have consisted of tenures by ‘“ knight service,” 
tenures by “‘ serjeanty,” and tenures of “ lands of the king’s 
demesnes,” paying only some certain rent, or render ®. 

The tenure by “ knight service*” was by render of certain 
services of one or more knights, completely armed and 
accoutred for war, with their horses and attendants, or a por- 
tion, as a half, a third, or a sixth of such service‘; and this 
was military tenure’. 

Tenure immediately of the crown by “ scrjeanty” was by 
performance of some service immediately to the king; and 
this service was of two sorts. That denominated ‘“ grand 
serjeanty,” consisted generally of some service immediately 
respecting the king’s person or dignity; as to carry the king’s 
standard, to be his constable or marshal, his butler, chamber- 
lain, or some other similar service, or indeed any service in 
attending the king’s person, or other service to be performed 
about the king’s person ®. 

The service of “ petit serjeanty ” of the crown consisted in 
some inferior specified service, not strictly military or per- 
sonal to the king. Grand serjeanty was deemed a military 
service; but petit serjeanty was of an inferior description, and 
was esteemed of that species of tenure called ‘“ tenure in 
socage,” a term applicable to all freehold tenure of the crown, 
or of others, which was not a military tenure. 

It should also be observed, that ‘“‘ tenure per baroniam ” 
was generally a tenure by military service merely; though in 
consequence of the charter of William I., Henry I., Henry IT., 
and the great charters of John and Henry IIJI., no charge 
could be legally brought on land holden by such tenure beyond 
the service-deed, (except the ordinary aids mentioned in the 
great charters’,) without the consent of the tenants, who were 
therefore to be summoned for the purpose of granting an 
extraordinary aid, as required by the charters of John. 

® First Report Dig. Pecrage, 31, et seq. 

® Spel. Gloss. 219. Mirrour, c. 2, 8. 27. 

4 2 Inst. 596. Stat. West. 1, c. 36. Stat. de Milit. 1 Edw. II. Co. 
Litt. 69. Pasch. 3 Edw. I. 

5 4 Inst. 192. ® Litt. s. 153, 154, 156, 158; 2 Inst. 233. 

7 The occasions on which these aids were demanded and granted, were 
three :—l. To make his eldest son a knight. 2. To marry his eldest 
daughter. 3. To ransom his person when he was taken prisoner in war. 
The rate of these aids was unsettled, but averaged one mark, or one pound, 
for every knight’s fee—Spelman. Du Cange, Gloss. voc. Auwilium. 


Madox, Hist. Exch. c. 15. Glanvil, lib. 9,c. 8. Bracton, 1. 2, tr. 1, c. 18, 
s. 8 2 Inst. 233. Phillip’s Life of Pole, i. 223. 
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Lands holden by any of those services of the king were 
hereditary, and considered as illustrious, owning no superior 
but the king; and tenure by “ grand serjeanty,” as well as 
tenure by ‘“ knight service,” was deemed a military tenure, 
and subject in the same manner to the incidents of military 
tenure; namely, the custody and marriage of the heir, if 
within age at the death of the ancestor, and payment of 
relief on succession to the inhcritance, if the heir happened to 
be of age, at the death of the ancestor. 

On the death of the ancestor, lands holden by “ knight 
service,” and by “ grand serjeanty,” were, upon inquisition 
finding the tenure and the death of the ancestor, seized into 
the king’s hands*. If the heir appeared by the inquisition to 
be within the age of twenty-one years, the king retained the 
lands till the heir attained twenty-one, for his own profit, 
maintaining and educating the heir according to his rank’. 
If the heir appeared by the inquisition to have attained 
twenty-one, he was entitled to demand livery of the lands by 
the king’s officers, on paying a relicf'*, and doing fealty and 
homage. The minor heir attaining twenty-one, and proving 
his age, was entitled to livery of lis lands, on doing fealty and 
homage, without paying any relief. 

The tenure of lands holden in “ petit serjeanty” of the 
king was not deemed a uuhtary tenure, and was Bs subject 
to the prerogative of ‘ ward,” ‘‘ marriage '’,” or ‘ relief ;” 
but, on proof of the tenure, such lands were to be delivered 
on the death of the ancestor to the heir, if of age, and if not, 
to his guardians. Freehold tenants of the demesne of the 
crown were not deemed to hold by such honourable tenure, 
but were free, and their tenure was hereditary, paying such 
rent in money, or in gross, as was reserved upon their respec- 
tive tenures °°. 

° Staund. Prerog. 12, Stat. Marlb. c.16.' 17 Edw. IL. ¢. 3. 2 Black. 
Com. 66. 

° Craig. de Feud, 1. 2, ¢c. 2. Spelman, Reliquia, 25. Gloss. voc. Warda. 
Madox, - list. exch. c. 10,5. 4. Glanvil,}. 7, ¢. 9. Litt. s. 103. Co. Litt. 
77. 4 Inst. 198. Stat. 32 Ton. VIII. c. 46. Stat. 16 Car. I. c. 20. 

*° Du Cange, voc. Relevium. Glanvil, lib. 9, c. 4. Madox, Hist. Exch. 


c. 10,5.4. Wright, 99. LL Wil. I. c. 22, 23,24. 2 Roll. Abr. 514. Litt. 
s. 112. 

1 Du Cange, voc. Maritagium, Glanvil, }. 7, ¢.9. Madox, Uist. Exch. 
c. 10, 8.4. Bracton, lib. 2, c 37, s. 6; c 38, 8.1; et lib. 9, c. 4,9, 12. 
Gr. Coust. 95. Co. Litt. 82 B.; 2 Inst. 90, 92, 202, 204; 5 Rep. 126; 
6 Rep. 70. Wright, 97. 

® Du Cange, voc. Scutagium. Madox, Hist. Exch. c. 16, 
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There were also tenants of the “ king’s demesnes,” who 
were mere occupiers of the land as farmers, without any 
certain term, or for terms of years only; and these were 
deemed villain-tenants of the king’s manors, holding according 
to the customs of the several manors, such as were afterwards 
termed “ tenants by copy of court-roll,” or ‘ copyholders.” 
All these were subject only to tho charges affecting their 
respective tenures; the first according to the reservations in 
the demises made to them; the copyholders according to the 
customs of the several manors of which they were tenants ; 
their tenures being hereditary, or qualified, according to the 
customs of their respective manors: but all were liable to 
tallage, or to be taxed according to their ability for the benefit 
of the crown. 

When lands, which had been in the hands of a mesne lord, 
came by forfeiture or escheat to the crown, the several persons 
who had been tenants of the mesne lord, held of the crown as 
they had done of their former Jord. 

The same tenures which might be of the sovereign, might 
be also of his subjects; exvept the tenure by “ grand serjeanty,” 
which seems to have been peculiar to the crown. 

The tenants by military service might enfeotf others to hold 
of them by military service; that is, to perform for them the 
service required by their tenures, which they could not per- 
sonally perforin. Thus if lands were holden of the crown by 
the service of twenty kuight’s fees, the tenants of such lands 
might enfeotf others of parts, to hold by the service of any 
number of knights fees, more or less than twenty; and many 
such subinfeudations were made. Sometimes the original 
grant from the crown to its immediate tenant was partly of 
lands in demesne, and partly of services; that 1s, of lands 
before granted to be holden by certain services, as of so many 
knight's fees, in which caso the crown could conyey to its 
grantee only the superiority, and the services due from such 
lands. 

So persons holding of the crown might grant lands by the 
service of some serjeanty to themselves, or by some free 
tenure, such as that called “ tenure in socage ;” or the lord of 
a manor might grant tenements to be holden according to the 
custom of the manor: but this could properly only be of lands 
which had been customarily so granted, though probably 
many lands holden by copyhold tenure were granted to hold 
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by that tenure long after the conquest, notwithstanding they 
had not been before so holden. 

There were also tenants by “ burgage tenure,” both of the 
crown and of mesne lords, of tenements in cities and boroughs, 
holden by certain services or acts:—the “ cives” and “ bur- 
genses,” mentioned in Domesday, being the occupiers of such 
tenements ;—/. ¢., the inhabitant householders within their 
respective cities and boroughs; but it does not appear that at 
that time, the body of citizens or burgesses of any city or 
borough held the city or borough itself of the crown, though 
the crown afterwards frequently granted a city or borough to 
the citizens or burgesses to be holden of the crown, paying a 
rent, and recciving the profits before due to the crown: and a 
grant of a city or borough to its citizens and burgesses in fee 
farm, did not preclude the king's right to tallage, but the city 
or borough still remained equally hable with the king’s 
demesnes. 

Thus it appears that all the land in the kingdom, esteemed 
lay-fee, was holden by the actual possessor immediately or 
mediately of the crown; and those who held immediately 
under the crown, were called his tenants 7n capite. 


3. Laws of William the first. 


These Jaws commence by ordaining that allegiance should 
be sworn to the king. 

Every Frenchman who was in England at the time of 
Edward the Confessor, partaking of lot and scot, was to pay 
according to the laws of Iingland, and all free men were to 
have and hold all their lands and possessions, free from all 
unjust exaction, and all tallage, so that nothing should be 
taken from them but their free service, which they ought of 
right to do to the king as ordained for hent and granted to 
them by hereditary right for ever, by the ‘common council” 
of the kingdom. 

All cities, boroughis, castles, hundreds, and-wapentakes were 
to be watched every night, and protected in turn against evil 
doers and enemies, as the sheriffs, aldermen, reeves, bailiffs, 
and the king’s ministers, should the better provide by their 
‘common council” for the benefit of the kingdom. 

There were to be throughout the kingdom true weights and 
measures, a8 the king’s ancestors had ordained. 

All free men were to be as sworn brothers, for the defence 
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of the kingdom, the preservation of the peace, and the dignity 
of the crown. 

The Saxon provisions for selling in the presence of witnesses 
and with pledges, are repeated. 

There was to be no market or fair, unless in cities, or close 
boroughs surrounded with walls, in castles, and in the safest 
places, where the customs and the king’s right might not be 
defrauded ; and it was stated that castles, boroughs, and cities 
wero established for such purposes; as well as to insure the 
safety of the people of the land, and the defence of the king- 
dom; and they were therefore to be preserved in full integrity. 

Provisions for the ordeal and trial by battel occur, after 
which it is expressly declared that all shall hace and hold the 
laws of King Edward in all things. 

It was also enacted that every man who wished himself to 
be accounted free should be in pledge, in the manner before 
prescribed by the Saxon laws. 

No person was to be allowed to sell his man out of the 
country, and if any one wished to make his bondman free, the 
mode of doing it before the sheriff 1s minutely pointed out. 

Every lord was to be security for his villain, and, if the 
villain were not pur ged from all offence, the lord was to pro- 
duce him to do right in the hundred :—it 1s thus established 
that no one was exempt from the jurisdiction of the sheriff, 
but all persons as being within the shire were liable to the 
sheriff's tourn and Hidndved: courts: 

And the terms “ scot and lot” are emphatically called the 
customs of Jéngland. 

Tt was the essence of the laws of William I., and analo- 
gous to those of the Saxons, that every freeman should 
contribute to the public charges by paying, with all other 
freemen, his ‘scot ;” and in the same manner take his share 
with the other freemen in the public personal burdens or 
“Jot,” by performing, in his turn, such military and civil 
duties, as were uniformly imposed upon all,—as serving in 
the wars, keeping watch and ward, and filling in succession 
the public offices which were required for the state generally, 

or locally for the borough :—thus it was that the personal 
union of burden and benefit, constituted the ‘ liber homo” of 
the common law’. 


1 Vide Waggoner’s Case, 8 Co. 241. Stat. 23 Hen. VIII. c. 5, 8. 8; 
33 Hen. VIII. c.9. 2 Luders, 98. Stat. 11 Geo. I. c. 18, 8. 9. 
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4. Administration of Justice. 


Whatever may have been the effect of the change of landed 
property, and of its tenure, by this king, however it may have 
altered that part of the Saxon institutions, which related to 
its legislative assemblies, the local administration of justice 
and municipal police, although improved, were essentially 
unchanged. 

That part of the Saxon institutions, by which the “ Witena- 
Gemot” excreised the duties of a supreme court of Judicature, 
was considered by the Normans, not suited to the increasing 
wants of society, and il adapted for discussing intricate points 
of law, or determining nice and difficult questions of pro- 
perty; besides, its members were unable to devote their entire 
tine to judicial questions. 

The first improvement was made by Wilham I., who sent 
his justiciaries, in cases of difficulty or importance, to preside 
in the county courts, where the cause was to be tried. 

The next alteration was a court of [xchequer, im imitation 
of that established in Normandy, but on a different and 
inferior footing’. The Exchequer in Normandy was the 
sovereign court to which appeals were made, from all inferior 
courts and jurisdictions. The Hnglish Exchequer was a court 
for the private concerns of the crown, being to receive and 
disburse the king’s revenue, and to settle accounts with his 
sheriffs and bailiffs. It was his chamber of accounts; and its 
principal business was to superintend, manage, and inprove 
his revenue’. 

Its original members were, the chief justiciary, who, in the 
absence of the king, acted as president of the court, and 
certain barons, selected from the ‘“‘ common council” of the 
realm, on account of their rank and superior wisdom’. 

They assembled in the palace, and their court was therefore 
termed ‘ Curia Regis,” with the addition of ‘ad Scaccarium,” 
on account of a chequered cloth that covered the table at 
which they sat. 


1 Dialog. de Scaccar. lib. 1, c. 4. 

* It is thought that William I. instituted the Court of Exchequer, but 
there is no record of its existence in Madox, until Henry I. 1 Madox, 
Exch. 209. 


® “Majores de discretiores in regno, sive de clero sint sive de Curia.” 
Dialog. de Scaccar. lib. 1. c. 4. 
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From being employed to receive the king’s revenue, and to 
settle with his officers, it was a natural and easy transition for 
the members of this court to judge and determine the ques- 
tions that arose in the course of their proceedings‘; it being 
remembered , they were not only Larons of the realm, but the 
most distinguished for their skill and prudence’. 

When judicial questions were brought before the “common 
council,” they were the persons best qualified to guide the 
opinions and direct the judement of its other members; so 
that gradually, and perhaps insensibly, its ordinary judicial 
Gusiness fell into their hands. Many of them held offices at 
court, which retained them about the person of the king, 
when the other members of the common council were absent. 
They attended him abroad in his expeditions, and followed 
him in his progresses through the kingdom. On such ocea- 
sions, when plaints were laid before him, they heard the 
parties without delay, examined the merits of their complaint, 
and, in ordinary cases, gave judgment, without waiting for 
the stated meetings of the “commune concilium,” or con- 
voking an extraordinary assembly. ‘This practice, originating 
in convenience, and confirmed by usage, was at length esta- 
blished by law. 

At what time, and by what authority, a court, distinct from 
the Exchequer, and different from the ‘common council,” 
was appointed to sit in the palace, for the purpose of hearing 
and deciding the causes brought before the king, 1s unknown. 
The practice probably began when the barons of the Ixche- 
quer extended their jurisdiction from causes touching the 
revenue, to other matters affecting the rights and properties 
of the subject. It is a confirmation of this conjecture, that 
the earliest judges of this court, of whom any memorials 
have been preserved, were also barons of the Exchequer’. 


5. Ecclesiastical Jurisdiction. 


Under the Anglo-Saxons, the members of the Witena- 
Gemot, exclusively, made such laws as they conceived requi- 
site for the maintenance of all ecclesiastical institutions, and 


* Dialog. de Scaccar. lib..1, ¢. 4. 

® Fleta, lib. 2, c. 26. 

i Bened. Abb. 317, 266. 1 Madox, Exch. 96, 35 Edinb. Review, Art. 1, 
p- 1, passim. 
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never acknowledged any other temporal authority: but the 
Saxon princes had been accustomed to forward a charitable 
donation to the pope, called “ Peter’s Penco,” similar to that 
which was established in Gaul by Charlemagne’. 

Gregory, an impudent and scheming pontiff, interpreted the 
present of Peter’s pence, as a badge of subjection acknow- 
ledged by the kingdom, and called upon William I. to do him 
homage as its sovereign. 

The king promised to continue the “present,” but to the 
demand of homage he absolutely refused, stating he had never 
promised it himself: Acs predecessors had never performed it: 
nor did he know of any other ground on which it could be 
claimed with justice’. 

Neither would William permit the authority of any parti- 
cular pontiff to be acknowledged in his dominions, without 
his previous approbation; and directed that all letters issued 
from the court of Rome should, on their arrival, be submitted 
to his inspection. 

Though he zealously coneurred with Archbishop Lanfrane 
in his endeavours to reform the manners, both of the clergy 
and the laity, yet so jealous was he of any encroachment on 
his authority, that without the royal license, he would not 
permit the decisions of national or provincial synods to be 
carried into effect. 

And after the separation of the ecclesiastical courts® from 
those of the hundred, he enacted such laws as were necessary 
to support the jurisdiction of the former, but, at the same 
time, forbade them either to implead or to excommunicate any 
individual, holding in chief of the crown, till the nature of 
the offence had been certified to himself‘. 


6. Domesday. 


Wilham I., in order to acquire an exact knowledge of 
the possessions of the crown, the names of the landholders, 
and the military strength of the country; to afford the means 
of increasing the revenue in some cases, and of lessening the 


1 Greg. VII. ep. ix. 1. 

* Selden, Spicil. ad Eadmer, p, 4. 

® 2 Millar, 127 et seq. 3 Black. Com.c. 5. 6 Henry, 25. 

* Ibid. 6, 164. Baron. ad ann, 1068, n, 1, ad ann. 1079, n. 25, 1 Hume, 
279,271. 1 Lingard, 454, 455, 
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demands of the tax collectors in others', and to provide a 
register of appeal for those whose titles to their property 
might be disputed, ordered, towards the termination of his 
reign*, the compilation of that record which is commonly 
called ‘‘ Domesday ;”—of itself an additional proof of his 
equity and justice. 

The inguisitors, upon the oaths of the sheriffs, the lords of 
each manor, the presbyters of every church, the reeves of 
every hundred, the bailiffs and six villains of every village, 
were to inquire into the name of the place, who held it in 
the time of King Edward, who was the present possessor, 
how many hides in the manor, how many earucates in 
demesne, how many homagers, how many villains, how many 
cotaril, how many servi, what freemen, how many tenants in 
socage, what quantity of wood, how much meadow and pas- 
ture, what mills and fish-ponds, how much added or taken 
away, what the gross value in King Iddward’s time, what the 
present value, and how much each freeman or sockman had 
or has. All this was to be triply estimated: first, as the 
estate was held in the time of the Confessor; then, as it was 
bestowed by King William; and, thirdly, as its value stood 


} Tom. 1, fol. 222, 299, 299 B. 

® The exact time when the survey was undertaken in differently stated. 
The Red Book of the Exchequer seems to have been erroneously quoted, 
(Webb's Short Account of Domesday Book, 1; Dissert. Pref. to Hutchins’ 
Hist. of Dorsetshire, &c.) as fixing the time of entrance upon it in 1080; 
it being merely stated in that record, (in which the original of the Dialogus 
de Scaccario is found,) that the work was undertaken at a time subsequent 
to the total reduction of the island to William's authority. 

From the memorial of the completion of this survey, at the end of the 
second volume, it is evident that it was finished in 1086, 

Matthew Paris (fol. Lond. 1684, p. 9; see also Mat. West. fol. Francof. 
1601, p. 229), Robert of Gloucester (ii. 473), the Annals of Waverley 
(Hist. Ang. Script. V. cd. Gale, fol. Oxon. 1687, p. 133), and the Chronicle 
of Bermondsey (Harl. MS. Brit. Mus. No. 231), give the year 1083, as 
the date of the record. Henry of Iluntingdon (Script. ap. Savile, fol. 
Lond. 1596, p. 212), places it in 1084. The Saxon Chronicle in 1085. 
Brompton (Script. X. Twysd. 979), Simeon of Durham (Ibid. 213), Flo- 
rence of Worcester (fol. Francof. 1601, p. 641), the Chronicle of Mailros 
(1 Script. ap. Gale, 161), Roger Hoveden (Rerum Anglic. Script. ap. Savile, 
fol. Lond. 1596, p. 263 B), Wikes (Hist. Ang. Script. V. ed. Gale, fol. 
Oxon. 23), and Hemingford (Ibid. 461), in 1086; and the Ypodigma Neus- 
trie (Ang. Hib. Norm. Cambr. a vet. Scripta Gul. Camd. fol. Francof. 
1632, p. 439), and Diceto (Script. X. Twysd. 487, 53; Baron Maseres, in 
the Notes to his “ Excerpta ex Orderico Vitali,” 559), in 1087. Vide 
etiam ] Ellis on Domesday, passim, 4. 
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at the formation of the survey. The jurors were moreover to 
state whether any advance could be made in the value’. 

The method generally followed in entering the returns was, 

to entitle the estate to its owner, always beginning with 
“terra regis.” The hundred was next specified; then the 
tenant, with the place; and afterwards the description of the 
property. 

The jurors, in numerous instances, framed returns of a 
more extensive nature than were absolutely required by the 
king’s precept, and which will account, for the variety of 
descriptions in different counties‘. In some counties, where 
the Exchequer Domesday was excerpted from the rolls, the 
irrelevant matter appears to have been struck out; while in 
others it was probably retained. The words also of the rolls 
were, for the most part, given im full, or but partially con- 
tracted; while, in the transcribed survey, an abundance of 
minute contractions were used, as if with an intention of 
compressing the whole into a form most convenient, for the 
purposes of courts of law’. 

Care seems to have been occasionally taken even to enume- 

purchases in the survey®, and there are various instances 
of mortgage’. 

That there was no oppression in the valuation, even where 
owners of land refused to make their own return, is evident 
from more than one entry®. A remarkable instance of the 
equity attaching to the formation of the survey will be found 
mn the account of the land at Brunfelde in Shropshire, be- 
longing to the church of St. Mary, Shrewsbury®; and it is clear 
from the survey itself, that the inquisitors, in many instances, 
caused the restoration of property’®; for it appears that title- 
deeds and charters were exhibited to the commissioners!’, But 
a large portion of the forged Saxon charters which at this day 
exist, are to be referred to the period of the Domesday survey. 
They were fabricated by the monks in order to make the 


* 1 Ellis on Domesday, 21. : 

* Vide Ingulphus, Chron. Robert of Gloucester, Brompton, Henry of 
Huntingdon, Knyghton, Iloveden, Florence of Worcester, Simeon of 
Durham, Matthew Paris, Matthew of Westminster. 

> 1 Ellis on Domesday, 28. 

° Tom. i. fol. 187 B, 242, 242 B. 7 Thid. fol, 170 B. 

® Ibid. fol. 166 B, 170, 182 B. ° Ibid. fol. 252 b. 

0 Thid. fol. 62, 58 B, 159 B. 1 Tom. i, fol. 101 B; tom. ik fol. 389 B. 
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titles to their property good, when the Norman commissioners 
came amongst them. Some had even forged seals, an appen- 
dage-of Norman origin, at least for the authentication of 
legal instruments, which were introduced by Iidward the 
Confessor'®, 

There are seventy-eight places described in Domesday as 
boroughs; many of then: are entered distinctly by themselves, 
before the Terra Regis, and the general return for the county, 
which proves that the boroughs were separate and distinct 
from the counties’. 

The entries in Domesday establish, that burgess-ship did 
not depend upon tenure'*; because many burgesses are de- 
scribed as belonging to other manors’®. If ¢enwre was the 
basis of their right, they would have exclusively belonged to 
the manors, and would not be described as “ burgesses of the 
boroughs,” because they did not hold of them. 

But it was in respect of their responsible resiancy that they 
became burgesses, and it was those only who bore their share 
of the burdens of the place, or, according to the laws of the 
Saxons and William J."°, paid ‘‘scot” and bore “lot,” were 
entitled to the privileges; those who from poverty or any 
other cause did not pay the charges, or serve the public offices 
of the borough, being excluded. 


12 Domesday is also illustrative of ancient manners and customs; thus, 
there are instances of lands being granted by fathers for the support of 
their daughters in ecclesiastical establishments (tom. i. fol. 68, 59 B, 73), 
of lands held for three lives (ibid. fol. 46 B, 72, 175; 1 I[earne’s edition of 
Heming’s Chartulary, 293), lands being in dower (tom. i. fol. 59, 154, 168), a 
nuncupative will (ibid. fol. 177), the ancient method of giving seisin (ibid. 
fol. 177 B; ibid. ii. 110 B), allowances of liquor to be drunk at festivals by 
the religious in commemoration of their founders and benefactors, a custom 
pursued to this day among colleges and corporate socicties (ibid. i. 206 B), 
the custom of a widow not marrying again till after her husband had been 
dead a year (ibid. ii. fol. 199; Ll. Ang.-Sax., Wilk. 109. Vide Concilium 
(Enhamense, 125); and of the marriage of ecclesiastics in Saxon times 
there is a remarkable memorandum in the notice of the manor of Plufelda 
in Norfolk (tom. ii. fol. 195); it is said, “Ti mati accép Almarus cum uzore 
sua antequam esset Episcopus; et postea tenuit in Episcopatii. Modo 
tenet Willielmus Episcopus;” and in the account of Lincoln (ibid. i. 
fol. 336), the following entry occurs, “ Uxor Siuuardi presbyteri.” 

189 “Wallingford, fol. 56 B; M. and 8. Mist. Boroughs, 115, 131, 164, 217, 
254, 255, 259, 263. 

14 Extracts and References to Domesday, cited M. and S. Hist. Boroughs, 
78, 83, 84, 86, 114, 154, 481, et vide etiam 521, 526, 527, 930, 933, 1077. 
Bract. lib. 2, c. 8. 

15 M. and 8S. 159, 160, 164, 166, 175, 202, 203, 205, 207, 209, 214, 221, 
239, 254, 256, 274, 278, 281, 289. 

16 Wilkins, Lil, Ang.-Sax. 2238. 
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It would have been inconsistent with the whole system of 
the law at that time, if non-residents could have been bur- 
gesses; and therefore we find, throughout Domesday, that the 
burgesses were resent, and in that respect distinguished from 
the members of the merchant guilds, and of the trading com- 
panies, who might be non-resident. 

Domesday also proves that, generally speaking, the castles 
were not within the bounds of the boroughs’’: and the mer- 
chant guilds, and their members, were also distinct from the 
municipal jurisdiction of the town, from the borough rights, 
and the burgesses’®. 

The reeves of tho boroughs are spoken of, as well as the 
shire reeves'®; and the system of pledges, derived from the 
Saxon law, are expressly recognised®*’. 

The privileges granted to the boroughs were claimed and 
exercised by the burgesses only, and no other class of persons 
is specified as entitled to thei. 


7. Sac and Soc defined. 


Various authors have considered that the privileges “sac” and 
“soe,” to which such frequent reference is made in Domesday, 
were characteristic of boroughs, and they have been thought 
to include both civil and criminal jurisdiction’. If it were 
so, they would probably have given the same rights that 
boroughs enjoyed: because places possessing them would then 
have had a perfect jurisdiction within themselves, and the 
sheriff would have had no right of interference. But many 
passages in Domesday establish that, this liberty gave only 
that civil jurisdiction, which the lord had over his tenants ; 
extending only to questions connected with the holding of 


‘7 Domesday, fol. 137. Inspex. Cart. 51 Henry IIJ., Mem. 10, No. 4. 
2 Hearne, Lib. Nig. 816. M. and 8. Hist. Boroughs, 115. 

1°'M. and 8. Introd. xiv. 

19 Domesday, fol. 1, 2, 30, 56 B, 281, 235. 

*0 Thid. fol. 30. M. and 8. Hist. Boroughs, Introd. xiv. pp. 99, 100, 192. 

1 The 22nd, 23rd, 24th, 25th, and 26th Sections of the Laws of Edward 
the Confessor respectively, define the meaning of soc, sac, toll, them, and 
infangthef ;—the first two importing jurisdiction over the territory which 
belongs to the lord;—the third referring to the liberty of bringing and 
selling ;—the fourth relating to the forfeiture of stolen goods ;—and the 
fifth to the jurisdiction over thefts : concluding with the general statement, 
that those who have not these privileges, are to do right in the hundreds, 
wapentakes, and shires, it vide ctiam Bracton, lib. 3, ¢. 8. 
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their Jands, and with what are ordinarily called ‘Common 
Pleas.” This was enjoyed with almost every manor, and, in 
modern times, has been called the ‘“‘ Court Baron;” but it did 
not extend to criminal matters; therefore such manors were 
subject to the general interference of the sheriff as to pleas of 
the crown, which were within his particular jurisdiction at 
the tourn. The suitors had distinct duties at these respective 
courts,—the Tourn related to pleas of the crown, making ordi- 
nances for preserving peace, giving pledges for good behaviour, 
and the suitors binding themselves by oaths of allegiance to 
the king and the laws, which was called “‘ suit royal,” as due 
to the king and his crown:—whereas the service at the Court 
Baron, described by “sac” and “soc,” related only to suit of 
court; ‘ soc” being the liberty of separate and distinct juris- 
diction, and “sac” the privilege of taking the issues and 
profits of the court. 

“Sac” and ‘“‘soc” were, generally speaking, at first only 
granted to the ecclesiastical bodies; and not the court leet, or 
exemption from suits of shires and hundreds, as in the case 
of Evesham, which received a charter? from William I, 
granting “sce” and “sac;” and, as that place was not 
then a borough, it proves, contrary to the assumption of 
Brady, that these were privileges not peculiar to boroughs. 
On the other hand, some of the possessions of the church 
wero altogether exempted from the jurisdiction of the sheriff, 
and had powers excluding his interference, in the same 
manner as the charters granted to boroughs. Thus Beverley 
had such a charter, but it was not made a borough till a 


much later period. 


8. Legislative Assemblies. 


After the accession of William I., and previous to the 
reign of John, there are no records from which any satis- 
factory conclusion can be deduced, to establish the powers or 
component parts of any assembly, which had an inherent 
right of exercising legislative functions; and it does not 
appear that the confirmation of the Saxon laws by William, 
extended to the convention of a legislative assembly, consti- 
tuted according to any known law in use under the Saxon 
kings. 

* 2 Dug. Mon, 582. 
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It is however certain that, during the reigns of William I. 
and his successors, considerable powers of legislation were 
exercised by the crown, with the assistance of a selected 
council; but it has been conceived that more important sub- 
jects of legislation, and especially such as operated to chiarge 
property in the hands of individuals, not previously subjected 
by law to be charged, required a greater sanction’; and that 
such sanction was usually given by an assembly, for general 
purposes; and which must be deemed as having been the 
legislative assembly of the realm. 

Whether that assembly had a settled constitution esta- 
bhshed by clear and express law, or founded in usage only; 
or whether its constitution depended m any degree on tem- 
porary circumstances; or whatever may have been at different 
times the characters, powers, and privileges of its several con- 
stituent parts, during the carly periods of our history; 1¢ can 
scarcely be doubted that, during the long lapse of time from 
the accession of William to the close of the reign of Edward I., 
many circumstances materially affected the rights of persons 
who, at different times during that epoch, may have been 
deemed necessary meimbers of the legislative assemblies of 
the realm, and especially of assemblies convened for the pur- 
pose of charging the people with extraordinary aids, or esta- 
blishing important alterations in the general law of the land. 
At the termination of the period alluded to; which was one 
of progressive revolution, chiefly arising from the alterations 
that had taken place in landed property; persons who may 
have been previously entitled to be personally summoned as 
members of an assembly for taxation, nay no longer have had 
such rights, but may have become either representatives or the 
constitucnts of representatives, by whom those rights were to 
be exercised; so hkewise the constituents of the representative 
body in the legislative assemblies of the realm, may have 
become more numerous than they originally were; and many 
of those constituents may have been of a different description 
from those persons, by whom that representative body had 
been originally delegated, but it is impossible by reference to 
existing documents to remove the obscurity *. 

William I. and his immediate successors convened assem- 
blies, differently constituted, corresponding with the appel- 


1 Foed. N. E. tom. i. p. 1. * 1 Rep. Dig. Peer. passim. 
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‘¢ commune 


lations of “‘concilium,” “magnum concilium,” 


concilium,” et “ commune concilium regni.” 

The persons nen to such assemblies have been de- 
scribed as ‘‘ magnates,” “ proceres,” or “ barones :” sometimes 
the different ranks of the members assembled have been 
designated, as “ archiepiscopi,” ‘‘ episcopi,” “ abbates,” 
‘‘ priores,” ‘‘ comites,” et “ barones,” to which the words “ et 
alil magnates et proceres regni” have been occasionally added. 

The rank of the archbishops, bishops, abbots, priors, and 
earls, seems to have been distinct from that of the persons 
styled ‘“‘barones,” when that word was added to the others; 
but when the words “ barones,” ‘“ magnates,” or ‘ proceres,” 
were only used, persons of higher rank were included. 

But there are no records to establish, whether the persons 
mentioned as “‘ barones,” ‘‘ conutes et barones,” “‘ magnates,” 
or “proceres,” formed the whole of the laity convened, 
having, with the prelates, legislative functions ;—whether 
those styled ‘‘ barones” were all of cqual dignity, or what, if 
any, distinctions prevailed amongst them;—and whether, 
when the word ‘“ magnates,” or the word ‘ proceres,” was 
added to the word “ barones,” it was used to describe persons 
not properly answering to the term “ barones;” neither can 
it be correctly ascertained what was the extent of the legis- 
lative authority belonging to such assemblies. 

Neither are there any documents to prove, whether the 
persons thus variously styled, and especially those styled 
‘“‘barones,” had an hereditary title to the character of mem- 
bers of these assemblies as a dignity, in the sense in which 
that word is now understood, as applicable to the peers of the 
realm, and if as a dignity, whether as incident to their pos- 
sessions, or as merely personal, proceeding from the grant of 
the crown to themselves or their ancestors; and whether they 
could demand a writ of summons to those assemblies as their 
right, communicating that right to their descendants, either 
as incident to, or distinct from, the title to their lands; or 
whether they were summoned from time to time according to 
the mere pleasure of the crown, especially if not assembled for 
the purpose of granting to the crown extraordinary aids, 
beyond the burdens charged by law on their respective lands, 
by the terms of their tenures; and whether they had any 
legislative right to impose burdens on others, and especially 
on those who did not hold lands of them mediately or im- 
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inediately, or on those freemen who held no lands, but were 
only possessed of moveables. 

In the Year Book of 21 Edward III.°, the substance of an 
ordinance of William I. is stated to have been “‘ordone 2 le 
Roy et p L’Archevesque de Canterbery, ct per touts les 
Evesques de la terre Contes et Barons.” 

This ordinance appears, from the expressions in the Year 
Book, to have been deemed in the reign of HKidward III. 
an act sanctioned by the authority, as well as by the advice, 
of the archbishops, bishops, earls, and barons of tho kingdom ; 
and under the name of barons, the abbots and friars holding 
lands by military tenure may have been included. 

As no lay persons besides earls and barons are noticed in 
the Year Book as having concurred in this ordinance, and it 
was treated as a law sanctioned by the proper authority, the 
entry in the Year Book may be considered as tending to show 
that, in the 21st of Edward ITI., the judges conceived that, 
in the reign of William I., the prelates, carls, and barons, 
with the king, had sufficient authority for such purpose; and 
it can scarcely be conceived that they intended to include the 
representatives of shires, cities, and boroughs, such as sat in 
Parliament during the reign of Mdward I11., under the word 
“barons.” 

To prove the ‘‘ non-existence of legislative asscmblies,” an 
instrument in the Red Book of the Exchequer has been 
greatly relied upon*, but, in connexion with other records, it 
does not support the abstract proposition. This document is 
intituled, ‘‘ Mandatum Regis de judiciis episcopalibus a secu- 
Jaribus secernendis,” and which effected a known and impor- 
tant change in the law of the land, by separating the eccle- 
siastical and civil jurisdictions; it has been conceived that 
its general language imported an cmanation from the king’s 
authority alone, more particularly as one part way expressed 
in the strong words, ‘“‘ Hoc eciam defendo et mea auctoritate 
interdico ;” but the writ giving notice of this innovation to 
the bishopric of Lincoln, says that it was made, ‘“* communi 
concilio, et consilio archiepiscoporum meorum, et ceeterorum 
episcoporum et abbatum et omnium principum regni mei'.” 


® Fol. 60, n. 7, tit. “ Contempt.” 


“1 Report Dig. Peer. 129. Federa, N. E. tom. 1, p. 3, et vide etiam 
ibid. tom. 1, p. 1. 


° Selden, ad Kadmer, 167. 35 Edin. Rev. Art. i. p. 15. 


IL.] THE NORMAN ERA. 39 


It has also been stated that, there is no record or relation 
from any historians that William obtained any general aid 
from his subjects, by grant of a legislative assembly, although 
he levied contributions under various pretexts; and that 
from the first part of the Annals of Waverley, it appears, 
towards the close of his reign, when le had exacted the oath 
of fealty from the principal landholders, he passed into Nor- 
mandy,—‘“‘ adquisitis magnis thesauris ab hominibus suis, 
super quos aliquam causam invenire poterit, sive juste sive 
injuste ;” words which imported “ exaction,” not * grant’.” 

But Wilham did not require the assistance of an “ aid” 
from any legislative assembly, because the rents of the crown 
lands were generally paid in kind, and allotted to the support 
of the royal household; from lis military tenants he received 
considerable sums under the different heads of reliefs, aids, 
wardships, and the marriages of heiresses (for unless the 
female ward purchased, at a considerable price, permission to. 
Inarry in accordauee with her inclinations, he always dis- 
posed of her in marriage by private sale, and obtained a 
greater or smaller sum in proportion to the value of her fee’). 
Eschoats® and forfeitures continually occurred, and whether 
the king retained the lands himself, or gave them after some 
time to his favourites, they always brought moncy into the 
Excheqner. The fines paid by litigants for permission to 
have their quarrels terminated in the king’s courts, the 
mulcts, or pecuniary penalties imposed by the laws, and the 
amerciaments, which were sometimes customary, generally 
arbitrary, amounted in the course of each ycar to enormous 
sums. ‘Tolls were levied at bridges, fairs, and markets ; 
customs were exacted on the export and unport of goods; 
fees, rents, and tallages, were received from the inhabitants 
of the burghs and ports; and lastly, the immense profits 
which accrued from ‘‘ Danegelt®.” It is stated’®, from 
these united sources, that his income amounted daily to 
10612. 10s. 13d." 

With respect to the document in the Annals of Waverley, 
an examination of its contents will prove that it was not an 


6 1 Rep. Dig. Peer. 35. 7 Madox, 322. Wright, 210. 

° 1 Lingard, 438, 439. 10 Orderic, 258. 

11 A pound of that period was equal in weight to three nominal pounds 
of the present day, and the value of silver was perhaps ten times as great 
as in modern times. 
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exaction by force, but extortion on pretence of law, and taken 
from persons against whom he could, anige teale to habban, 
produce some ground of legal complaint’. 


Section II. 


WILLIAM II., Sept. 9, a.v. 1087,—Aug. 2, a.p. 1100. 


The commencement of the reign of William I]. was a 
series of hypocrisy’, trouble*, and desolation *;—-when an 
arrangement had been effected between himself and his 
brother Robert, he became an arbitrary and oppressive despot, 
extorting aids, and requiring other exactions from his sub- 
jects, whenever his necessities or his caprices suggested that 
course *. But historians coincide that, the king was profuse 
in liberal professions and the treasures of his father, to those 
who recognised and supported his usurped title. 

It appears from Eadmer and the Saxon Chronicle, that 
“ councils ” were held, the members of which are described 
in Saxon as ‘‘ witan,” as all persons who of the king hold 
land; and m Latin, the lay members are termed, ‘“ regn} 
proceres,” ‘‘ principes,” ‘“ primores;” or designated as “‘ totius 
regni nobilitas,” or ‘‘ nobilium conventus ;” and, on one occa- 
sion, mention is made of “ milites’.” But there are no records 
which prove the legislative or other powers of such councils, 
and whether they were a body dependant or independent of 
the crown. 


Section III. 
HENRY I., Aug. 2, a.p. 1100,— Dee. 1, a.p. 1135. 


Henry I. being exposed to all the odium attending an 
open and palpable usurpation, threatened with an invasion 
from the Duke of Normandy, found it imperative to ingratiate 
himself with the people, and therefore promised, which he 
partly performed, to confirm and restore tlie Saxon laws; and 
his laws, though considerably expanded, and detailed more 


»* 35 Edin. Rev. Art. i p. 16. 1 Eadmer, 13. 1 Lingard, 458, et seq. 
: -hron. Sax. 195. Order. Vital. 668. 

7" : as 516, 679. Pet. Bles. Contin. iii, Alur. Bey. 143, 1 Lingard, 
* Eadmer, 19, 43. Chron. Sax, 199. 1 Hume, 302. 
° 36 Edin, Rev. Art. i. p. 17. 
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minutely than those of the Saxons, were in effect and object Henry I. 
the same ;—breathing that spirit of liberty and justice which 1'00—195_ 
characterised our early institutions. 

The borough charters mark the distinetion between villains Borough privi- 
and freemen, burgesses and foreigners; and the privileges a 
granted were of a local character, conferring local rights on 
the burgesses residing within the limits of their respective 
boroughs’, all of which was in accordance with the Saxon laws. 

The king gave up the grievances of marriage, ward, and Feudal tenures 

. . ° : , partly abolished. 
relief, the beneficial pecuniary fructs of his feudal tenures ; 
but reserved the tenures themselves for the same military 
purposes that his father had introduced them. 

By the Saxon laws, lands descended equally to all the sons; descent of lands. 
by the feodal, or Norman, to the eldest only: but Henry 
directed the eldest son to have only the principal estate, 

‘primum patris feudum,” the rest of lis estates, if he had any 
others, being equally divided among them all’. 

England was distracted with the impertinent pretensions of Ecclesiastical 

Rome; and Henry, to check the progress of treasonable “8™*4°™* 
insubordination ‘; consented to give up to the clergy the free 
election of bishops and mitred abbots; reserving, however, 
these ensigns of patronage, conge (eslire, custody a the tem- 
poralities when vacant, and homage upon their restitution *. 
He lastly united again, for a time, the civil and ccclesiastical 
courts, which union was soon dissolved by his Norman clergy ; 
and upon that final dissolution, the cognizance of testamentary 
causes seems to havo been first given to the ecclesiastical 
court °. 

“ Councils” were frequently held during this reign; but Assombtage of 
there are no records to establish what were their positive “°"""*” 
rights,—whether, when assembled, the king was bound by 
their decisions,—or whether the crown was bound by any 
constitutional law to summon any particular class, or persons, 
as essential component parts. 


1 Lamb. Archaionomia, ex edit. Twisden. Wilkins, 235, 

2 4 Black. Com. 421. 

§ Eadmer, 56, 61, 91, 125, 137, 138. Sax. Chron. 229, W. Malm. 225. 
Hoveden, 474. 1 Hume, 325, et seq. 1 Lingard, 500, 526, et seq. 

4 Eadmer, 73, 79, 80. Mat. Paris, 40. W. Malm. 226. Hoveden, 471. 
Sax. Chron. 229. 
' 5 Hoveden, 471. Mat. Paris, 43. Eadmer, 91. W. Malm. 164, 227. 
Brompton, 1000. Chron. Dunst. 21. Wilkins, 303. Sim. Dunelm. 230. 

6 4 Black. Com. 421. Spelm. 305. 2 Inst. 70. 
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There is an instrument published in the Foedera’, in which 
Henry assumed, by his mere authority, the power of con- 
firming the provisions of an ecclesiastical council, using the 
words, “ Auctoritate Regia et potestate concedo,” without 
mention of the authority of any council or assembly, and 
threatening the exercise of his regal power to compel obedi- 
ence to its provisions. 

But, upon the other hand, the “ councils” that were sum- 
moned seem to have consisted, from the language, of all the 
rank and property of the country °. 

Thus, in a charter granted by Henry’, it appears he had 
becn crowned,— Communi consilio baronum tocius Regni 
Anglie.” Historians mention, that Henry convened tho 
“ oreat men” of his kingdom to assist him in his successful 
invasion of Normandy, when he defeated and made prisoner 
his brother Robert, and again united the duchy of Normandy 
to the kingdom of England; and when he required lis sub- 
jects to swear allegiance to his daughter Matilda as his suc- 
cessor. | 
Madmer states, he assembled his bishops and “ proceres,” 
in order to discuss and settle the question of investitures ; 
that, by the advice of Anselm and his “ proceres,” he made 
severe laws to repress the abuses of purveyance, and to correct 
the disorders of the comage; and that, having enjoined his 
bishops to make further regulations to restrain the inconti- 
nence of their clergy, he confirmed their decrecs,—‘ assensu 
omnium baronum suorum '°.” 

Traces of other councils are to be found, being described as, 


‘* tota regni nobilitas '',” “omnes barones mei’*,” “ concilium 


totius Anglie’’,” ‘“ baronum maximus conventus',” “ pri- 


mates, principes, optimates,” and “ barons of all England '%,” 
—as all his bishops, abbots, and thegns, summoned by the 
king’s writ to a ‘* gewitene mot’’.” 


7 Feedera, N. EK. tom. i. p. 8. 

* Sax. Chron. 211, 230. TL. Hunt. 227. Gervase, 1975. Jo. Hagulstad. 
282. 1 Ioedera, 18. 

° Vide Archives of Rochester Cathedral; Red Book of the Exchequer ; 
1 Stat. Realm, 1. 

10 Eadmer, 91, 94, 95. '! Tbhid. 59. Fl. Wigorn. 662. 

12 EKadmer, 86. © Sim. Dunelm. 243. * Contin. Ingulph. 128. 

> Kadmer, 117,136. UU. Hunt. 220. Sim, Dunelm. 256, I'l. Wigorn, 657. 

© Chron. Sax. 224; et vide passim 35 Edin. Rev. Art. i. p. 18. 
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Srecrion LY, 


STEPHEN, Dee. 1}, a.p. 1135,—Oct. 25, a.p. 1154. 


Stephen, at the commencement of his reign, isued two 
charters ': in the first he is stated, ‘ Dei gratia assensu cleri 
et populi, in regem Anglorum electus,” and this election was 
made in a convention of the great men, similar to that which 
authorised the coronation of [Henry I.; and the sccond charter 
of Stephen was a confirmation of the first charter of his 
lnmediate predecessor. 

Stephen and Matilda, equally dependant on the caprice of 
their adherents, were compelled to connive at excesses which 
it would have been dangerous to punish: and the foreign 
mercenaries frequently indemnified themselves for the want of 
pay, by the indiscriminate plunder of friend and foe*; and 
the country had become so impoverished, “ that villages and 
towns were left destitute of inhabitants, and in many parts a 
man might ride a whole day without discovering on his route 
a human being*®:” from such a state of society, materials to 
illustrate our constitutional history cannot be expected. 

It is, however, from this reign, that the introduction into 
England of the Roman civil and canon laws is to be ascribed; 
and the church of Rome, availing itself of the civil wars, 
imported the doctrine of appeals to the court of Rome, as a 
branch of the canon law, though it had been always forbidden 
by the English laws *. 


1 1 Stat. Realm, 3, 4. * 2 Lingard, 31. 
3 Sax. Chron. 239, 316. Gest. Steph. 961. 
* FH. Hunt. 395. 1 Ilume, 369. 4 Black. Com, 421. 
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Cuarter III. 


THE HOUSE OF PLANTAGENET. 
A.D. 1154—1399. 


HENRY IL~—RICHARD 1.—JOIN.—HENRY Hl.—EDWARD 1—EDWARD IL— 
EDWARD II.—RICHARD II. 


Section I. 
TIENRY II., Oct. 25, a.v, 1154,—July 6, a.p. 1189. 


1. Constitutions of Clarendon. 2. Administration of Justice. 


1. Constitutions of Clarendon. 


Dounrine this reign, England recovered from the effects of the 
Norman invasion, and its civil wars in the reign of Stephen ; 
commerce increased, “ councils” were assembled as in pre- 
vious reigns, the general administration of the government 
improved, the people became more obedient to law, and the 
whole of the lower orders, and particularly the inhabitants of 
cities and boroughs, increased in wealth and importance: 
these circumstances had a tendency to create alterations in 
tlre existing constitution. 

The reign of Henry II. was marked by the evil conse- 
quences produced by the separation of the clergy from the 
laity, as members of the same commonwealth. The lay 
and ecclesiastical jurisdictions were, at this period, com- 
pletely separated; and the clergy being enabled to assume 
powers and exemptions utterly inconsistent with the good 
government of the country, having emancipated themselves 
from the laws as administered by lay jurisdictions’. But the 
clergy as a body, under the guise of religion, mixed in all the 
temporal contests between the sovereign and the people *. 


’ Fitz-Stephen, 27. 2 Lingard, 59, 60. Diceto, 537. Stephan. 32. 
Quadril,c. 7. 1 Hume, 382. ' 

? Every unprejudiced individual must, however, concur in opinion with 
Guizot, that, humanly speaking, Christianity could not have maintained 
itself against the inroad of pagan barbarians merely by its intrinsic merits, 
and by the energy of individual convictions. But its interests were under 
the care of a body of men who were the most cultivated of the age, and 
who alone, in the general dissolution of all things round them, remained 
compactly knit together, powerfully organized for a common object. The 
influence which this body acquired over the barbarian invaders, and which 
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Such a state of things was productive of the “ Constitutions 
of Clarendon *,” by which it was enacted, that all suits con- 
cerning the advowson and presentation of churches should be 
determined in the civil courts: that the churches belonging 
to the king’s fee should not be granted in perpetuity without 
his consent: that clerks accused of any crime should be tried 
in the civil courts: that no person, particularly no clergyman, 
of any rank, should depart the kingdom without the king’s 
licence: that excommunicated persons should not be bound to 
give security for continuing in their present place of abode: 
that laics should not be accused in spiritual courts, except by 
legal and reputable promoters and witnesses: that no chief 
tenant of the crown should be cxcommunicated, nor his lands 
be put under an interdict, except with the king’s consent. 

That all appeals in spiritual causes should be carried from 
the archdeacon to the bishop, froin the bishop to the primate, 
from him to the king; and should be carried no farther 
without the king’s consent: that if any lawsuit arose between 
a layman and a clergyman concerning a tenant, and it be dis- 
puted whether the land be a lay or ecclesiastical fee, it should 
first be determined by the verdict of twelve lawful men to 
what class it belonged; and if it be found to be a lay fee, the 
cause shall be finally determined in the civil courts. 

That no inhabitant in demesne should be excommunicated 
for non-appearance in a spiritual court, till the chief officer of 
the place where le resides be consulted, that he may compel 
him by the civil authority to give satisfaction to the church. 

That the archbishops, bishops, and other spiritual digni- 
taries, should be regarded as barons of the realm; should 
possess the privileges, and be subjected to the burdens belong- 
ing to that rank; and should be bound to attend the king in 


was so early manifested in their outward conversion to Christianity, intro- 
duced among them the belief in an authority superior to that of the sword, 
and in a law binding on the conscience, even in the absence of any temporal 
sanction. ‘The power of the church,—a power exerted through men’s con- 
viction, and by their voluntary concurrence,—was for ages the only coun- 
terpoise to the mere law of the strongest. 

8 These Constitutions have only been preserved by the relation of his- 
torians, and by a copy in the British Museum, (Cotton MS. Claud. B. fol. 
26,) and the different copies do not correspond. According to the copy 
printed by Lord Lyttleton, they are in the form of a declaration and 
recognition, in the presence of the king, of a certain part of the customs 
and liberties and dignities of his predecessors; viz., of King Henry his 
grandfather, and others, which ought to be observed and held in the 
kingdom. 
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his great councils, and assist at all trials, till the sentence, 
either of death, or loss of members, be given against the 
criminal. 

That the revenue of vacant sces should belong to the king; 
the chapter, or such of them as he pleases to summon, should 
sit in the king’s chapel till they made the new election with 
his consent, and that the bishop-clect should do homage to 
the crown. 

That if any baron or tenant iz capite should refuse to 
submit to the spiritual courts, the king should employ his 
authority in obliging him to make such submissions; if any 
of them throw off his allegiance to the king, the prelates 
should assist the king with their censures in reducing him. 

That goods forfeited to the king should not be protected in 
churches or churchyards: that the clergy should no longer 
pretend to the right of enforcing payment of debts contracted 
by oath or promise; but should leave these lawsuits, equally 
with others, to the determination of the civil courts: and that 
the sons of villains should not be ordained clerks without the 
consent of their lords *. 


2. Administration of Justice. 


Hitherto all causes were usually terminated in the county 
courts, according to the Saxon laws; or before the king’s 
justiciaries in the “‘ Aula Regis,” in pursuance of the Norman 
regulations. The judgments of the former tribunal had 
become equally ignorant and partial; the latter, travelling 
with the king’s person, its judginents were expensive and 
dilatory: to rectify such abuses, the king, at an assemblage of 
his council, divided the kingdom into six circuits, which 
nearly coincide with those of the present day’; instituted the 
office of justices in eyre, im itinere; and commissioned these 
justices to administer justice, and try writs of assize in the 
several counties. The motive which influenced Henry was 
not an abstract sense of justice, but to increase his revenucs ; 


* 2 Spel. Conc. 63. Gervase, 1386, 1387. Wilkins, 321. M. Paris, 70, 
71. Hist. Quadr. 163. 1 Hume, 393, 394. 2 Lingard, 63, 64. 

* The chief difference lies in the Home Circuit, which formerly com- 
prised Kent, Surrey, Sussex, Hampshire, Berkshire, and Oxfordshire, but 
has now lost the latter three, and received in their place Hertford and 
Essex, originally belonging to the Norfolk Circuit. Toveden, 313. 1 
Bened. Abb. 136. Diceto, 588. 
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and the judges, always guided by precedent and authority, 
increased their revenues, with the exception of Glanville, by 
the receipt of all monies which were offered them to influence 
their judgments *. 

The instructions to the judges were as follows:—They 
were authorised and directed to look after the king’s interest 
to the best of their power; to hold pleas of the crown, pro- 
vided the value did not exceed half a knight’s fee; to try 
malefactors of all descriptions; to receive the oath of fealty 
to the king from the carls, barons, knights, freemen, and 
villains; to inquire what wards were, or ought to be, in the 
guardianship of the king, their sex and quality, the present 
possessors, and the value of their estates; what females were, 
or ought to be, in the guardianship of the king, their sex and 
quality, the present possessors, and the value of their estates ; 
what females were, or ought to he, at the disposal of the 
crown, whether they were married or not, and if married, to 
whom, by whose permission, and what was the rental of their 
property. 

What churches were in the gift of the crown, their situa- 
tion and annual value, who were the incumbents, and by 
whom they were presented; what lands had lapsed to the 
erown, who held them, what was their value, what their 
tenure; what encroachments had been made on the royal 
forests or demesnes; who had violated the statutes respecting 
weights and measures; whiat sheriffs and bailifts had received 
fines of defaulters; what had become either of the chattels of 
Christian, or of chattels, pledges, debts, and deeds, of Jewish, 
usurers after their death; and lastly, to inquire into the state 
of the coinage, the clipping of the coin, the exchange; burg- 
laries, outlawries, the removal of markets without licence, the 
introduction of new customs, and the taking of bribes to 
exempt tenants from provisioning the royal castles’. 

To this reign must also be ascribed the introduction and 
establishment of the grand assize, or trial by special kind of 
jury in a writ of right, at the option of the tenant or defen- 
dant, instead of the barbarous and Norman trial by battel ¢; 
and the introduction of escuage, or pecuniary commutation for 


2 Diceto, 606. Hoveden, 337, 2 Lingard, 137. 

3 Hoveden, 314. Bracton, iii. tr. ii, «i, 2 Lingard, 1385, 1 Hume, 
393. 

4 4 Black. Com. 422. 1 ILume, 449, 420. 2 Lingard, 143. 
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personal military service; which, in process of time, was the 
parent of the ancient subsidies granted to the crown by par- 
liament, and the land-tax of later times °. 


Section II. 


RICHARD I., July 6, a.p. 1189,—April 6, a.v. 1199. 


From the relation of historians, the reign of Richard I. 
was very oppressive. The king spent the greater part of his 
reign between France, the Holy Land, on his voyages, or in 
captivity; and the promises made by John to obtain the 
throne, indicate that the government had been tyrannical. 

The forest laws were renewed, and enforced with severity, 
but the nation reccived two beneficial legislative charters’; 
by one a uniformity of weights and measures were established, 
by the other the severity of the law of wrecks was mitigated. 
Formerly it had been held, that, by the loss of the vessel, 
the original owner Jost all right to his goods, which then 
became the property of the crown. Henry J. had granted 
that, if any man escaped alive, it should be considered no 
wreck. Henry II. added that, if even a beast escaped by 
which the owner might be discovered, he should be allowed 
three months to claim lis property. Richard now enacted 
that, if the owner perished, his sons and daughters, and in 
their default his brothers and sisters, should have a fair claim 
in preference to the crown *. 

‘* Couneils” were assembled as heretofore; but it is almost 
impossible for any representative body to have existed analo- 
gous to that which occurred in the reign of Edward I.,— 
neither the state of property, nor the state of the people, 
admitted of such a constitution. 

Personal property was then comparatively of small value: 
the waste produced by the advent of William in cities and 
boroughs, and in the -country at large, is apparent from 
Domesday. On the borders of Scotland and, Wales the people 
were constantly liable to incursions of predatory hordes, were 
almost always in a state of war, with difficulty supported 
themselves against their invaders and immediate neighbours ; 


’ 4 Black. Com. 422. 1 Hume, 469. 
1 Hoveden, 774. M. Paris, 109, 134. 
* Leg. Sax. 342, 349. 2 Lingard, 205. 


Ann. Waverl. 165. 2 Hume, 36, 


Iil.] THE HOUSE OF PLANTAGENET. 49 


consequently, could scarcely contribute in any respect to the 
general government. 

A very large proportion of landed property was either in the 
hands of the crown or the church, and almost all the prin- 
cipal cities and boroughs belonged to the crown, and so far 
dependant on its pleasure. 

From such a state of things, the ‘“‘ mass of the people” 
could scarcely have influenced the government of the coun- 
try; and no existing records can prove their actual par- 
ticipation either directly or indirectly; the crown, the church, 
and tenants 7n capite, were the only persons that appear to 
have had political influence. 

- Richard, to answer his exigences, raised great sums of money 
for the purpose of his expedition to the Holy Land, by grants 
of immunities, exemptions, and privileges, particularly to cities 
and boroughs, as well as by extortions under various pretences. 

Besides selling to the citizens and burgesses of many citics 
and boroughs various privileges, he made grants to many of 
their respective cities and boroughs, the demesnes of the crown, 
in fee farm. By those grants they became tenants in chief of 
the crown, independent ‘of the officers of the crown, and gene- 
rally enjoyed separate municipal jurisdictions under their own 
officers, receiving the revenues of the crown in their respective 
cities and boroughs as their general property, possessing the 
influence derived from those revenues, holding of the king as 
“aggregate bodies” by a free tenure, and deriving from their 
aggregation a consequence, which could not have belonged 
to them as individuals. 

By subinfeudations, divisions of lands amongst cohcirs, 
forfeitures and escheats, regrants from the crown in smaller 
parcels, sales, usurpations in times of confusion, and by various 
other means, the lands of the kingdom fell into the hands of a 
larger number of proprietors. 

A great proportion of those who thus acquired influence, 
were younger branches of the principal families, provided for 
by parts of the family property; others from having obtained 
grants of lands for services or from favour; and many, from 
having acquired personal wealth, were enabled to become pur- 
chasers of land; the spirit of the Crusades having induced the 
owners in fee, especially during the reign of Richard, to part 
with great portions to the best bidder, for the purpose of 
raising money towards those expeditions. 
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Thus, by degrees, a new state of property, both real and 
personal, arose throughout the kingdom, and a new character 
was given to a large portion of the people; and on the death 
of Richard, many concurring circumstances had a tendency to 
produce important changes, which the accession of John, the 
imperfection of his title, the loss of Normandy, and its final 
separation from the crown of England, his character (little 
calculated to obtain respect), his extravagance, and general 
conduct throughout his reign, probably hastened’. 


Section ITI. 
JOHN, April G6 a.p. 1199,—October 19, a.p. 1216. 


1. Magna Charta. 
2. Legislative Asscmblies. 3. Borough Institutions. 


1. Magna Charta. 


Richard I, was succeeded by a sovereign who lost, by 
his misconduct, the flourishing provinces in France, the 
ancient patrimony of his family; subjected his kingdom to a 
degrading vassalage under the sce of Rome; saw the prero- 
gatives of his crown diminished by law, and still more 
reduced by faction; and who died, when in danger of being 
expelled by France, and of either ending his life miserably in 
prison, or seeking shelter as a fugitive from the vengeance of 
his enemies’. 

He was equally odious and contemptible in other respects, 
having affronted the barons by his insolence, dishonoured 
their families by his gallantries, enraged them by his tyranny, 
and giv en discontent to all ranks of men, by endless exactions 
and impositions’®. 

The effect of such practices appeared in the solicitation of 
the barons for a restoration of their privileges; and after the 
king had reconciled himself to the pope, by abandoning the 
independence of his kingdom’, justly appeared to all his 
subjects in so mean a light, that they insisted upon their 
constitutional rights‘. 


8 1 Rep. Dig. Peer. 51, 52, 53. 

1 1 Hume, 97, 98. 2 Lingard, 265, et seq. 

2 Ann. Waverl. 181, W. Heming. B67. Chron. Mailr. 188, T. Wykea, 36, 
8 2 Lingard, 234. 

‘ M. Paris, 214. 2 Hume, 78 2 Lingard, 249, et seq. 
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These circumstances enforced from John ‘“‘ Magna Charta,” 
every provision of which, was inserted in consequence of a 
positive and then existing abuse. 

The charter secured to the clergy all their rights entire, and 
liberties unhurt, with the freedom of elections*, confirming 
also that grant by which the necessity of a royal congé d’elire 
and confirmation was superseded :—all check upon appeals to 
Rome was removed, by the allowance granted every man 
to depart the kingdom at pleasure:—and the fines to be 
imposed on the clergy, for any offence, were ordained to be 
proportional to their lay estates, not to their ecclesiastical 
benefices®. 

The privileges to the barons were either abatements in the 
rigour of the feudal law, or determinations upon points which 
had been left by that law, and had become by practice, arbitrary 
and ambiguous. The reliefs of heirs succeeding to a military 
fee were ascertained; an earl’s and a baron’s being a hun- 
dred marks, a knight's one hundred shillings’. 

It was provided that, if the heir be a minor, he might 
immediately upon his majority, enter upon his estate, without 
paying any relief:—that the king was not to sell his ward- 
ship; and should levy only reasonable profits upon the estate, 
without committing waste or hurting the property; to uphold 
the castles, houses, mills, parks, and ponds; and if the 
guardianship of the estate was committed to the sheriff or 
any other, he should previously oblige them to find surety for 
the same purpose’. 

That during the minority of a baron, while his lands were 
in wardship, and were not in his own possession, no debt which 
he owed to the Jews should bear any interest’. 

Heirs were to be married without disparagement; and 
before the marriage was contracted, the nearest relations of the 
person were to bo informed of it’*. A widow, without 
paying any relief, might enter upon her dower, the third part 
of her husband’s rents. She was not to be compelled to 


5M. Paris, 178—180, 213—221. West. 266—268 1 Rymer, 198. 
2 Lingard, 219, et seq; 246. 

6 2 Lingard, 251. 6 Henry, 67. 
- 7 Madox, Hist. Exch. c. 10,8.1. 2 Lingard, 252. 6 Henry, 69. 

8 Madox, Hist. Exch. c, 13,8. 8. 6 Henry, 70. 2 Lingard, 252. 

® Johnson’s Canons, a.D. 785, 17; 1064, 16. 6 Henry, 77. 
_ © 1 Madox, 465, 512. 1 Rymer, 441. 2 Lingard, 251, 252. 
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marry, so long as she chose to continue single; and only to 
give security never to marry without her lord’s consent’. 

The king was not to claim the wardship of any minor, who 
held lands by military tenure of a baron, on pretence that he 
also held lands of the crown, by socage or any other tenure. 

Scutages were to be estimated at the samo rate as in the 
time of Henry I., and no scutage or aid was to be exacted, 
except in the three general feudal cases, the king’s captivity, 
the knighting of his eldest son, and the marrying of his eldest 
daughter’*. 

‘To have a common council of the kingdom, to assess an aid, 
otherwise than in the three foresaid cases, or to assess a scutage, 
we will cause to be summoned the archbishops, bishops, earls, 
and greater barons, personally, by our letters; and besides we 
will cause to be summoned in general, by our sheriffs and 
bailiffs, al] those who hold of us in chief, to a certain day, at 
the distance of forty days at least, and to a certain place; and 
in all the letters of summons, we will express the cause of the 
summons; and the summons being thus made, the business 
shall go on at the day appointed, according to the advice of 
those who shall be present, although all who have been sum- 
moned have not come**.” 

The king was not to seize any baron’s land for a debt to 
the crown, if the baron possessed as many goods and chattels 
as were sufficient to discharge the debt'*. No man was to be 
obliged to perform more service for his fee than he was bound 
by his tenure. No governor or constable of a castle was to 
oblige any knight to give moncy for castle guard, if the knight 
was willing to perform the service in person, or by another 
able-bodied man; and if the knight be in the field himself, 
by the king’s command, he was to be exempted from all other 
service of this nature; and no vassal was to be allowed to 
sell so much of his land, as to incapacitate him from _per- 
forming his service to his Jord. 

It was also enacted that all the foregoing privileges and 
immunities, granted to the barons against the king, should be 
extended by the barons to their inferior vassals; and the king 
tound himself not to grant any writ, empowering a baron to 
levy aids from his vassals, except in the three feudal cases", 


1! Chron. Dunst. 74, Madox, Hist. Exch. c. 13, 8.2. 6 Henry, 72. 
12 2 Lingard, 252. * 8 Henry, 90. 
4 2 Lingard, 255. © Tbid. 257. : 
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One weight and one measure were to be established 
throughout the kingdom. Merchants were to be allowed to 
transact all business, without being exposed to any arbitrary 


11998-—1216. 
Public police. 


tolls or impositions’®; and they and all freemen were to be . 


allowed to go out of the kingdom and return at pleasure’’; 
and no lands were to be alienated in mortmain. 

London and all cities and boroughs were to preserve their 
ancient liberties, immunities, and free customs’®; aids were 
not to be required of them but by the consent of the great 
council’? ; and no towns or individuals were to be obliged to 
make or support bridges but by ancient custom. 

The goods of every freeman were to be disposed of according 
to his will; and if he dicd intestate, his heirs were to succeed 
to them; and no officer of the crown was to take any horses, 
carts, or wood, without the consent of the owner®’. 

The king’s courts of justice were to be stationary*’, and 
were no longer to follow his person; they were to be open 
to every one, and justice no longer to be sold, refused, or 
delayed**. Circuits were to be held every year: the inferior 
tribunals of justice, the county court, sheriff’s tourn, and 
court leet, were to meet at their appointed time and place. 
The sheriffs wero to be incapacitated to hold pleas of the 
crown; and not to put any person upon their trial, from 
rumours or suspicion alone, but upon the evidence of lawful 
witnesses. 

No freeman was to be taken or imprisoned, or dispossessed 
of his free tenement and liberties, or outlawed, banished, 
or anywise hurt or injured, unless by the legal judgment of 
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his peers, or by the law of the land**; and all who suffered — 


otherwise, in this or the former two reigns, were to be restored 
to their rights and possessions. Every freeman was to be 
fined in proportion to his fault; and no fine to be levied on 


6 Mirror, c. 1, 8.3. Madox, Hist. Exch. c. 13, s. 3, p. 323.  Leges 
Wallicse, 330. 

17 Vita S. Thome. 1. 2, c. 14, p. 82, Epistola S. Thome. lL 1; ibid. 
48,13. M. Paris, 117. 2 Lingard, 256, 6 Henry, 75. 

18 2 Lingard, 256. 

19 Madox, Hist. Exch. c. 11,s.12, 6 Henry, 76. 

*0 Kadmer, Hist. Nov. 1 4, p. 94. 2 Lingard, 256. 6 Henry, 84. 

*1 9 Lingard, 253. 

28 ] Madox, 448, 452, 515, 517. Hist. Croyl. 455—477. 2 Lingard, 253. 
6 Henry, 81. 

%8 Vite S, Thome, |. 2, c. 14, p. 82. Epistole S. Thoma, 1.1; Ep. 
48,13; Ep. 79. 6 Henry, 79. 
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him to his utter ruin: and a “ villain” or “ rustic” was not, 
by any fine, to be bereaved of his carts, ploughs, and imple- 
ments of husbandry **. 

This was the only article calculated for the interests of this 
body of men, probably at that time the most numerous in the 
kingdom, a fact tending to establish the proposition,—that in 
all political contests the struggle is merely for party aggran- 
dizement, and without any view to the maintenance or 
increase, of the welfare or happiness of the people at large. 


2. Legislative Assemblies. 


The first proceeding towards assembling a general repre- 
sentative body, 1s in 15 John, when writs were issued to 
all tho sheriffs of the different counties, commanding them 
to require the attendance of certain knights within their 
respective bailiwicks, at Oxford, with arms, in fifteen days 
from the day of All Saints;—and on November 7, in the 
same year, other writs were issucd to all the sheriffs, com- 
manding them to cause all the knights so summoned to be 
at Oxford on the appointed day, with arms, and the bodies 
of the barons (who, it must be presumed, were summoned to 
appear at Oxford at the same time), without arms; and in 
hke manner to cause to come to the king, at the same time, 
four discreet knights of cach county, “‘ad loquendum nobis- 
cum de negotiis regni nostri’.” 

There is no record to establish, whether these writs or 
those to which they refer, were obeyed or not. The language 
of the last writ implies a distinction between such as were 
styled “barons,” apparently including the “earls,” and the 
four knights who were to come from the several counties “ad 
loquendum,” and who were also distinguished from the 
knights summoned to attend with arms. How the four 
knights of each county were to be chosen; whether by the 


county, or according to the mere will of the sheriff, does not 
appear. 


** 6 Henry, 82. 2 Lingard, 255. Glanvill, 1.9, c.8 Bracton, 1, 3, 
tr. 2, ¢. 2. 

75 2 Hume, 84, et seq. 

1 Foodera, N. E. tom. i. 117; vide etiam tom.i. 96 Claus. 8 John, 
dors. 2. Pat. 8 John, nu. 1, m. 3. 
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It has been attempted to infer from the great charter of 
John, what were the constituent parts of the then legislative 
council; but no clear information can be deduced from such 
& ROUrce, 

The great charter of John purports to be the act of the king, 
by the council or advice, “ per concilium,” of the archbishop of 
Canterbury, the archbishop of Dublin, divers English bishops, 
the pope’s legate, the master of the Temple, William Mare- 
schall, earl of Pembroke, with other noblemen particularly 
named, ‘et aliorum fidclium nostrorum.” 

All the persons thus described cannot be considered as 
having formed, according to law, parts of a legislative council 
of the kingdom, particularly the archbishop of Dublin, in 
that character, and the pope’s legate; and the expression— 
%“ aliorum fidelium nostrorum,” as used in the charter, is too 
indefinite to afford any just inference. 

The persons specified by name in the charter as those by 
whose advice it was granted, were only the persons who were 
of the king’s party in that transaction: Robert Iitzwalter, 
the leader of the discontented barons, and the carls and barons 
of that party, not being named in tho charter’, and tho 
meeting at which the business was transacted, was In pur- 
suance of an agreement made by the Marl of Pembroke on 
behalf of the king, with Fitzwalter, styling hnuself Marshal 
of the Army of God and of the Holy Church in Inglaand, 
and the earls and barons associated with him, on behalf of 
themselves and the rest of the people. By this agreement 
the king stipulated to meet Fitzwaltcr and his party on an 
appointed day, at Runimede, to scttle the subjects of dispute 
between the king, the church, and the people. 

The articles* containing the demands of the barons, and 
from which the charter was formed, are entitled “Ista sunt 
Capitula que Barones petunt et Dominus Rex concedit,” and 
they conclude, ‘* Omnes autem istas Consuctudines ct liber- 
tates quas Rex concessit Regno tenendas, quantum ad se 
pertinet erga suos, omnes de Regno, tam Clerici quam Laici, 
observabunt, quantum ad se pertinet erga suos.” 

The transaction taken in all its parts, affected the whole 
body of the people; not only as between them and the 
crown, but also as between the different classes of the 


® Foodera, N. E. tom. i, ® Thid. 129. 
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king’s subjects; and the articles under the king’s seal, as well 
as the charter, must be deemed to have been made, for the 
time, part of the law of the land, though neither appears to 
have been expressly enacted in any legislative assembly con- 
stituted for that purpose. 

The assembly at Runimede was not a regular legislative 
assembly, convened according to any known constitutional 
law‘; nor indeed does there appear to have been any writ or 
proclamation of the king for the purpose of its convention. 
It met according to the stipulation made with the barons in 
arms and their adherents, it was made on the king’s part 
unwillingly, as a concession to superior force, but conceding 
nothing which the clergy, the barons, and the people did 
not consider as their just rights, acknowledged by the 
charters of Henry J. and Henry IL, and in effect by that of 
William I. 

The instrument which secured the performance of the terms 
of the charter on the king’s part, refers to a writ tested at 
Runimede, June 19, 17 John, reciting the charter which was 
tested June 15, 17 John, and commanding obedience to it, 
and also commanding twelve knights of each county to be 
elected “in primo comitatu,” to inquire of the bad customs to 
be abolished, according to the charter. ° 

If any legislative assembly existed at this period, it seems 
extraordinary that some allusion to it was not made, but 
neither the king, nor the discontented barons, nor the barons 
who adhered to the king, at any time appealed for the decision 
of their differences, to a legislative assembly to be convened 
for that purpose, according to any existing law, or according 
to any newly-devised form, by which the authority of the 
whole nation might be solemnly given, to any compact which 
might be made for settling those differences, and providing for 
the peace and future good government of the country. 

It is also remarkable that no article in the charter, has 
refererce to the previous existence of any assembly, convened 
for general purposes of legislation, nor does the charter con- 
tain any provision for the calling of any such assembly in 
future, nor any provision purporting the existence by law of 
any representative system for the purpose of general legis- 
lation. . 


* Foodera, N. E. tom. i, 129, ' Ibid, 130, 133, 134, 


IIL. THE HOUSE OF PLANTAGENET. 57 


It may be doubted, therefore, whether the writ issued in 
15 John, for the election of knights to come to the king at 
Oxford, “ad loquendum de Negotiis Regni,” was not without 
precedent, and without any other legal authority than that, 
which it might derive from the king’s prerogative. 

Some, however, of the provisions in the charter of John, 
do refer to the convention of an assembly for the purpose of 
assessing extraordinary aids to the king, and scutage, which 
was generally a conversion of military service due by tenure 
into a money payment: and various clauses of the charter 
recognise persons distinguished by the appellation of “comites” 
and ‘‘ barones,” but generally with reference only to their 
property, and the charges by which it may be affected. 

The citizens and burgesses of cities and boroughs which 
held of the king in fee-farm, held by a tenure, of which 
homage was not a consequence; they were not military 
tenants, and scutage was a matter with which they, as citizens 
and burgesses, as bodies or individually, had no concern. 

The bodies of citizens and burgesses of these cities and 
boroughs, were tenants in chief of the crown of their respec- 
tive cities and boroughs which they held in fee-farm; but 
they were such respectively as a body, and not as individuals. 

As a body they were lable to no charge, but the fee-farm 
rent reserved on the grant to the body;—as individuals, they 
were liable to tallage; and any extraordinary aid granted to 
the crown, whether in lieu of tallage, or distinct from it, must 
have been levied on the individuals, and not on the body 
which held the borough or city in fee-farm. 

In the assembly to be convened by special and general 
summons under the charter of John, if citizens and burgesses, 
holding in chief of the crown, had been comprised, they could 
only have appeared by some of their respective bodies, and 
therefore could only have appeared by some sort of represen- 
tation. But in the charter of John, appearance by represen- 
tation was not provided in the case of such tenants in chief of 
the crown as should not be specially summoned ;—though the 
example of representation was to be found in the writs of 
15 John, and in the provision of the charter itself, for the 
election of twelve knights in each county, to inquire of bad 
customs. 

But in fact there are no records extant by which it can be 
inferred, that any city or borough appeared by any of its 
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citizens or burgesses as its representatives in any great council, 
prior to, or during, the reign of John. 

John lived only a year and four months after the transaction 
at Runimede. He refused to adhere to the terms of hia 
charter, and obtained the pope's bull for that purpose’; and 
the greater part of the time, from the meeting at Runimede 
till his death, was spent in contest with the discontented 
barons, and with Lewis, son of the King of France’. 

It is, therefore, improbable that any convention of a legis- 
lative assembly, or ‘‘commune concilium regni,” was held 
during the reign of John, after the transaction of Runimede, 
either according to the terms expressed in his charter, or 
otherwise *, and consequently no practice in this reign, under 
the charter, to assist in its interpretation. 
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3. Borough Institutions. 


Notwithstanding the tyranny and exactions of John, the 
charter rolls contain a large collection of grants, liberties, and 
privileges, as well to ecclesiastical as to lay bodies; likewise 
grants to individuals of lands, protections and franchises. 

Altogether seventy-seven ier to cities and boroughs 
appear during nine years of this eventful reign. 

Some of these charters were for the purpose of creating 
boroughs; but the generality of them speak of the burgesses 
and citizens, who were, for municipal, and subsequently for 
parliamentary, purposes, synonymous, as a class of persons 
existing in the place to which such charters were given. 

These charters evince that none of the borough privileges 
were in the slightest degree encroached upon; and the majo- 
rity contain a direct reference to, and confirmation of, all the 
early charters, 

The prerogative of the crown to create boroughs may be 
thus defined :—As the head of the executive government, the 
king possesses the power of declaring, pro bono publico, within 
what districts the law shall be locally administered. But the 
king does not possess the power of granting municipal privi- 
leges to any class of persons, except those who are defined 


® 1 Rymer, 203, 205, 208, 211, 212, 
2 Lingard, 263. 

7M. Paris, 237 et seq. Chron. Dunstap. 75; Mailroe, eo 
214. 2 Lingard, 270. 

* 1 Rep. Dig. "Peer, 54 ef seq. 


M, Paris, 223, 225, 227, #28, 932, 


1 Rymer, 
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by the common law as the “ freemen:” for, as the creation of = Jou». 
boroughs is pro bono publico, the king cannot divest a sub- }!90—1216. 
ject of a right, in which the commonwealth are interested’. 

In fact, the principles embodied in the recent “ Reform” 

and ‘“* Municipal Corporation Acts,” are but a partial restora- 

tion to the boroughs of their ancient and unrepealed par- 
liamentary and municipal rights; because every resident and 
responsible householder possessed the parliamentary and muni- 

cipal elective franchise, from thie carliest periods of authentic 

history, up to the dynasty of the Stuarts; but such statutes 

were a confirmation of the unconstitutional rights of the non- 

residents. 

The early charters, Parliament Rolls, and Parliament,Writs, Boroughs essen- 
analogous to the Auglo-Saxon laws, proceed on the assump- a 
tion that all boroughs were essentially the same. Thus, in 
the reign of Henry I., in a grant to the prior of Dunstable, 
it 18 directed, that ‘“* whosoever came to inhabit there, should 
have land at 12d. per acre, and enjoy the same privileges and 
freedoms as the city of London, or any other ancient city *.” 
Again, in 5 John, Lynn was ercated a free borough, and 
directed, like Ipswich and Huntingdon, “to have all the 
liberties and free customs which free boroughs had °.” 

In the Hundred Rolls of 2 Edward I., twenty-four jurors 
for ixeter deposed to their right to the return of writs, the 
assize of bread and ale, and all that they enjoyed before and 
after the conquest of England, including the liberties and free 
customs of London, &c. 

The grants in the Carte Antique, and Charter and Patent , Grants among 
Rolls, are indiscriminately directed to the “ citizens,” “ bur- us airvoted to 
gesses,” “ men,” “ honest men,” “ freemen,” “ free and lawful pourra 
men,” “good men,” and those to the Cinque Ports, were given ol 
to the “ barons.” 

None of these early charters define or provide for the 
creation of burgesses; but leave that important part of their 
constitution, to the provisions and regulations of the common 
law. 

The essential requisite for the constitution of a freeman was Esential requi- 
“ birth,” or services incompatible with “ villainage;” but the = 
mere fact of “birth” or “ service” did not, per se, invest 


1 'M. and 8. Hist. Boroughs, 1774, 1775. 2 Thid. i. 310, 
8 Rot. Cart. 5 Joh. m. 143 et vide etiam Rot. Cart. 6 Joh. 
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a person with the right of enjoying the privileges of a burgess. 
A freeman to have partaken of the chartered franchises of a 
borough, must have been a resiant, presented, sworn, and 
enrolled by the jury at the leet. 

But mere ‘ resiancy” did not, per se, confer an incohate 
right to the borough privileges, unless it were “ responsible 
resiancy.” 

In the Book of Assise ‘, it was held that citizens of London 
were those, who were born and heritable in the same city by 
descent of inheritance, or who were resiants and taxable to 
scot and lot. And this franchise was so declared, and claimed 
in eyre; and it was by them prayed that this should not 
extend to any other persons. 

On a petition to parliament in the reign of Henry IV., 
relative to the improper admission of freemen in London, the 
king, by the advice of parliament, declared “ that no one 
ought to enjoy such franchise if he were not a citizen, resiant, 
and abiding within the city; and that all others abiding in 
all other cities, boroughs, and towns, should have and enjoy 
their franchises to them granted*;” and analogous principles 
were embodied in Stat. 1 Henry V., ¢. 1. 

In 13 Edward II., an inquisition, ‘ad quod damnum,” 
was issued, to certify whether it would be to the prejudice of 
the king or any other, that 1t should be granted to Nicholas 
de Tewxbury, that the town of Clifton—Dartmouth—Hard- 
ness—should be a free borough ; and the men inhabiting, and 
hereafter to inhabit, should for ever be free burgesses: and 
that they should not be placed in assizes or juries without 
the borough, by reason of their foreign tenures, as long as they 
remained in the town. 

To which the jurors found, that Dartmouth was a free 
borough in the time of Henry I., and “ that all persons residing 
(‘ manentes’) in it were free burgesses ;” and that it would 
not be prejudicial to the king, that the said liberties should be 
granted. | 

So likewise in a record relative to Southampton, in the 
reign of Henry VI., being for a year and a day in a borough, 
and paying scot and lot, was held to constitute a burgess *. 

The same principle of resiancy is recognised in the Canon 


* 38 Edward ITI. plac. 18. Year Book, 45 Edward III. fol. 26. 
5 Rot. Parl. m. 1, p. 646. Stat. 1 Henry V. c. 1. 
* Rot. Cart. Henry VI.n. 22. Mad. Fir. Bur. 208. 
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law. By the constitution of Archbishop Stratford, made at __ Jony. 

London in 16 Edward III., it was provided that no other 1199-—1216. 

person should suffer ecclesiastical punishment but in the place Constitution of 
. . : p 

where he inhabited ; first, because there his offence was known, Stratford, a ». 

and next, on the ground of unnecessary trouble and expense “™ 

to the party punished’. 

Peers, ecclesiastics, minors, females, villains, persons Of personsexctuded 
infamous characters, and those who from poverty or other 
causes did not contribute to the borough burdens, were 
excluded from the local franchises. 

“Common councils” are generally conceived to have common cou- 
immemorially exercised a discretionary and unrestrained “* 
will; but their independent and exclusive powers were usur- 
pations. 

In early records, the term ‘‘ common council” did not relate 
to a body having that name, but to the act being done by the 
‘common consent,” or “council,” of the town; and, in this 
sense, the term was applied to any deliberative body of men: 
thus the king did acts by the common council of the arch- 
bishops, prelates, and barons®. The common council of the 
clergy, laity, counties, hundreds, and towns, are indiscrimi- 
nately mentioned as acting by their ‘‘ common council *.” 

Where population increased to any considerable extent, 
their deliberative acts must of necessity be discharged by a 
deputed authority. The constitution of this body may be 
most pernicious, or most beneficial; but it 1s almost impos- 
sible for a secret, irresponsible, and permanent collective body, 
to discharge their functions upon any principle of equity: 
because history affords evidence of the fact, that where poli- 
tical and private interests can be served by such bodies, no 
oaths, no sense of decency, no regard for. public opinion, can 
prevent disgraceful violations of their solemn trusts. 

- The ancient municipal system, in the admission of bur- ancient admis- 
gesses, was not liable to these animadversions. They dele- 
gated their authority to the juries at the leet '’, the election 

not being of an arbitrary nature, and guided only by whim, 

interest, servility, or caprice, but made by a jury indiscrimi- 

nately selected from the inhabitants, who were bound to the 

7 Lynd. in fine, 52. 

® Mag. Char. et patentes Regis de Moneta, Wilk. 360. 

® Laws of Henry I. granted to Newcastle. M. and S, Hist. Boroughs, 


302, 387, 551, 590. 
i” M. and S. Hist. Boroughs, 194, 651, 1738. | 
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public by their oaths to render justice between the inhabitants 
and the freeman, as to his fitness in character and means. 

Previous to the Tudor dynasty, the mere acquisition of 
burgess-ship was not considered an object of solicitude, except 
perhaps by those who were engaged in mercantile pursuits ; 
for the burdens of the borough, which in many instances were 
80 grievous as to cause depopulation, were borne by those only 
who derived advantages from the royal fgrants; and conse- 
quently innumerable entries occur on all leet rolls, that “ A. 
B. was an inhabitant, ought to be a burgess, and be in lot 
and scot,” and, upon such presentment, A. B. was compelled 
to assume that station. 

It was proper that the jury should have the discretionary 
power of rejection, because, upon the admission of a stranger, 
the inhabitants became responsible for his acts, and his sup- 
port in case of poverty; and they rendered themselves liable 
to amercement at the suit of the lord, if they improperly 
admitted a fugitive villain, or a person of infamous character. 

It was also just that they should have the power of compelling 
persons who came to reside among them to become burgesses, 
and bear their proportion towards the burdens of the town; 
for otherwise such persons would have had the benefit of the 
charters of the borough, without making any return for the 
advantages so enjoyed. 

The burgesses were also in the habit of requiring fines from 
persons whom they admitted to burgess-ship, and it was but 
reasonable they should have that power; for the borough, on 
its separation from the county, had to provide for its own dis- 
bursements, for which purpose the burgesses had a common 
stock. There was therefore no injustice in calling upon a 
stranger, on his coming to the town, to contribute to that 
stock, according to the necessities of the place, and his own 
pecuniary resources: and the amount of the fine was simply 
a matter of equitable arrangement between the stranger and 
the burgesses’’. 

The principal liberties granted in the early charters are 
exclusive jurisdiction, a merchant guild, the appointment of 
various officers for the administration of justice, fairs and 
markets, with freedom from all tolls; in fact, all the privileges 
granted by the borough charters were of a local character in 
every respect. 

11M. and 8, Hist. Boroughs, 1289, 1296. 
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It is evident the franchises in these charters could never 
have constitutionally extended to persons ‘“ non-resident” 
within the cities or boroughs. The grant of exemption from 
toll was usually contained in all borough charters; if limited 
to “‘ inhabitant householders” within the borough paying scot 
and lot, a reasonable cause may be assigned ; for the contri- 
buting to the public exigences in one place would be an 
adequate consideration, and be a release from such burdens in 
others; the inhabitants of which would, in the same manner, 
be reciprocally exonerated. 

If resident and non-resident persons could be indiscrimi- 
nately admitted as burgesses, and, as such, entitled to exemp- 
tion from toll, the consideration for it would cease to exist ; 
and any one place might exercise the power of admitting non- 
resident freemen to such an extent, as to destroy the right to 
toll in all other places, and materially interfere with a valu- 
able fiscal receipt. 

The grants of exclusive jurisdiction must, from its very 
nature, have been confined to the inhabitants, and could not 
extend to non-residents, otherwise, by their general admission 
as freemen, the king’s jurisdiction might have been excluded 
over an unlimited number of his subjects. 

It has been assumed by those, whose minds are incapable of 
overcoming the delusions of fancy, that the members of the 
‘“‘merchant guilds” and the “ burgesses,” were one and the 
same body ’*; but such guilds were distinct from the city and 


12 The term “ Guild’? meant only originally the common payment made 
by the inhabitants of the several districts into which the country was divided, 
whether of counties, hundreds, cities, or boroughs, without reference to any 
idea of incorporation ; because, generally speaking, the part of the county 
not included in any privileged district, was called the “ geldable.’ And 
the term “ geldavit,” in Domesday, is applied to all the several classes of 
districts. 

In a. D. 1308, there is a distinct instance of the use of the word in this 
sense. Thus the king, desirous of granting that Frampton, in Gloucester- 
shire, should be a free borough, directs by writ of “ad quod damnum,” that 
it should be inquired to what the aforesaid town is “gildable” to the king, 
and what it renders with certainty. 

The franchises and the guildable are also contradistinguished from each 
other in the Sixth Year Book (fol. 6 B, pl. 30, M. T.). Error is assigned, 
for that the sheriff commanded the bailiffs of the franchise to make all the 
pannel, when one of the three towns was in the guildad/e; in which town 
the sheriff ought himself to make the array. 

So likewise in Stat. 19 Henry VIL, c. 23, the merchants of the Hanse 
are described as the merchants of the Hanse of Almain, having a house in 
the city commonly called “ Guillhallda Teutonicorum.” 
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Joux. borough rights,—dependant upon usages peculiar to those in- 
1190-1216. titutions,—and were altogether distinct from the county and 
borough jurisdictions established under the common law "*. 
Thus, in the charter which Stephen granted to the inhabi- 
tants of Chichester '*, he confirmed to them “ all the customs 
of their borough and merchant guild, as they had them in the 
time of King William.” In 22 Henry II., the burgesses of 
Totness paid a fine of five marks “ for setting up a guild with- 
out authority’®.” This fact irresistibly establishing the dis- 
tinction of a mere guild from a borough, for Totness was a 
borough in the time of William I. 


Partial enjoy- = At the period when the “ liberi homines” of the common 
en roug f é : ; 5, ue 
franchises, law were admitted in accordance with ancient principles, the 


burgesses were in the habit of admitting “ strangers” to the 
partial enjoyment of the borough rights, for the purpose of 
trading, having previously required a pecuniary contribution, 
and this perhaps was the original cause of the confusion in 
the different classes of freemen '*. 

Freedom of ap- It has been erroneously assumed that apprentices had their 


rentices had oe . : fg 
not their origin OTigin from corporate principles, but the fact is otherwise. 


oe It is from the combined effect of the common and statute law, 
and from no other source, that apprentices have derived their 
existence *’. 

Interference of The interference of the mayor or chief officer of the borough 


’ ti ae « e e e : 
spect of any cor. 1 the binding of apprentices, was not in respect of any corpo- 


porate right. = rate right, but as a precautionary measure for the purpose of 
ascertaining, whether the apprentice was “ free” or “* bond,” 
so that neither the lord nor the burgesses might be damnified 
by any improper admission. 

A villain could A villain could enter into no contract with his lord whilst 


enter into no * ° ° : . 
pect wii Wis villainage subsisted; therofore the relation of master and 


lord. apprentice would have negatived the inference of that of 


‘8 Domesday, fol. 3, 280. Inspex. Chart. Wallingford, 51 Henry III., 
Tur. Lond. Memb. 10, n. 4. 2 Hearne, Lib. Niger, 816. Mad. Fir. Bur. 
95, 96. 4 Rymer, Foed. 382. 6 Year Book, fol. 6 B, pl. 30. Stat. 15 
Henry VI. c. 6; 21 Henry VI. c. 10. Pet. Parl. 10 Henry VI. n. 9, 417. 
Stat. 11 Henry VII. c.9; 19 Henry VII. c. 23; 27 Henry VIII. c. 26, 

 M. and 8. Hist. Boroughs, 320. 

18 Mad. Iixch. 391. 

6 M. and 8. Hist. Boroughs, 117. 

17 Ken. Par, Ant. Gloss. verb. App. Lib. Ass. 83 B, fol. 18, Stat. & 
Richard II. Liber Niger, fol. 66. Stat.i7 Henry IV. Pet, Parl. 8 
Henry VI. n. 20, p.354. Stat. 26 Henry VIII. c. 16; 5 Eliz. ¢. 4; 13 and 
14 Car. I], Anon. 1 Lev. 12, M. and 8. Hist. Boroughs, 235, 698, 722 
—727, 162-~765, 1099, 1100. 


IIL.] THE HOUSE OF PLANTAGENET. 65 


lord and villain. If the apprentice served seven years un- Jony. 
claimed, it was clear he could not be a villain, because he eines ha 
must have resided away from his lord for that period, and 

such an absence was, of itself, a bar to the writ ‘de nativo 
replegiando:” a deed therefore which established these facts, 

was, by the principles of the common law, an irresistible proof 

of freedom. 

The jury at the leet were bound to present every person, 
who had served such an apprenticeship, as a ‘“‘ freeman ;” and 
accordingly we find, upon the leet rolls at Stockbridge, Yar- 
mouth, and Lynn, persons presented as “‘ freemen by appren- 
ticeship.” 

In fact, the language, principles, and practice of the common Borough privi- 
law, whether relating to the poor or the rich, the peasant or ean 
the judge, the resiant or the vagrant, the civil or criminal "idence. 
jurisdiction, the duties in the county at large, or the particular 
privileges in cities, boroughs, or franchises, all had one 
common origin or object, —local permanent residence. 


Section IV. 


HENRY III., October 19, a. p. 1216,—November 16, a.p. 1272. 


1. General Observations. 3. Legislative Assemblies. 
2. The Great Charters. 4. Administration of Justice. 


1. General Observations. 


Upon the accession of Henry, the country was in a dis- Distracted state 
tracted state, arising not only from the minority of the sove- * °°" 
reign, but from the disaffection of a considerable party, who 
had sworn allegiance to Lewis, son of the King of France. 

These circumstances induced every possible effort to conciliate 
the country, by confirming the ancient national franchises. 

The weakness and misconduct of the king, his necessities, Misconduct of 
‘and the distress of the country proceeding from various causes, ““"’ 
with the power and ambition of individuals, involved him in 
great difficulties, urged him to arbitrary conduct, and gave 
rise to that opposition which controlled his powers, produced 
a civil war, at one time almost annihilated the royal authority, 
and finally led to the gradual establishment of that system of 
representative government, which partially prevailed in this 
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reign, and of which the constitution of the legislature after- 
wards formed an essential part. 

A royal charter was the usual form in which legislative 
acts had been announced to the people, and it is very ques- 
tionable whether, up to this period, any absolute or controlling 
power, except ‘‘ brute force,” existed since the Anglo-Saxon 
dynasty, which interfered with the absolute exercise of the 
royal prerogative. 

The uncivilized state of society being such, that force was 
more prevalent than laws, and a resolution, though taken by 
a majority of a legal assembly, could not have been executed, 
if it opposed the will of the more powerful minority. 

The crown, not being enabled to have its commands carried 
into execution, without the co-operation of the great landed 
proprietors, it became unperative, when new laws were to be 
enacted, that the most influential men should be assembled, 
in order to obtain their acquiescence and consequent support. 

That “ councils ” always existed from the accession of Wil- 
ham I., no doubt can exist; but there is no record to prove 
that the members attended in a direct representative capacity, 
or that the kmg was exclusively confined to summon any 
particular class. 

The great necessities of Henry III., and his frequent 
recurrence to his people to supply those necessities, placed 
him in a different situation from that in which many of his 
predecessors, and particularly William I. and his sons, had 
been. 

They seldom, perhaps never, had occasion to seek for volun- 
tary aid, by convening an assembly for pecuniary purposes, 
which might peaceably stipulate for a redress of grievances, 
and purchase concessions from their sovereign by a pecuniary 
grant’. The assemblies, convened by Henry previous to 1258, 
appear to have often aimed at such concessions, but generally 
failed in obtaining more than promises to observe the Great 
Charter, and generally to administer duly the law of the land. 

Kut nothing so much accelerated the operation of causes, 
tending to constitutional changes, as the separation of Nor- 
mandy from England, the former having produced a revenue 
sufficient to support itself, and also contributed to the dignity 
of the kings of England, who frequently resided there for 
lengthened periods. 


11 Rep. Dig. Peer. 97. 
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By the loss of Normandy, the kings of England, instead of 
having a power and influence in Normandy, which, in its 
consequences, increased their power and influence in England, 
were induced to rely on their subjects in England, even for 
the preservation of their other territories in France; and 
though their possession of those territories tended to lessen 
the power of the French monarchy, and enabled the kings of 
England to invade the territories of the kings of France, yet 
in England that possession rendercd the crown more depen- 
dant on the people, by the expenses which its preservation 
continually required. 


2. The Great Charters. 


One of the first acts of the advisers of Henry, was to issue 
a charter’ in his name. It is in a great measure a transcript 
of the charter of John, but it omits the clause respecting 
scutage and aid not to be assessed ‘‘ nisi per commune con- 
cilium reeni nostri;” neither were the full privileges of elec- 
tions in the clergy, nor the liberty of going out of the kingdom 
without the royal consent *, renewed *. 

It appears extraordinary that the deviations in this first 
charter of Henry, and indeed in a great degree in all his sub- 
sequent charters, from the charter of John, should have been 
so little noticed. 

The non-insertion of the provisions that no scutage, nor any 
aid (except in three specified cases), should be assessed, unless 
by the authority of the common council of the realm; that 
the aids to be assessed in the three specified cases should be 
reasonable aids; and that aids to be required of the city of 
London should also be reasonable aids, (which seems to be 


1 A copy of this charter is printed in the authorized collection of the 
Statutes from a charter under seal, preserved in the archives of Durham 
Cathedral. 

* 1 Rymer, 215. 2 Hume, 246, 

8 From a letter addressed in the king’s name to the justiciar of Ireland, 
announcing the death of his father, and his own accession to the throne, it 
is stated, “ Convenerunt apud Gloucestr plures regni nostri magnates, 
episcopi, abbatcs, comites, et barones, qui patri nostro viventi semper astite- 
runt fideliter, et devote, et alii quamplurimi; applaudentibus clero et 
populo, &c., puplice fulmus in regem Anglic inuncti, et’ coronati, fidelitate 
et homagio omnium illorum nobis exhibitis.’ From whence it appears, 
that the word “ magnates” included the “ prelates,” “ earls,” and “ barons,” 
and excluded those termed “alii quamplurimi.” Foedera, N. E. tom. 1. 146 ; 
et vide ib. 146. 
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the true construction of that part of the charter of John), 
and of the special stipulations, providing for the manner 
in which a common council of the realm was to be convened, 
for the purpose of assessing extraordinary aids and scutages, 
seem all to have been omissions of most important articles of 
the former charter: and though in the disturbed state of the 
country, when the first charter of Henry was issued, it might 
have been deemed prudent to avoid discussing immediately, 
what might be esteemed “ capitula gravia et dubitabilia ” in 
the charter of John, it seems extraordinary that the perform- 
ance of the promise, that they should thereafter be fully con- 
sidered, should never have been required. 

This charter of Henry was confirmed in the ensuing year, 
with the addition of some articles to prevent the oppressions 
of the sheriffs: and also with an additional charter of forests, 
by which offences in the forests were declared to be no longer 
capital, but punishable by fine and imprisonment, &c.; and 
the proprietors of lands recovered the power of cutting and 
using their own wood at their pleasure ‘. 

The charter of 9 Henry III., which has been always 
deemed ‘the great charter of the liberties of the king- 
dom,” omits, as the former two charters of Henry did, the 
clause in the charter of John, respecting aids, scutage, and 
providing for the constitution of a ‘“‘ commune concilium”™ for 
assessing aids and scutage, without assigning the reason for 
the omission, which is assigned in the first charter of Henry: 
but adding, as in his second charter, “‘ Scutagium decetero 
caplatur sicut capi solebat, tempore Regis Henrici avi nostri,” 
thus leaving the assessment of extraordinary aids without any 
special provision. 

At the conclusion of this charter, it is also added,—“ Pro 
hac autem concessione et donatione libertatum istarum, et 
aliarum libertatum contentarum in carta nostra de libertatibus 
foreste. Archiepiscopi, episcopi, abbates, priores, comites, 
barones, milites, libere tenentes, ct omnes de regno nostro, 
dederunt nobis quintam decimam partem omnium mobilium 
suorum ‘ 


The grant of this extraordinary aid, being a fifteenth of the 


* 1 Rymer, 215. 2 Hume, 147. W. Malms. I. 3, p. 63. H. Knyghton, 
apud X. Script. col. 2354. Dial. de Scac. 1. 1,¢. 11. 6 Henry, 85. 2 Law 


‘Tracts, 93. 


> Annal. Burt. 271-278. Stat. 9 Henry III., c. 37. 
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moveables of all persons in the kingdom, is expressed in this 
instrument to have been made by all the persons by whom it 
was to be paid; but the instrument does not express in what 
manner the consent of all was given to the grant, or that any 
assembly was summoned for that purpose. The consent 
could not have been given by all personally, though it might 
have been given by some personally, and as to the rest, by their 
representatives. It may therefore be inferred from the terms 
of the instrument, that the consent was given by some 
assembly convened under the king’s authority, and deemed 
competent to bind all who were not members of that assembly. 
If representatives of counties, cities, and boroughs then existed, 
that fact would have been noticed. 


3. Legislative Assemblies. 


The system of representation, although little practised, was 
not unknown; and shortly after the promulgation of the 
third charter of Henry III., the fact of actual appearance by 
elected representatives of bodics of men occurs, but which 
merely demonstrates that a representation by election of 
knights, who were to speak for a county at large, had been 
adopted. 

The object of the proceeding seems to have been to bring 
before the ‘“‘ magnates,” composing the assembly to be con- 
vened at Lincoln, kmights, elected by the ‘“ milites et probi 
homines” of the counties to which the writ was sent, as 
accusers, and the sheriffs to whom the writs were sent, as 
persons accused, to answer before the ‘“‘ magnates” to the 
charges which should be made against them, upon articles 
contained in the charter of libertics’. 

But the election of knights of the shire, to transact the 
business of the county, was of ancient origin; if the king 
wished to ascertain his own rights, the wrongs of the people, 
or the peculations of his officers, he was accustomed to autho- 
rize a commission of knights in each shire, either named by 
himself, or elected in the county court, to proceed from 
hundred to hundred, to make inquiries upon oath, and to lay 
the result of their labours before him *, as was done in the 
case of Domesday. 


2 Claus. 10 Hen. 3, in dors. m. 13. 
®* 2 Lingard, 368. Hoveden, 343. Brady, App. II. No. 149, 150, 196, 
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A writ of 17 John, enjoined the sheriffs to elect twelve 
knights from their respective counties, in the first county 
court, de ipso comitatu, to inquire into bad customs ’®. 

In 1206, the subsidy was collected under the inspection of 
the itinerant judges; but the method was accompanied with 
inconvenience and delay. But, in 1220, writs were sent to 
tho sheriff, appointing him the collector, in conjunction with 
two knights, to be chosen in a full court of the county, with 
the consent of all the suitors *,—“ in pleno comitatu de volun- 
tate ct consilio eorum de comitatu.” 

Therefore at this period, as far as regards “ counties,” one 
additional step only was required to introduce them into the 
“Great Council” as the representatives of their electors, 
vested with the power of granting money, and of petitioning 
for redress of grievances; and when thcy ultimately became 
members of parliament, they received the same remuneration 
in “going, staying, and returning,” as had been assigned them 
on former occasions. 

In 1246, ‘* Rex, missis literis suis, totius regni magnates 
convocavit.”. Matthew Paris, in alluding to this assembly, 
says, ‘* Convenientibus igitur ad Parliamentum memoratum 
totius regni magnatibus, &c.” 

This assembly consisted, apparently, only of bishops, earls, 
barons, abbots, and priors: the king addressing, first the 
bishops, then the earls and barons, and then the abbots and 
priors. 

The grievances of the country from papal exactions were 
detailed, and letters were addressed to the pope, from the 
bishops by themselves, from the abbots and priors by them- 
selves, and from the earls and the rest of the kingdom by 
themselves; the carls being named, in their letters to the pope, 
with these additional words, “et alii totius regni Anglie, 
barones, proceres, et magnates et nobiles portuum maris habi- 
tatores, necnon et clerus et populus universus.” 

All the persons thus specified could not have been present at 
this wssembly, and can only be deemed to have concurred 
through the medium of the earls and barons. 

The words “ portuum maris habitatores,” may have been 
used to describe those commonly called the barons of the 
Cinque Ports, though capable of being applied more exten- 


* Vide ante 56; et Fosdera, N.E. tom. i. 130, 133, 134. 
* Brady, App. II. No. 83; et tom. i. App. 41. 2 Lingard, 369, 
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sively; and if the word “ barones” was intended to include 
all who held of the king in chief, and if all such were required 
to be summoned for granting an aid by the charter of John, 
such a convention may have been considered as representing the 
whole kingdom, being, with the king, the lords of all Jand- 
holders: but the elected representatives of citizens and bur- 
gesses could not have been described by the word “ barones.” 

Tt also seems, that to constitute a “ parliament,” either 
during this period, or in the reign of John, the presence of 
‘‘eitizens” and “ burgesses” was not deemed requisite. Thus 
ina writ of 28 Henry LIL, the sheriff of Northamptonshire 
was directed not to permit in his bailiwick the user of 
any libertics belonging to the crown, unless they had been 
used before ‘‘ Parliamentum Runimede quod fuit inter Domi- 
num Johannem regem, patrum nostrum, ct barones suos 
Angliz *,”—it is clear that at Runimede no representatives of 
cities or boroughs were present. 

From the tenour of the writs of 38 Henry ITI.°, it seems 
an assembly was convened at London at which persons. 
called in those writs ‘“ comites,” ‘* barones,” and “ mag- 
nates,” were intended to be prescnt; and that, in such 
assembly, ¢wo knights, elected by each of the counties to 
which the writs were directed, were also intended to be pre- 
sent; and that either from those elected knights, or from the 
general assembly of ‘‘ comites,” “ barones,” and “‘ magnates,” 
together with the elected knights, the king proposed to 
demand an aid, and it may be presumed the king considered 
that assembly competent to grant him the aid which he 
demanded: but such writs were silent as to any election of 
citizens and burgesses, or representatives of the Cinque Ports ; 
and there is no evidence that any knights were elected, or 
assembled. 

Before and in the forty-second year of this reign, the king’s 
pecuniary necessities were urgent, and wero increased by the 
nomination of his son Edmund to succeed to the throne of 
Sicily, and by the exorbitant demands of the pope. The dis- 
tresses of the king, and the refusal of his people to supply the 
funds necessary to relieve those distresses, had led him to 
adopt very oppressive measures; and the conduct of his hallf- 


> Petyt’s Rights, &c., 33. Brady, Introd. Eng. Hist. 71. 
6 } Rep. Dig. Peer. 96, et vide Claus. 38 Henry ILI. m. 7, 12, dors. et in 
dors. m. 14, 13, 6. 2 Prynne 33. 


if ENRY Til. 


Citizons and bu 


“Pastiament: 


Barons and 


an aid, but no 
mention of citi- 
zens or burgesses. 


Unpopularity of 
the king. 


Hewry IIT. 
1216—1272. 


Barons demand 
redress of griev- 


Assembly of 
** proceres et 
fideles regni.” 


Appointment of 
** twenty-four ” 
to redress griov- 
ances. 


‘« Fideles,” per- 
sons of the first 
rank, 


Regular consti- 
tution of *‘ lords 
spiritual and 
temporal” not in 
existence. 


72 THE HOUSE OF PLANTAGENET. [Cn. 


brothers, and his disposition to give the preference to foreigners 
more subservient to his caprices than his own subjects, had 
made him generally unpopular; and these circumstances were 
introductory of increased national misfortunes. 

The barons, incited by the Karl of Leicester, assembled in 
arms, and demanded a redress of grievances. 

The king, having no alternative, issued two writs’; the first 
stated that, for important business touching himself and the 
kingdom, he had required “‘ proceres et fideles regni” to meet 
him at London, and that treating with them upon such 
business, as well as the prosecution of the business of Sicily, 
they had answered that the state of the kingdom should be 
ordered, rectified, and confirmed. 

The second writ ® stated, that he had yielded “ proceribus 
et magnatibus regni,” and taken an oath, that by twelve 
persons, described by the words “ fideles de concilio nostro,” 
already elected, and by other twelve, described by the words, 
‘* fideles nostros” (without the words ‘“ de concilio nostro ”) 
“‘ electos ex parte procerum Ipsorum qui apud Oxon a festo 
pentecostes proximo futuro in unum mensem convenient,” the 
state of the kingdom should be ordered, rectified, and reformed, 
and that if any of those elected of the king’s part should be 
absent, it should be lawful for those who should be present to 
substitute others in the place of those absent, and in like 
manner it should be done, ‘‘ ex parte predictorum procerum et 
fidelium nostrorum.” In a subsequent part of this instrument 
it is added, ‘“‘ Promiserunt et etiam comites et barones memo- 
rati quod expletis negociis superius tactis, bona fide laborabunt 
ad hoc, quod auxilium nobis commune prestetur a communi- 


“9 


tate regni nostri’. 
The twelve “ fideles,” stated in this instrument to have 


been elected by the king, and the twelve ‘ fideles ” elected by 
the “‘ proceres,” were persons of the first rank in the kingdom ; 
and the persons who, in the former instrument, are called 
“‘proceres et fideles,” appear in this to be first called ‘“ proceres 
et magnati regni,” and then “comites et barones memorati.” 
These documents establish that a regular constitution of 
parliament, consisting of lords spiritual and temporal, and of 
knights, citizens, and burgesses, forming, under the king, one 


7 Rot. Pat. 42 Henry ITT. Foedera, N. E. tom. i. 370. 
® Feedera, N. E. tom. i. 371. Rot. Pat. 42 Henry 111. 
® Vide etiam 2 Lingard, 235, 
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legislative body, constituted for the purpose of consultation 
with the king on the general concerns of the kingdom, did 
not then exist °°. 

The parliament which assembled at Oxford in 42 Henry 
IIJ., enacted, that the reformation and ordinance of the 
state of the kingdom was to be made by the “ twenty-four,” 
—‘‘ secundum quod melius viderint expediri:” the king 
taking an oath to maintain their ordinances*'!, and such was 
the degradation of the king, that he could not nominate his 
council; the twenty-four’? named by the king and the barons, 
electing four persons of their number to elect his council, and 
the king authorized such persons to form a council accordingly, 
and, when formed, consisting of fifteen members, it composed 
a majority of those who espoused the cause of the barons '*,— 
in fact, the king was in an absolute state of duress **. 

The documents referring to the persons who composed the 
parliament of Oxford, generally describe them as consisting 
of ‘“ prelates,” ‘ earls,” and ‘‘ barons ;” and in the transactions 
which followed previous to the ‘“‘ Mise of Lewes,” the persons 
taking upon themselves to act for the people of England, to 
deal for that people with the king, and especially to submit 
to the judgment of the King of France, whether the Provisions 
of Oxford (an act of the legislature) should remain in full 
force, or should be qualified or repealed, are styled “ barons.” 

Faction must at first be popular, and popularity cannot be 
acquired, except under the semblance of virtue and public 
spirit; consequently, the barons required the king to confirm 
the Great Charter; they likewise ordained that four knights 
should be chosen by the freeholders of every county, to 
hear all complaints of misconduct of sheriffs and other griev- 
ances, and attend the ensuing parliament, in order to give 
information to that assembly of the state of their particular 
counties **; that three sessions of parliament should be regu- 
larly held every year, in the months of February, June, 
and October; that a new sheriff should be annually elected 
by the votes of the freeholders in each county *; that 


10 Annals of Burton. Brad. Hist. 627. Claus. 44, Henry ITI. m. 27 D. 
11] Rymer, 655. Chron. Dunst. 334. Knyghton, 2445. 2 Hume, 184. 
12 Rot. Pat. 42 Henry III. m. 6. Brad. Hist. 219, 220. 

® Foedera, N. E. tom. 1. 377. 

14 2 Hume, 183. 

18 Foodera, N. E. tom. i. 375. M. Paris, 657. Ann. Burt. 412. 

§ Chron. Dunst. 336. 


i 


tent 


Henry III. 
1216—1272. 


Provisions of 
Oxford. 


Component 
members of the 
parliament of 
Oxford. 


Faction assumes 

the semblance of 
virtue and public 
spirit. 


Grievances re- 
dresse" "= —*~ 
** twe) 


Hewry ITI. 
1216-1272, 


Tyranny of the 
barons. 


Subjects sworn 


or unknown. 


Delegation by 


Distinction be- 
tween 

libert; 

tion. 


74 THE HOUSE OF PLANTAGENET. (Cu. 


the sheriffs, treasurer, chancellor, justiciary, should annually 
give in their accounts; that the sheriffs should have no power 
of fining the barons who did not attend the courts, or the 
circuits of the justiciaries; that no heirs should be committed 
to the wardship of foreigners, and no castles intrusted to their 
custody; and that no new warrens or forests should be 
created, nor the revenues of any counties or hundreds be let 
to farm'”. 

The barons having thus performed some good deeds, which, 
“like Abraham’s faith, may hold the place of righteousness,” 
assumed an absolute power over the country ;—they required 
the appointment of the great officers of state, the possession of 
the royal castles, and the punishment of death was ordained 
against those who should oppose directly or indirectly what 
they should ordain. 

All subjects were obliged to take an oath, under the penalty 
of being declared public enemies, that they would obey and 
execute all their regulations, both known, and unknown. 

All persons included under “tut le commun de la terre,” 
were to be represented by twelve ‘“prodes hommes,” who 
were elected at the parliament of Oxford by ‘“ Les Barons,” 
and “le commun” were absolutely bound by every act that the 
twelve should perform, in conjunction with the council, and 
which was intended as a provision to spare “le cust del com- 
mun.” 

The twelve thus appointed to represent ‘‘ le commun” seem 
also to have been appointed permanently, as there is no pro- 
vision for, and no trace of a future appointment; and yet “le 
commun” were to be bound to hold as established, whatever 
the twelve should do in every parliament, at which they 
should attend’’. 

A spirit of liberty will be exclusively directed to national 
objects, and regardless of personal interests; on the contrary 
a spirit of faction will be wholly concerned about the latter, 
and very indifferent about the former. If the actions of “* Les 
Barons” be analysed by this principle, it will be perceived 
that selfish ambition and the jarring interests of faction dic- 
tated their actions, although artfully veiled under the assumed 
cloak of disinterested patriotism. 


7 2 Hume, 184. 2 Lingard, 326, 327. 
‘8 Annal. Burt. 407, 411, 413, 414, 415, 416. 2 Brady, App. No. 190, 191, 
192, 193, 194. Feoedera, N. E. tom. i. 377, 378. 
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It is likewise an undeniable axiom established by history, 
that those public men who have sought to acquire the basest 
objects, are those who have inflamed the bad passions of the 
people, under the ‘‘ war-whoop of liberty,” as exemplified in 
the modern histories of Cromwell, Robespicrre, and Napoleon; 
in fact, the practical principles of republican leaders have 
always been intolerance, and, while asking equality, have 
aimed at selfish dominion. 

After the separation of the parliament of Oxford, the 
twenty-four named in that parliament to propose reforms in 
the government, and the council of fifteen (appointed in effect 
by the twenty-four), to whom all the powers of the crown 
were in substance delegated, and the twelve appointed to 
represent “le commun” in parliament, assumed to themselves 
the whole power, both of the crown and of the legislative 
assembly in parliament. 

The king suffermg under such unconstitutional restraints, 
made in the forty-fifth year of his reign, a general appeal to 
the nation’®; and shortly after seems to have issued letters 
patent, granting a general pardon to those who had co-ope- 
rated in such restraint?’. 

It appears, from writs issued at this period by tho king, 
that the Earl of Leicester and his adherents had taken upon 
themselves to summon an assembly to be holden ‘“ before 
themselves,” and also, for the purpose of conciliating the county 
freeholders, to summon three knights from each county south 
of Trent to treat with them, and not with the king; but thero 
seems to have been no attempt to havo convencd representa- 
tives of cities and boroughs”’. However, there is no authentic 
evidence to prove the assembly of the three knights from 
cach county, or of the writs by which they were required to 
assemble. 

_ The king, in the forty-sixth year of his reign”, issued a pro- 
clamation, declaring his resolution no longer to submit to the 
Provisions of Oxford, and recited the absolution from his 
engagements, which had been granted to him by Popes 
Alexander and Urban”; and afterwards the king and his 

19 Foedera, N. E. tom. 1. 408, 409. Wikes, 54. West. 378 Claus. 45 
Henry III. m. 19, dors. Cit. Carte, 127. 2 Lingard, 331. M. Paris, 668. 

“0 Foodera, N. E. tom. i. 411. 

21 Claus. 45 Henry III. m. 6, dors. Brady, Hist. App. 231. 


* Claus. 46 Henry 111. m. 11, dors. Feedera, N. E. tom, i. 419. 
*8 Rymer, 722, 723, 742, 746. Wilkes, 55. 
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opponents agreed to submit their differences to the award of 
Tas. Bist of 

The “award of Lewis” does not allude to any assembly or 
class of persons engaged in a contest with the king, besides 
“‘ barons,” except the words “ alii aunodie presenti com- 
promisso consenserunt,” used in one clause*® 

If the Provisions of Oxford had been ade by a legislative 
assembly, to which other than “barons” had been parties, 
the submission to the award of the King of France would 
have been made by the same authority; but neither in the 
submission, nor in the subsequent offers of treaty and compro- 
mise, is there any allusion to the representatives of counties, 
cities, and boroughs, nor of an appeal to a legislative 
assembly **. 

The first appeal, by parties contending in arms, to a “ legis- 
lative assembly,” was at the “‘ Mise of Lewes,” and a parlia- 
ment, in 48 Henry III., assembled accordingly*’, at which 
persons summoned by special writs, and also four knights as 
representatives for each of certain counties, were required to 
attend, not by writs to the sheriffs, but by writs to the “‘ keep- 
ers of the peace”* of those counties; but the parliamentary 
proceedings of that period do not notice the presence of such 
knights, nor of any representatives of cities or boroughs, but 
are described as consisting of ‘ prelates, earls, and barons.” 

At this parliament” certain regulations were enacted for 
the better government of the kingdom, but in effect retaining 
the power of the king in the possession of those, who were 
adverse to his person and authority®. 

Under these circumstances was the parliament of 49 Henry 
Henry III. convoked*', at which were peers, ecclesiastics, two 
knights from each county, and two deputies from each of cer- 
tain cities and boroughs, such deputies never having previously 


“4 Feedera, N. E. tom. i. 432. M. Paris, 668. Wykes, 58. 1 Rymer, 
716, 778, 784. W. Heming. 580. Annal. Wigorn. 495. 2 Lingard, 338. 
] Chron. Dunst. 363. 2 Hume, 200. 

*° 1 Rymer, 776, 777. Chron. T. Wykes, 58. Knyghton, 246. 2 
Hume, 201. 

*6 Foedera, N. E. tom. i. 435, 436, 437. 

*7 Ibid. 441, 442, 443. Rot. Pat. 48 Henry III. West. 388. Dunst. 
372. Wikes, 63. 

*8 Feedera, N.E. tom. i. 442. 

7° Rot. Pat. 48 Henry III. Foedera, N. E. tom. i. 443. 

80 Foedera, N. E. tom. i. 444. Brady, App. No. 213. 2 Hume, 208. 

*1 Claus. in dors. m. 12; 11 dors. in sced; 11 dors.; in dors. 11; 10, 9,6 
dors, 
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been summoned; and the writs were addressed, not to the 
sheriffs, but to the boroughs. 

The convention of this parliament was a mere “ political 
trick;” because the number of lay lords summoned was only 
twenty-three, the number of ecclesiastics, who were partisans 
of Leicester**, was one hundred and twenty-two, including 
five deans, and many abbots and priors, whose successors were 
not afterwards summoned to parliament; but none of the 
earls or barons of the king’s party appear to have been sum- 
moned, notwithstanding the avowed object, was the reformation 
of constitutional abuse **. 

If the counties were in the custody of the “‘ keepers of the 
peace,” the influence of Leicester must have prevailed in the 
election of knights of the shires, even if made under the pre- 
sidency of the sheriff in the county courts, and such cities 
and boroughs as were disposed towards the king, may not 
have been called upon to send representatives; the two cities 
of York and Lincoln, with the cinque ports, being only named 
in the record; but other cities might have been included 
under the words “et ceteris burgis Angliz**,” and the entry 
on the roll is evidently inaccurate. 

In the writs to the cinque ports, they were required to send 
four persons from each port to treat with the “ king, prelates, 
and magnates,” on the subjects mentioned in the writs, the 
representatives of shires, cities, and boroughs not being 
noticed. 

The degradation of the crown, combined with the conduct 
of Leicester, had raised a powerful party for Henry®*, and 
after the battle of Evesham **, the king was enabled to assume 
an arbitrary power®’. 


Whilst the king was at Winchester, an assembly which 


' ®2 Chron. Dunst. 363. Chron. Waverley, 220. 2 Lingard, 348. 

88 Fosdera, N. E, tom. i. 449, 450. 

34 The corporation of London have a book called “De Antiquis Legi- 
bus,” which contains notices in the form of annals of transactions in early 
times. In this book the meeting of parliament 49 Henry III. is thus 
described: * Hoc anno, in octabis Sancti Hilarii, venerunt London per 
summonitionem Domini Regis, omnes Episcopi, Abbates, Priores, Comites, 
Barones, totius Regni, et de quinque portubus, de qualibet civitate de Burgo 
IV. homines, ut essent ad Parliamentum.” 

83 “Wikes, 66. West. 394. Knyghton, 245, Ann. Waverl. 216. M. 
Paris, 671. 

86 Waverl. 219, 220. Dunst. 384. West. 395, Rishanger, cont. Paris, 
855. Mailros, 231, 232. 

87 Foedera, N. KE. tom. 1. 458. 
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acted legislatively was convened, but from the distracted state 
of the country, it is highly improbable that this assembly 
would have been summoned according to the precedent of 
49 Henry IIJ., or that it would have consisted, of any other per- 
sons, except those who were adherents to the king,—its chief 
object being to punish those who had opposed the crown". 

It is stated, that during the siege of the castle of Kenil- 
worth, the king held a parliament at Kenilworth, where the 
award called “ Dictum de Kenilworth” was made, and which 
materially contributed to restore peace to the kingdom, and 
by which the Provisions of Oxford were annulled®. 

According to the “ Annals of Waverley*’,” the assembly at 
Kenilworth, and the subsequent assembly at Northampton, 
were alone composed of prelates, earls, and barons; and it is 
Improbable, under the then existing circumstances, @ more 
popular assembly could have been convened. 

The “ Statute of Marleberge,” and which forcibly describes 
the disturbed state of the country, appears to have been made 
in 52 Henry JI1., shortly after the surrender of London, and 
the Isle of Ely. 

Its provisions have been always received as a part of the law 
of the land, and are the foundation of many parts of the 
existing law, though now appearing only in a copy entered in 
the Red Book of the Exchequer, and in copics preserved in 
the Cottonian and other collections of MSS. 

The title given to these provisions imports they were made 
in the presence of the king, Prince Edward, and the pope’s 
legate, “‘convocatis discretioribus regni tam ex majoribus 
quam minoribus.” The continuation of the history attributed 
to Matthew Paris, mentions the assembly of a parliament at 
Marlborough, “in quo de assensu comitum et baronum edita 
sunt statuta que de Marleberge vocantur.” According to 
this historian, only carls and barons formed the assembly, or 
the lay part of it: but the writs in the register founded on 
the Statute of Marlberge, import that the statute was made 
‘de communi consilio regni*?.” 

In fact, all existing records and early historians concur, 


that, after 49 Henry I1T., assemblies during this reign were 


88 Fodera, N. E. tom. i. 462. 
5° ‘West. 398. "Wikes, 223. Dunst. 391, 392. 2 Lingard, 356. 
© An. 1266. * Reg. 174 B, &c. 
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convened, at which “prelates,” “earls,” and “barons,” or 
persons styled “magnates” or “‘ proceres,” were present, and 
by whom all legislative measures were enacted. 

The proceedings of 49 Henry III. occurred during a civil 
war, when all who had taken part with the king in that 
war appear to have been proscribed; as the charter con- 
taining the pardon of the Karl of Leicester, and those adhering 
to him, makes no provision for the king’s adherents, but leaves 
them unprotected from the persecution of their adversaries; and 
all the king’s party who were of the rank of earl or baron, were 
excluded from the legislative assembly, some of them banished, 
and others required to attend in parliament as criminals. 

The kingdom was in the utmost distress and misery, suf- 
fering under the ravages of war; the misfortune of intem- 
perate seasons; and the interdiction of commerce, by the 
means employed by the discontented barons, to keep foreigners 
out of the kingdom. 

The king and his adherents acted with as much violence in 
the persecution of the adherents of Leicester, as Leicester 
had exercised towards the king’s adherents; in both instances 
the rage of party seems to have induced each side in its turn 
to look more to its own Preponueran), than to principles of 
constitutional law and justice. 

Under such circumstances, a measure so introduced, would 
be abandoned rather than persevered in, when those who had 
introduced it, had no longer power to act. 


4. Administration of Justice. 


It appears from ‘“‘ Bracton,” that the laws of England were 
principally, at this period, “ leges non script,” the foundation 
of what has since been called the ‘‘ Common Law,” as distin- 
guished from the ‘“‘ Statute Law.” 

Considerable improvements had taken place in the laws, 
which is evident from a comparison of the treatise of ‘ Glan- 
ville,” who wrote in the reign of Henry II.; and ‘“ Bracton,” 
who wrote in this reign:—and from the judicial records, it 
appears the pleadings were more perfect than herctofore’. 

Several circumstances concurred to promote improvements 
in the common law; particularly the settlement of the Court 


1 Hale's Hist. Com. Law, c. 7, p. 156, 
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of Common Pleas at Westminster: the retreat of the clergy, 
who were averse from the common law, both from the bench 
and from the bar, in obedience to the canons made a.D. 
1217; the establishment of the Inns of Court, for the edu- 
cation of common law lawyers; the decline of trials by ordeal 
and single combat; and the statute subjecting pleaders to a 
fine for absurd and foolish pleading’*. 

The administration of justice between man and man, so far 
as it was not interrupted by occasional violence, proceeded 
in the ordinary forms; and the jurisprudence of the country 
protected individual interests more effectually, than did the 
institutions for the same purpose in most of the countries of 
Europe,—and the great division of society, continued, as during 
the Saxon and Norman eras, between “ freemen” and “ slaves.” 

It was in this reign that the question of the bastardy of 
children born before the marriage of their parents was decided. 
By the custom of England, they were deprived of all title to 
the inheritance; and, by the civil and canon laws, they were 
equally legitimate with the children born in matrimony; and 
thence, as the cognizance of bastardy belonged to the spiritual 
courts, which followed the latter, and the right of mbheritance 
was determined by the secular courts, which followed the 
former opinion, the two judicatures were brought into col- 
lision: and the bishops requested that the king’s writs should 
no longer direct them to inquire especially, whether the indi- 
vidual in question, was born before or after marriage, but 
generally whether he were legitimate or not. 

They objected to the practice of other courts; jirst, that it 
was contrary to the Roman and canon Jaw; secondly, that it 
was unjust, because it deprived of the right of inheritance the 
issue of clandestine marriages, though such marriages were 
not annulled by any law; and thirdly, that it was inconsistent 
with itself; because, while it bastardized the child born, it 
legitimated the child that was only conceived, before marriage, 
though, in both cases, the moral guilt of the parents was 
exactly the same. But the barons replied, ‘‘ Quod nolunt leges 
Anglie mutare, que usitate sunt et approbate®.” 

But if individuals were better secured from the violence 
and injustice of their fellow-subjects, they were proportionably 

* Vide Statutes, passim. Darrington’s Obs. on Stat. 52. Spelman and 


Wilkins, Concil. 1217. 1 Rymer, 228. 8 Henry, 99. 
* Stat. 20 Henry Ill,c. 9. 2 Hume, 222, 223, 2 Lingard, 377, 378. 
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more obnoxious to the passions and resentments of the govern- 
ment. Instead of the county, hundred, and baronial courts, 
over which the crown had little influence, the justice of the 
kingdom was almost exclusively exercised by the judges of 
the Curia Regis and the Exchequer, and by the justices 
itinerant in their circuits,—the latter of whom were sent 
through the kingdom, not to punish offenders, but to com- 
pound with them for their transactions; not to execute 
justice, but to collect fines‘. 

By these judges, who were more or less dependant upon the 
crown, and disposed, in general, to enforce and exact to the 
utmost all its rights and dues, the numerous penalties of the 
Saxon code were levied with a rigour and strictness unknown 
in Saxon times. 

Transgressions against the forcst laws were visited with 
unrelenting severity; fines, redemptions, and compositions, 
extorted on the most unjust and frivolous pretences’; abuses 
of purveyance protected*®; prerogatives vested in the crown 
for the public benefit, were perverted into engines of finance’; 
the injustice of those in authority connived at, till the culprits 
were rich enough to pay for their transgressions; the free 
cifts and writs of cities and boroughs converted into arbitrary 
tallages; and the military tenants themselves harassed and 
impoverished by the extension and perversion of the feudal 
incidents, to which their tenures made them lable. The 
poverty of the crown became an incentive to its rapacity, and 
the judges were the instruments of its exactions. In the 
Curia Regis, there was an open traffic of injustice; and the 
iters of the justices itinerant are only known to us at the 
present day, by the money they levied, and the fines they 
brought into the Exchequer’. 


4M. Paris, 533, 652, 661, 786, 864. 

5 Thid. 651, 652, 661, 758, 852, 863, 902. 

® Thid. 744. 7 Tbid. 409, 820, 827, 935. 
* 35 Edin. Rev., Art 1, 22, 23, passim. 
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Section V. 
EDWARD I., November 16, 4. p. 1272,—July 7, a. b. 1907. 


1. Improvements in the Law. 2. Legislative Assemblies. 


1. Lmprocements in the Law. 


An extensive altoration in the condition of the people, or in 
circumstances, must at any tite induce some changes of 
institutions, and render absolutely necessary a sensible modifi- 
eation of the laws. 

Laws must be accommodated, or laws will accommodate 
themselves to the growing necessities of mankind, and the 
varving state and condition of human society. 

The improvements in our law, were, during this reign, of 
the most extensive and salutary character, for which the people 
were chiefly indebted to the pecuniary necessitics of the king, 
since they were always granted at the request of parliament: 
but purchased with the vote of a valuable aid’. 

Mr. Justice Blackstoue thus sums up the juridical provisions 
of this period. ‘* Upon the whole we may observe, that the 
very scheme and model of the admiistration of common 
justice between party and party, was entirely settled by Edward 
I.: and has continued nearly the same in all succeeding ages, 
to this day, abating some few alterations, which the humour 
or necessity of subsequent times hath occasioned. 

“The forms of writs, by which actions are commeneed, were 

erfected in his reign, and established as models for posterity. 
The pleadings, consequent upon the writs, were then short, 
nervous, and perspicuous; not intricate, verbose, and formal. 

“The legal treatises, written in his time, as Britton, Fleta, 
Hengham, and the rest, are, for the most part, law at 
this day; or at least eere so, till the alteration of tenures 
took place. And, to conclude, it is from this period, from 
the exact observation of Magna Charta, rather than from 
its making and renewal, in the days of his grandfather and 
father, that the liberty of Englishmen began again to rear its 
head: though the weight of the military tenures hung heavy 
upon it for many ages after?.” 

12 Lingard, 473. 

2 4 Black. Com.j 427. Ilale’s Hist. Com. Law, 162; Inst. 156. Sed 
vide etiam, Dunst. 584, 573-577. Wikes, 107, 118, 119, 122. Ryley, 280. 
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From this time to that of Henry VII., the civil wars and 
disputed titles to the crown gave little leisure for further judi- 
cial improvement; ‘nam silent leges inter arma.” And yet 
is it to these very disputes that we owe the happy loss of all 
the dominions of the crown on the continent of France; which 
turned the minds of our subsequent princes entirely to domestic 
concerns. 

Similar causes may have originated the method of barring 
entails by the fiction of common recoveries ; invented originally 
by the clergy, to evade the statutes of mortmain, but intro- 
duced under Edward IV., for the purpose of unfettering 
estates, and making them more hable to forfeiture; while, on 
the vther hand, the owners endeavoured to protect them by 
the universal establishinent of uses, another of the clerical 
inventions’. 

No Statute Roll prior to the reign of Edward I. has been 
preserved, if any such was cver made; and although the 
Statute Rolls of Edward are not perfect, yet many of them 
remain, and are undoubted evidence of the laws enacted, and, 
in some instances, may be deemed evidence of the authority 
by which they were enacted. 


2. Legislatice Assemblies. 


In this reign, the constitution of the legislative assemblies of 
England essentially acquired their present form; but such for- 
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lative act, or of any clear and settled principles of government. 

During tho reigns from the Conquest, preceding that of 
Edward I., the only record of writs of summons to parlia- 
ment of individuals, and for the election of knights, citizens, 
and burgesses, as representatives of the commons in parlia- 
ment, together with the representatives of the Cinque Ports, is 
the imperfect record of 49 Henry ITI. 

The dignitaries of the Roman Catholic Church, under the 
cloak of sanctity, had ever bent their undivided attention to the 
acquisition of riches, and political power, and had been re- 
strained by no sense of Justice or honour in the pursuit of such 
objects: but a disposition had been engendered to resist these 
usurpations, in the reign of Jolin, was nourished in tho reign 
of his son, manifested itself more fully in this reign; and 
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Edward, for his own protection, endeavoured, with the assist- 
ance of the free and independent spirit of his people, partially 
to throw off the manacles of the papal power, and his want 
of the assistance of his people, together with his necessities for 
money, led to an amelioration of the political constitution of the 
government, both in its form and administration. 

It had been the salutary policy of John, and Henry IIL, to 
encourage and protect the lower and more industrious orders of 
the state; whom they found well disposed to obey the laws 
and civil magistrate, and whose ingenuity and labour furnished 
such commodities as were requisite, for the ornament of peace 
and support of war. 

Numerous boroughs were erected by royal patent,—liberty 
of trade was conferred upon them,—the inhabitants were 
allowed to farm, at a fixed rent, their own tolls and customs’: 
they were permitted to elect their own magistrates ; justice 
was administered to them, by their magistrates, without 
obliging them to attend the sheriff's tourn; and a shadow of 
independence, by means of these equitable privileges, was 
gradually acquired by the people’. 

The king, however, retained the power of levying tallages, 
or taxes, upon them at pleasure®, and though their poverty, 
and the customs of the age, had, for some period after the Con- 
quest, made these demands neither frequent nor exorbitant, 
such unlimited authority in the crown, was a sensible check 
upon commerce, and was utterly meompatible with the prin- 
ciples of a free government :—particularly as the cities and 
boroughs had so increased in wealth, as to have been enabled, 
on several occasions, to replenish the exhausted treasury of the 
crown,—when the earls and barons had refused assistance,— 
and the king also found he had not, at this period, sufficient 
power to enforce his numerous edicts for supply, and that it 
was necessary, before he imposed taxes, to smooth the way for 
his demand, and to obtain the previous consent of the boroughs, 
by solicitations, remonstrances, and authority ‘. 

Although the Provisions of Oxford had been annulled by 
the Edict of Kenilworth, the memory of them remained, and, 
probably, had a tendency to raise, in the minds of all clasyes, 
opinions of their rights, and of the necessity of control on the 


1 Mad. Fir. Bur. 21. 
* Brady on Boroughs, App. No. 1, 2,3. 2 Hume, 273. 
3 Mad. List. Exch. 518. * 2 Ilume, 274. 


III] THE HOUSE OF PLANTAGENET. &5 


royal power, to prevent those excesses which had provoked the 
past disturbances. 

Under such circumstances, it became imperative that a 
more stable government should be provided, than that which 
had prevailed during a great part of the rcign of Henry IIL, 
and the best illustration of its rise and progress will be, by 
reference to the principal statutes and writs, in their chro- 
nological succession. 

When, by the death of his father, Edward succeeded to the 
throne, he was absent in the Holy Land, and writs were issued 
to the several sheriffs, commanding the king’s peace to be 
proclaimed. 

One of the first acts of the government during the absence 
of Edward, was, in the king’s name, to impose a tallage on 
the town of Bristol, part of the king’s demesne, and to inhibit 
the exportation of wool, gencrally, to any parts beyond sea, to 
Scotland, Ireland, Wales, or elsewhere out of the kingdom, 
until the king should order to the contrary, under pain of 
forfeiture of goods and chattels, and also ‘ sub periculo vita ct 
membrorum?’. 

These writs are important towards establishing the nature 
of the royal prerogative; and if the power of the crown to 
tallage and legislate had not been recognised, it 1s not probable 
it sould ave been assumed, and unobjected to, during the 
king's absence, when it was the interest of the royal party to 
conciate all classes. 

}edward arrived in [england in the second, and held a par- 
liament in the third, vear of his reign®; but the nature of the 
constitution and proccedings of this parlhament, can be best 
derived from the statutes made by it, and from the writ for 
levying a fifteenth vranted to the king. 

The title to the statutes * Of Westminster the First,” 
“Cos sont les estabhsementz le Rey.” and are stated to have 
been made “ par son conseil,” and by the assent of the 
prelates, earls, barons, ‘et la coimunaute de la tere ileokes 
somons :” which expressions show that the king’s council, who, 
with the king, are stated as havine made the statutes, were, 
asa body, distinet from the prelates, earls, barons, and ‘ co- 
munaute” who assented to the statutes, though many of the 
members of that ‘ council,” may also have fallen under the 
description applied to the persons so assenting’. 


> Foodera, N. E. tom. 1. 510. ® Ibid. i. 514. 7 Ibid. i. 535, 536, 598. 
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In the writ directed to the commissioners for levying the 
fifteenth, the grant is thus stated: ‘“‘ Cum preelati, comites, 


Writ for levying barones et alij de regno nostro, quintam-decimam de omnibus 


the fifteenth. 


Statute ‘‘ Offi- 
cium Corona- 
toris.” 


Statute * De 
Bigamis.” 


Statute concern- 


assigned. 


bonis mobilibus ad relevationem status nostri nobis concesse- 
runt gratiose:”—thus importing that besides the prelates, &c., 
“ alij de regno” concurred in the grant, which may possibly 
have meant the tenants in chief, not included in the deseription 
of “majores barones,” in the Charter of John, but could not be 
interpreted, that all others of the kingdom had been present*. 

The statutes or ordinances attributed to 4 Edward I. are 
first what is intituled ‘*° Oficium Coronatoris,” which seems 
to be principally a statement of the duties of the office 
of coroner, and of what should be done in case of wreck, 
bearing rather the resemblance of an authoritative exposition 
of law, than the enactment of a statute. 

There is no evidence from what authority emanated the 
other two statutes of the same year, but they bear the style of 
the acts of the king in his ordinary council. 

The first, called the statute ** De Bigamis,” begins with 
stating, that in the presence of: the bishops of Rochester, and 
Bath and Wells, Ne., the constitutions underwritten and 
recorded, were recited, and afterwards, before the king and his 
council, heard and published; and all of the council, as well 
justices as others, agreed that they shonld be put i writing, 
for a perpetual memory, and steadfastly observed : and the con- 
clusion seems to have been * praedictre constitutiones edite 
fuerunt im parliamento,” which imports an enactment by a 
legislative power; but it is doubtful whether the articles in 
many parts are not rather declarations of what the law was, 
than enactments of new law. 

The other statute concerning justices bemy assigned, begins 
‘ Accorde est » nre seigneur le roy, et par sown counseil qo 
justices ailent pur i terre a enquerer e vier,” &ec. In other 
parts, the words are, the * king wills,” without mention even 
of the council; and in one place, ‘ the king wills and enjoins 
the justices,” &c., so that trespassers may not remain un- 
punished until the parliament. 

This ordinance is, in many parts, apparently a legislative 
act; and though it refers to proceedings in parliament, the 
reference seems to be to the parliament sitting as a court of 


justice. 
*° Rot. Parl. Edward I. App. 224, 
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_ The “ Statutes of Gloucester,” of 6 Edward I. are im- 
portant statutes, affecting the modern law of England, and 
the authority by which they were made is thus stated: 
‘“‘ Purveaunt mesme Ic rei pur le amendement de sun reaume,” 
&e., “* appelez les plus descrez de sun regne, ausi bein des 
greindres come des meindres, establi est e concordaument 
ordeine, &c.” 

These words import a selection by the king, and are not 
intended to express the persons hy whose authority the statutes 
were made, but persons whose assistance was called for, in 
advising and framing the statutes, as the judges and others, 
and did not import knights, citizens, or burgesses, as repre- 
sentatives,—in fact the statutes of 13 Edward I., referring 
to the Statutes of Gloucester, state them, in effect, to have 
been made by the king, with prelates, earls, barons, and his 
council, assembled for that purpose at Gloucester. The autho- 
rity by which the Statutes of Gloucester were made, correspond 
with the words used in the Latin language, to express the 
authority by which the Statutes of Marleberge were made’®. 

The statute “De Viris Religiosis,” of 7 Edward I., appears 
on the statute-roll at the Tower, in the form of a writ, ad- 
dressed by the king to his justices of the bench. It recites 
a mischief arising from monasteries obtaining lands by pur- 
chase or gift in mortmain, and the provision for remedy of this 
vricvance is thus stated: ** Nos de concilio prelatorum comitum 
ct aliorum fidelinm regmi nostri de concilio nostro existentium, 
providimus statuimus et ordinavimus, &e.” 

This writ, therefore, states a legislative act by the king, by 
the advice of such prelates, carls, and others, as were of his 
council; and that legislative act must be considered as an act 
of legislation, which it was then conceived the king, by advice 
of lis council assembled in parliament, might make, but so 
described in the writ, as scarcely to adimt of an interpretation 
which would include knights, citizens, and burgesses, elected, 
as was required by the writs of 49 Henry IIT. 

Edward, in the eleventh year of his reign, when engaged in 
the conquest of Wales, convened distinct assemblies at York 
and Northampton, of knights, citizens, burgesses, and repre- 
sentatives of towns, for the parts north and south of Trent, to 
which no earls or barons were summoned,—thus establishing 
that there was then no constitutional] law considered as binding 
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the crown to any precise mode of obtaining aids from its 
subjects. 

The writs commanded the sheriffs of the different counties 
to cause to come before the king, or his commissioners, at 
Northampton, all those of the bailiwick of the sheriff, able and 
fit for arms, who had more than 20/. of land, and who were 
not then with the king, in Wales; and four knights of the 
county, for the community of the same county, having full 
power; and of every city, borough, and market-town, two 
men, having like power for the communities of the same, to 
hear and do those things which to them on the king’s part 
should be shown: and that none having beyond 20/. per 
annum of land, and able to bear arms, should be exempted ; 
and that no person who had not 20/. per annum should come 
to the king’®. 

Precepts of a similar nature, to attend at Northampton and 
York, were sent to the archbishops of Canterbury and York, 
respectively, and to others of the clergy””. 

These writs issued apparently under extraordinary circum- 
stances ; no comparison of such writs, with the writs issued in 
49 Henry III., and with those issued in 23 Icdward I., can 
be made. Under these writs, two assemblics for legisla- 
tive purposes existed in different parts of the kingdom, and 
which was never previously, nor has it been subsequently, 
attempted. 

Edward having conquered Wales, and the prince Llewellin 
having been killed, and David, his brother, the only remaining 
male of that family, having been taken prisoner, Edward, in 
the eleventh year of his reign, issued writs, convening a par- 
hament at Shrewsbury, to procure a sanction to the severe 
measures which he intended to pursue against David, the heir to 
the principality of Wales, which country he had determined to 
annex to England. Writs of summons were directed to the Earl 
of Gloucester, the Earl of Lancaster, the king’s brother, and nine 
other earls, and to ninety-nine others whose names are entered 
upon the roll, none of whom were distinguished as barons, 


10 Brady, tom. iii. App. No.7. Rot. Wall. 11 Edward I. in dors. 
m. 4. 
'! Feedera, N. E. tom. i. 625, et vide etiam ibid. 630, 631. Iody, 372, 
378, 380, 382. 2 Lingard, 452, who states, “that the clergy and commons 
of the bishopric of Durham met in that city for the same purpose, before 
commissioners appointed by the king.” 
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except Nicholas, Baron de Stafford'*; and then follows on the 
roll, a writ to the mayor and citizens of London, concluding 
with a command: ‘‘ Quod duos de sapientioribus et aptioribus 
civibus preedicte civitatis eligi faciatis, et eos ad nos mittatis, 
ita quod sint ad nos apud Salopiam in crastino Sancti Mi- 
chaelis proximno futuro, nobiscum super hoc ct aliis locuturi ;” 
and the same command was issued to twenty cities or boroughs, 
all of which held immediately of the crown, except Chester, 
the earldom of which the king had then in his own hands. 

Writs were sent, “ Universis et singulis vicecomitibus per 
Angliam,” that in each county they should choose two knights 
from the community of the same county, to come to the king’. 
And seventeen judicial and ministerial officers were also sum- 
moned. 

Many cities and boroughs, which were afterwards required 
to send representatives in 23 Kdward I., were not required 
to send representatives to this assembly, and the writs for 
the election of citizens and burgesses, were directed to the 
municipal officers of each city and borough, and not to the 
sheriff of each county, as afterwards practised in 23 Edward 
I.:—and the persons chosen, were merely called “ to confer 
with the king, on the business of David, and other business.” 

The assembly thus convened acted legislatively, although it 
does not appear that any prelates were summoned or attended. 

The statute of 11 Edward I., called the statute ‘‘de Merea- 
toribus,” or ‘ Acton Burnel,” is to be considered as ‘“ autho- 
riscd” by it; and this statute forms part of the law of the 
land. 

The language of the law itself is, ‘‘ Le rei, par lui e par sun 
conseil ad ordine, &c.,” without mentioning the assent of 
others. It follows from the constitution of this convention, as 
well as from the constitution of the two conventions at North- 
ampton and York, in the preceding year, that the constitution 
of a legislative assembly in parliament, and the mode of its 
formation, were not, in 11 Edward I., settled by law’*. 
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of his lands in Wales, though part was by these statutes 
put under the jurisdiction of the justice of Chester ’°. 

There is no positive proof that these statutes were the act of 
a legislative assembly, and the provisions made in the Exche- 
quer in the same year, and entered in the Close Roll, seem 
also to have been only sanctioned by the king. 

The statutes of 13 Edward I. are the foundation of much 
of the law of the land as it now stands. The first of these 
statutes being the celebrated act, ‘“* De donis Condition- 
alibus,” which created entails in licu of fees conditional ; 
aud the construction put upon this statute by the courts was 
such, as to carry the intention of jts framers into the fullest 
effect. For the judges not only cut a fee tail ont of a fee 
simple, but they again divided a fee tail, creating a reversion 
expectant ’°. 

These statutes have this title, ‘ Statuta Regis Edward 
edita apud Westm’. in Parliamento suo Pasch. anno regni sui 
tertio decimo,” and then begin, “ Cum nuper Dominus Rex 
in quindena sancti Johannis Baptiste anno regni sui sexto 
convocatis prelatis, comitibus, baronibus, et consilio suo apud 
Glouc’.;” thus showing that knights, citizens, and burgesses, 
formed no part of the legislative assembly which was convened 
at Gloucester in 6 Edward I. 

Tho “ Statute of Winchester” applies principally to the 
administration of justice, and preservation of the public peace, 
imposes severe penalties for its infraction, and makes the 
hundred, where a robbery should be committed, responsible ; 
but it speaks only in the king’s name, and all its provisions 
seem to have emanated from the crown. 

The “ Statute of Merchants,” though speaking only in tho 
king’s name, appears to have been made in the parliament at 
Westminster of the same year in which the statute “ De donis 
Conditionalibus ” was passed, though not placed on the roll 
with that statute. 

There is an entry in the Close Rolls 15 Edward L., 
which shows that prelates, earls, barons, and others, were 
present in the parliament, when the immediate foregoing 
statutes were promulgated ; though whether the persons de- 
scribed, ‘‘men of religion, and other ecclesiastical persons, and 


15 1 Rep. Dig. Peer. 191, 192. 
6 2 Tust. 335. Ryley, 280. 2 Lingard, 474. 
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other persons, secular or lay,” were members of a legislative 
assembly then convened, does not appear, but it seems they 
were not members of such an assembly. 

Great discontent prevailed in the kingdom during the king’s 
absence in France, with a general spirit of insubordination 
amongst the great men, which the king seems to have fore- 
seen '7; and he returned to England in 1289. 

Although there have not been found on record any trace 
of special writs of summons to the parliament that was 
holden in 18 Edward I., directed to prelates, earls, &c.; yet 
an entry of a writ appears in the Close Roll '® of that year, 
directed to the sheriff of Northumberland, similar writs bemg 
issued to all other sheriffs, which commands that ‘* duo vex 
tres de discretioribus et ad laborandum potentioribus militibus 
ct comitatu predicto sine dilatione chgi, et cos ad nos usque 
Westin. venire facias,”"—‘ cum plena potestate pro se ct tota 
communitate comitatus predicti ad consulendum et consenti- 
endum pro se et communitate illa his que comites, baroncs, 
ct proceres regni nostri tune duxermt concordand.” 

Whether the powers of this body, when so assembled, 
were absolute, or only for mere advice,—which the crown 
could either accept or reject,—it is clear that the elec- 
tion of knights, citizens, and burgesses, and barons of the 
Cinque Ports, for the purposes of representation, according to 
the form of the writs issued in 49 Henry II1., was not 
in 18 Edward I. deemed essential to the constitution of a 
legislative assembly im parliament: and the discretionary 
power of sending either é:ro or three kmights for each county, 
seems to demonstrate that the writs of 49 Henry ITI., re- 
quiring the election of knights only, were not considered in 
18 Kdward I. as regulated hy express law, fixing the number 
to be chosen for each county; and if any question was to be 
decided by a plurality of voices, the election of three knights 
by some counties, and two by others, might make an important 
difference. 

But every record and tradition up to this period prove that, 
the constitution of the legislative body in parliament was not 
settled by positive law, binding the discretion of the crown in 
the convocation of parliament, as that discretion is now pre- 
scribed by principles derived from usage and statute. 


17 Foodera, N. E. tom. 1. 685. 18 Claus. 18 Edwd. I. in dors. m. 9. 
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The policy of Edward seems to have been particularly 


_ aimed at lessening the power of the barons, and one measure 


of his reign, the statute “‘ Quia emptores terrarum,” or 
‘“‘ Statute of Westminster the Third,” was directly calculated 
for this purpose; and to the policy of that statute the king 
steadfastly adhered. It was promulgated in 18 Edward 
I., but which merely expresses that it was made by the 
king in his parliament, “ad instantiam magnatum regni 
ui,” though a law affecting all the freehold property of the 
kingdom, whether holden of the king or others, and is the first 
creat statute of alienation. By this act every frceholder was 
at liberty to aliene all his land, provided he made a reservation 
of the services, not to himself, but to the chief lord: and since 
this statute, as no new reservation of services could be made, 
no new manor could be created ’’. 

The next statute, “ De Quo Warranto,” purports to be a 
royal grant of grace and favour; but as it tended to diminish 
the rights of the crown, and not otherwise affecting the rights 
of the subject, it might, under any circumstances, “have cma- 
nated from the king’s pleasure. 

And the act intituled, ‘* Statutum de Consultatione,” which 
is founded on a grievance complained of by the king’s subjects, 
with respect to writs of prohibition to the spiritual courts, 
providing a remedy hy the writ of consultation, 1s expressed to 
have been made by the king alone. 

From 18 Edward I., ane before the clear adoption of the 
representative system in 23 Edward I., few important facts 
have been recorded in the statutes, or tho rolls, or the pleas 
in parliament, of that period; there are, however, two writs 
which require observation. 

These documents are on the Close Roll*°, and directed to the 
sheriff of Northumberland ;—the first writ is tested October 
8, 22 Edward [., and commences by stating the king’s will to 
have a conference, ‘cum comitibus baronibus et ceteris mag- 
natibus de regno,” upon certain important business touching 
the king and kingdom, on the morrow of St. Martin then next ; 
and ordering the sheriff to cause two knights to be chosen of 
the county, and to come tc Westminster at the time assigned, 
with full power for themselves, and the whole community of 
the county, to consult and consent for themselves, and for the 


19 1 Rot Parl. 41. 2 Lingard, 475, 476. © In dors. m. 6, 
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whole community of the county: and it is stated on the Roll, 
similar writs were directed to all the sheriffs in England. 

The other writ appears to have been issued on the 9th of 
October, directed to the sheriff of Northumberland, partly 
reciting the writ of the 8th of October, and directing that, 
besides the two knights required to be elected by the former 
writ, the sheriff should cause tzco other knights to be chosen, 
and sent with the two knights first directed to be chosen, 
to Westminster, on the beforementioned morrow of St. 
Martin, ‘ad audiendum et faciendum quod eis tunc ibidem 
plenius injungemus:” this writ is noted on the Roll by the 
words “ De aliis militibus cum prioribus mittendis,” and it 1s 
likewise stated that similar writs were issued to all the sherifts 
of Eneland. 

It will be observable that, under the first writ, the knights 
are required to be furnished with full power from the com- 
munities of their respective counties, to consult and consent 
for themselves and the communities; but, in the second writ, 
they are summoned only to hear and do what the king should 
then more fully command: the prelates are not mentioned in 
either of the writs, neither were any writs forwarded to cities 
and boroughs. 

The object of this mecting was to obtain an aid, and a tenth 
of their moveables was granted; the grant, and the appoint- 
ment of taxers and collectors to assess and levy the amount, 
are on the Rolls *?. 

Edward, in the 23rd and subsequent years of his reign, was 
distressed for peeuniary resources; and besides the taxes which 
he had levied in pursuance, or under pretence, of grants by his 
people, he raised large sums of money by very arbitrary mea- 
sures: the discontent produced by these proceedings, the hos- 
tility of the King of France”, the state of Scotland, and the 
general embarrassment of the king's affairs, as testified by ex- 
pressions in his writs to the prelates, ‘‘ importing the necessity of 
consulting all in a common danger, and of receiving assistance 
from all,” were productive of the measures which ensued. 

The king had experienced in his father’s lifetime the effects 
of the influence of the great men assembled at Oxford; he 
had himself recently, when in France, experienced the resist- 
ance made by the Earl of Gloucester and his adherents to the 


1 35 Indin. Rev., Art 1. p. 38. “2 Foedera, N. E. tom. i. 850, 874. 
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demand of an aid; and he found the knights of the shires, 
convened in the eighteenth year of his reign, not disposed to 
do all that he desired. 

Under such circumstances he looked to a larger portion of 
the people for support; his father having also found himself 
compelled to appeal to the people, when oppressed by a powerful 
confederacy of the barons. 

These considerations induced him to imitate the policy of 
the Earl of Leicester in 49 Henry III., and to endeavour 
the formation of an assembly, so composed, as to aftord a 
balance to the power of the barons, and procure him a general 
aid from his people, which could alone be attained by summon. 
ing to a legislative assembly representatives for all the shires, 
cities, and boroughs. 

It appears from the Close Roll ** of 23 Edward I., that, on 
the 24th of June of that year, writs were issued to the arch- 
bishops and bishops, forty-two abbots, cleven priors, the 
masters of the orders of Sempringham, the ‘Temple, and 
St. John of Jerusalem, also to cleven earls and fifty-three 
barons, summoning them to parliament, at Westminster, on 
the Ist of August. 

Writs to the same ettect were issued to Gilbert de Thornton, 
the justices of both benches, the barons of the exchequer, and 
other persons styled of the council, and to the clerks of the 
council. 

But there are no corresponding writs for election of knights, 
citizens, and burgesses; neither does it appear that those to 
whom writs were directed, met in pursuance of such writs. 

Another writ**, tested at Wingham September 30, 23 
Edward I., appears on the Close Roll, directed to the 
Archbishop of Canterbury, by which representatives of the 
inferior clergy, were required to attend at Westminster, 
upon the Sunday after tho Feast of St. Martin, to treat, 
ordain, and act with the king, et cum ceteris prelatis et 
proceribus, et alizs dncolis regni nostri.” 

And writs were issued to the Archbishop of York, and 
the bishops, except that some variations were introduced in 
the premunientes clause, adapted to the states of the par- 
ticular churches. 

And writs, without the premunicntes clause, were issued 
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to sixty-seven abbots, and the masters of the three orders; but 
no writs to priors appeir on the Roll®. 

This attempt to procure the convention of the whole body 
of the clergy may be thus accounted for. The clergy, though 
claiming an exemption from taxation by laymen of that part 
of their property, which was considered as more peculiarly 
belonging to their respective churches,—property which they 
held in free alins, and which was commonly called their 
spiritualities,—had, notwithstanding, boen accustomed to con- 
tribute out of this property, as well as out of their other pro- 
perty, to the necessitics of the state, but always by a distinct 
grant, in which the laity did uot join; and this was frequently 
done in consequence of the interference of the pope in favour 
of the prince on the throne: and the bull of Pope Boniface 
expressly required the sanction of the apostolical see to any 
grant by the clergy, and forbade all impusition on the clergy 
by laymen. 

The prelates, when assembled in parliament, did not ordi- 
narily assume to themselves any power to charge the spiritual 
property in the hands of the rest of the clergy; and though 
the prelates granted a specific charge for themselves, it was 
left to the option of the rest of the clergy, to contribute in such 
proportions as they might respectively think fit. The contri- 
bution must then have depended on the disposition of the 
individuals, and probably was very unequal. This would 
naturally lead to the convention of the whole body of the 
clergy, who might make one general grant for that body, 
charging all in proportion to their respective privileged pos- 
sessions. But to assemble all personally was impossible; to 
assemble all by representation was practicable **, 

Writs, upon the lst of October, were issued to the Earl 
of Pembroke and seven other earls, and forty-one barons, 
requiring their attendance, “ ad tractandum ordimandum et 
faciendum nobiscum et cum prelatis et ceteris proceribus et 
aliis incolis regni nostri, qualiter sit hujusmodi periculis 
obviand*7.” 

On tho 3rd of October, writs 2* were issued to the sheriffs 
of all the counties except Chester and Durham, reciting “ quia 
cum comitibus baronibus et ceteris proceribus regni nostri 

£5 Claus, 23 Edward I. in dors. m. 3. 
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super remediis contra pericula que eidem regno his diebus 
imminent providendis colloquium habere volumus et tractatum, 
per quod cis mandavimus, &c.;” and the writs then proceed 
to command each sheriff that he should cause to be elected of 
his county two knights, and of each city of the same county 
two citizens, and of every borough two burgesses, without 
delay, and cause them to come to the king on the day and 
at the place appointed for the meeting of earls and barons; 
so that the said knights should then have full and sufficient 
power for themselves and the community of their respective 
counties, and the citizens and burgesses for themselves and 
the community of their respective cities and boroughs from 
them respectively, “ [divisim ab ipsis], ad faciendum quod de 
communt consilio ordinabitur in premissis, ita quod pro defectu 
hujusmodi potestatis negotium predictum infectum non rema- 
neat quoquo modo;” and the sheriffs were respectively com- 
manded to have there the names of the several knights, citi- 
zens, and burgesses, with their respective writs. 

Under these writs the laity were assembled by a species of 
representation, consisting of the lords spiritual and temporal, 
and the representatives of shires, cities, and boroughis, assuming 
a power to tax those whom they might be considered as repre- 
sentatives ; the spiritual lords representing in this assembly 
their lay fees, the temporal lords their fees, and the knights, 
citizens, and burgesses, their respective shires, cities, and 
boroughs; but the Cinque Ports were not represented until 
the reign of Edward U., except in 49 Henry III., which may 
be thus accounted for, that their services as ports, gave them 
an exemption from charges or aids. 

The clergy granted the king a tenth of their ecclesiastical 
revenues for defence of the kingdom; and it seems*, the 
‘ comites, barones, milites, et alii de regno,” granted the king 
an eleventh of all their moveables; and the “‘cives, burgenses, 
et alii probi homines de dominicis nostris civitatibus et burgis 
ejusdem regni,” a seventh of all their moveables. 

The only statute of 23 Edward I., is one intituled “‘ De pri- 
sonibus prisonam frangentibus,” and seems, from this “ Placita 
in Parliamento,” to have been made at an earlier parliament, 
and to which the writs on record do not apply. 

The king appears at this time to have been extremely 


*® Rot. Parl. Edward I. App. 227. Foedera, N. FE. tom. i. 833. 
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embarrassed from his endeavours to resist the injustice of the Eowarn I. 
King of France *’, and to impose his own dominion on Scot- balers ds 
land **, by which his expenses had exhausted his finances, 

.and it became imperative upon him to obtain money, per fas 

aut nefas; and the unprecedented expressions in his writs 

to the prelates, importing the necessity of consulting all ina 

common danger, and of recciving assistance from all, seem to 

have been extorted by the difficulties with which he was 
surrounded. 

A bull having been issued from Rome, which forbade the ctergypronibitea 
clergy to pay or grant any tax or imposition, on the revenues “™ ?*"8 18 
of their churches or goods, to laymen, under the name of aid, 
assistance, boon, gift, or otherwise, without the authority 
of the holy see*; the clergy refused to grant an aid, 
and the king forthwith put them out of the protection of 
the laws*’. 

Edward, in the twenty-fifth year of his rcign, attempted to oppressive can- 
compel all persons, who held 207. a year of land in the ““*%"° = 
kingdom, whether holding of the king in eluef or of others, 
to go with him into Flanders, which occasioned great dis- 
turbance®’’. This attempt was contrary to all the previous 
charters, and apparently had in view the destruction of mesne 
tenures, which was a favourite object of Iudward’s policy, but 
particularly obnoxious to the barons, and oppressive to the 
sub-tenants, unless all were made immediate tenants of the 
crown, and thus freed from their obligations to their respec- 
tive lords”*. 

The people were generally alarmed, by the violence of the arbitrary 
king’s proceedings towards the clergy, in’ scizing upon their “° txes 
lay-fees, and exacting aids and imposing duties, without 
the consent of an assembly regularly constituted for the pur- 
pose**, . 


*7 Foedera, N. E. tom. i. 850, &c. Walsing. 68 2 Rymer, 634, 635. 
1 Weming. 57. West. 423. 2 Lingard, 423, 424. 

*° 2 Rymer, 709, 840, 847. Heming. 93—100. Walsing. 67—484. 
2 Lingard, 424—438. 

29 9 Rymer, 706. 1 Heming. 104,107. Trivet, 296. 2 Chron. Dunst. 652. 

80 Walsing. 69. 1 Heming. 107, 108,109. M.West. 429. 2 Chron. 
Dunst, 653, 654. Thorn. 1965. Xnyghton, 2491. 2 Hume, 286,287. 2 
Lingard, 458. 

#1 Foodera, N. E. tom. i. 864, 865. 

82 "Walsing. 69. 2 Hume, 289. 

*3 Rot. Parl. Edward I. Appen. 289, 1] Heming. 112, 113. 2 Rymer, 
783. Walsing. 70. 8 Henry, 123, 124. 


H 


98 THE HOUSE OF PLANTAGENET. (Cu. 


FowarpI. § They considered these proceedings as violations of the 
calm aE rights and liberties of the subject, and frequently pressed him 
abe ain to confirm the Great Charter and Charter of the Forest 
ters. granted by his father, which had been in these and other 
instances violated**. To this he at length acceded in con- 
sideration of an aid, which, however, does not appear to have 
Grant of anaid. been granted by any competent authority; for the knights 
of shires were not summoned, to deliberate about anything, 
but only to receive the king’s charters and letters patent, 
and do what the prince, the king’s lieutenant, and his council 
should ordain; and there is no trace of representatives 
of cities and boroughs having been summoned for the same 
purpose*’. 
eemnicine Tho entire proceedings with respect to these aids, and the 
of granting aids. confirmation of the charters, seem little to accord with a clear, 
settled, and established form of granting aids by a legislative 
assembly, constituted according to clear, scttled, and esta- 
blished law; and were terminated rather by a compromise 
between the king and the people, both parties dreading the 
consequences of furtlier contest, than by a lcgal constitutional 
act®°. 
Charter of 25 The charter of November 5, 25 Isdward J., which issued 
paward on, after a considerable struggle with the people, is very im- 
of Henry II. portant. It confirms the Great Charter of Liberties and the 
pith other Mer “Charter of the Forest of 9 Henry 11I., and then declares 
that, the “aides, miscs, ou prises,” which the people had 
before isuade to the king, for his wars and other occa- 
sions, by grant of their free will, should not be drawn 
into a custom; that the king granted to the archbishops, 
bishops, abbots, priors, and others of the holy church, and 
to the carls and barons and all the commonalty of the 
realm, that he could take for no occasion such manner of 
aids, impositions, or prises from the kingdom, except by 
the assent of the whole kingdom, and for the common 
profit of the samc kingdom, except the ancient aids and 
prises due and accustomed; and that, as the commonalty 
of the kingdom were grieved by the maletolt of wool, the 
king granted that neither that, nor any other, should be 


8¢ ‘Walsing. 72, 73. 1 Heming. 115,117. Trivet, 302, 304, 308. 
85 Foedera, N. EK. tom. i. 878. 2 Prynne, 35. 
®° § Henry, 107, 108, 109. T. Wykes, 112. 
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Imposed or taken, without the common assent and free 
will ®7, 

The statute called “de Tallag,” or “do Tallagio non con- 
cedendo,” supposed to have been enacted in 25 Edward L., 
contains a declaration, that no tallage or aid shall be levied 
by the king or his heirs in his kingdom, without the will 
and assent of the archbishops, bishops, earls, barons, knights, 
burgesses, ‘‘et aliorum liberorum hominum,” of the king- 
dom **, 

The laws thus made in 25 Edward I. by the king’s char- 
ters, and by the immediate preceding statute, are, for the 
first time, clear, distinct, and conclusive as to these points,— 
that no tax could be imposed by the king alone on his sub- 
jects,—that the consent of the subject must be expressed, to 
authorize the collection of a tax according to the charter,— 
and that, according to the statute, such consent could only be 
expressed by the archbishops, bishops, abbots, priors, earls, 
barons, knights, burgesses, and “ liber: homines” of the 
kingdom. 

To obtain the individual assent of all was impracticable. 
As far as individual consent could be obtained, that is, of the 
archbishops, bishops, abbots, and priors amongst the clergy, 
and of the earls and barons amongst the laity, writs of sum- 
mons requiring their personal attendance, appear by subse- 
quent usage to have been deemed necessary. For the rest of 
the clergy and laity, consent by representation, was substituted 
in practice for individual consent. For the body of the 
clergy, the archdeacons, deans, and one of cach chapter were 
summoned; and the beneficed clergy of the several dioceses 
elected representatives, and those, bound the whole body of 
the clergy as to their spiritualities. 

For the body of the Jaity im those counties in which taxes 
were usually iinposed, the responsible freemen of such counties 
respectively elected representatives for the whole; and their 
election bound the whole body. 

For the body of each of certain cities, and each of certain 
boroughs, representatives were elected by the citizens and 
burgesses respectively; 7. ¢. by all the free, permanent, and 


37 1 Stat. Realm, 114—124. 1 Heming. 167, 168, 170,171. Walsing. 69. 
M. West. 431, 433. Knyghton, 250. 2 Hume, 291—295. 2 Lingard, 460. 

88 Heming. 141. West. 431. Walsing. 73, 74. Knyghton, 2522—2524, 
2 Lingard, 464—467. 1 Stat. Realm, 125. 
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responsible “inhabitant householders,” duly admitted, sworn, 
and enrolled at the court leet. 

The rest of the inhabitants of the kingdom, though lable, 
except Chester, Durham, Wales, and the cinque ports, to 
be taxed by the vote of an assembly convened under the law 
as thus declared, had no voice in the election of representatives, 
that were to be sent to such assembly. 

It seems that in 27 Edward I., when the king was 
evidently compelled to conciliate the people, it was not 
thought necessary to the validity of a law, imposing no direct 
charge on the subject, that representatives of counties, cities, 
and boroughs should be members of the assembly, in which 
such law should be made; thus the statute, ‘“ De Finibus 
Levatis,” after confirming the Great Charter, enacts certain 
provisions, respecting fines levied in the king’s court, and 
charges on sheriffs, and ordains, that justices of assize shall be 
also justices of gaol delivery, and makes other legislative pro- 
visions, the whole of which, as far as the language of the law 
affords any just inference, proceeded from the king alone, 
without any mention of other authority; and the same obser- 
vation will apply to the statute intitled, “ Statutum de 
Appellatis,” passed in 28 Edward I., and other legislative 
acts of this reign. 

The Statute “ De Falsa Moneta” appears to have been 
made in the same year, and is expressed to have been made 
by the king, with the common assent of the prelates, earls, and 
barons of the kingdom,—words which seem to exclude 
knights, citizens, and burgesses. 

In fact, it was the necessity for obtaining money by general 
charges on the king’s subjects, which produced the represen- 
tative system; and finally led to the establishment of the 
House of Commons, as a necessary part of the legislature for 
all purposes. 

That the king took upon himself to. dispense with the 
attendance of particular persons, when he did not mean to 
require an aid, by omitting to summon them, is evinced by 
the fact, that two parliaments were held at this period, to 
which the attendance of the archbishop, bishops, abbots, and 
priors of the province of York was not required. 

The king had also exercised this power of dispensation, in 
the eleventh year of his reign; when no prelates were sum- 
moned to Shrewsbury, although ninety-nine barons were sum- 
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moned; and those summoned to parliament in 23 Edward I. 
were only fifty-three; and of the ninety-nine summoned in 
11 Edward I. to Shrewsbury, above sixty were not summoned 
to the parliament at Westminster in 23 Edward I., nor were 
any persons of the same surname summoned to the latter 
parliament. In fact, after the twenty-third year of his reign, 
he seems to have frequently omitted to summon by special 
writs, persons whom he had before summoned, and, in many 
instances, did not summon the descendants of persons, who 
had been summoned during their lives®. 

The desire of the king to withstand the papal encroach- 
ments, probably contributed, with his pecuniary wants, to 
impose on him the necessity, of deferring much to his parlia- 
ment in the latter part of his reign, and of considering that 
assembly, when convened for legislative purposes, as a body 
gencrally representing the whole people of the kingdom. 

But, notwithstanding, at the close of his reign, he took 
upon himself (to a certain extent) to supersede the authority 
of the parliament of the thirty-third year of his reign, by 
qualifying the execution of the “ Statute of Carlisle,” which 
seems to show, that the principles of a constitutional govern- 
ment were not then perfectly understood, or were not well 
settled by practice; or that the crown assumed a dispensing 
power, not consistent with the supremacy of a legislative 
assembly, in matters of legislation. 

Edward, throughout his reign, sometimes submitted to the 
control of parliament, and on other occasions usurped an 
authority in opposition to that control, which demonstrates, 
not only his unwillingness to submit to that control, but a 
want of certainty as to the authority, both of the king and 
of parliament :—but subsequent practice, and acquiescence 
in practice, have generated what may be deemed a custom, 
though not of very ancient origin, and thus formed the law, 
by which the constitution of the legislative assemblies of this 
country, have been brought to their present state. 

By concessions to the commons, our kings maintained and 
extended their prerogatives over the barons. By espousing 
the national interest, the barons continued able to cope with 
the crown, till they broke among themselves ; nay, even the 
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church, notwithstanding that ancient and close alliance be- 
tween secular and ecclesiastical tyranny, was forced, on some 
few occasions, to be a friend to the liberties of the people. 

The king, the barons, and the clergy, as Bolingbroke justly 
observes**, were all, in reality, enemies to public liberty. 
Their party were so many factions in the nation; yet they 
all helped, in their turns, to establish liberty. 

In truth—everything, even the vices of mankind, and the 
misfortunes of a country, will turn to the advantage of liberty, 
where the spirit of it 1s maintained with vigour; as every- 
thing, even the good qualitics of mankind, and the prosperity 
of a country, may operate a contrary effect, where this spirit 
is suffered to decline. 


Secrion VI. 


EDWARD IL, July 7, a.p. 1307,—January 20, a.p. 1327. 


1. Increased Spirit of Liberty. 2. Legislative Assemblies. 


1. Lnereased Spirit of Liberty. 


The rising spirit of resistance to assumptions of arbitrary 
power, had manifested itself on different occasions; and 
though repressed in some degree, by the ability and address 
of Edward, it was actively exerted under the contemptible 
administration of his son, who permitted the whole machine 
of government to be torn m pieces, with fury and violence. 

Edward II., at his coronation, swore to grant, observe, and 
confirm to the pcople of England, the laws and customs 
granted to them by the ancient kings of England, his prede- 
cessors, and particularly the laws, customs, and franchises 
granted to the clergy and people by Edward the Confessor ; 
and that he would grant to hold and keep the laws and cus- 
toms, which the commonalty (communaute) of the kingdom 
should have elected’. 

This oath recognised, not only the limitation of the royal 
power by existing laws, but that the power of altering these 


# Boling. Hist. Eng. 49, 1 Foodera, N. E. tom. ii.. 36. 
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laws, and enacting others, could only be exercised with the 
consent of the “ communaute,”—words which, in the existing 
state of things, could be alone considered as meaning, the 
‘lords and commons” assembled in parliament, and repre- 
senting the whole “‘ commonalty of the realm,”—as had been 
practised in 23 Edward I. 

In 2 Edward II. the commons granted the twenty-fifth 
penny of their goods, upon this calor: that ‘“‘the king 
should take advice and grant them redress upon certain articles 
wherein they were aggrieved ;” and which were eleven in 
number, and to the following effect:—1. That the king’s 
purveyors seized great quantities of victuals without payment ; 
2. That new customs were set on wine, cloth, and other im- 
ports; 3. That the current coin was not so good as formerly : 
4, and 5. That the steward and marshal enlarged their juris- 
diction beyond measure, to the oppression of the people ; 
6. That the commons found none to receive petitions addressed 
to the council; 7. That the collectors of the king’s dues (per- 
nours des prises) in towns and at fairs, took more than was 
lawful; 8. That men were delayed in their civil suits by writs 
of protection; 9. That felons escaped punishment by procuring 
charters of pardon; 10. That the constables of the king’s 
castles took cognizance of common pleas; 11. That the king’s 
escheators ousted men of Jands held by good title, under pre- 
tence of an inquest of office® 

The king distinctly promised to redress theso grievances, 
but as to the augmented customs on imports, he cvasively 
answered, “that he would take them off, till he should per- 
ceive, whether himself and his people derived advantage from 
so doing, and act thereupon as he should be advised ;” accord- 
ingly, the next year, he issued writs to collect these new 
customs again ®. 

Edward was, by an assembly composed of prelates, earls, 
and barons, put under control by ordinances, in consequence 
of which, the royal authority was almost annihilated, and a 
tyrannical aristocracy established‘; but such proceedings were 
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subsequently treated as an unconstitutional assumption of 
power, and therefore annulled’: the king, however, wanted 
ability to avail himself of his resources, when relieved from 
the restraints to which he had been subjected, and his mis- 
conduct, with the consequent discontent of his people, were 
productive of the everits which ended in his death’. 


2. Legislative Assemblies. 


During the reign of Edward II. the Rolls of Parliament are 
imperfect, and all the other documents imperfectly preserved, 
arising from the disturbed state of the country, and from 
omissions in entering the public transactions on record. 

Apparent irregularity prevailed in the constitution of the 
legislative assemblies, for even in the eighth year of this reign, 
the king and his council assumed the power of acting legis- 
latively in certain cases, even upon subjects determined by 
statute, “notwithstanding the statute,” and on such proceed- 
ings, seems to have been founded the claim of a dispensing 
power in the crown’. 

Of the proceedings in parliament under the writs of May 15%, 
14 Edward IT., there is no evidence in the printed collection of 
Rolls; but in the authorised collection of Statutes, the award of 
exile of Hugh le Despencer annexed to the Close Roll of 15 Ed- 
ward II. has been inserted. This instrument 1s remarkable as 
being the first, in which the earls and barons are styled “ peers 
of the land,” an appellation since constantly appropriated to the 
temporal lords of parliament; and although the prelates and 
commons are made parties to the instrument, yet it is observ- 
able that, the award of exile is by the “‘ peers of the land, earls 
and barons,” without mention either of the prelates or of the 
commons; at the same time, the consent for the return of 
the Despencers is required to be that, of the prelates, earls, and 
barons in parliament duly assembled, but still without men- 
tioning the commons; in fact, until 15 Edward II., it was 
not distinctly understood, that to make a law on every subject, 


. > 6 Parl. Hist. 176. 2 Lingard, 531. 8 Henry, 133, 
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the consent of the commons was necessary; it being thought 
sufficient, if the sanction of those should be given, whose 
interests were to be directly and immediately affected ’®. 

The assent of the commons does, however, appear in two 
revolutionary proceedings,—the appointment of the lords 
ordainers in 1312‘, and that of Prince Edward as guardian of 
the realm, in the rebellion which ended in the king’s dethrone- 
ment; and the commons were consulted upon the ordinances 
to be made for the reformation of the government. In the 
former case, it indicates that, the aristocratic party then com- 
bined against the crown, were desirous of conciliating popu- 
larity ; in the latter case, the deposition of Edward IT., the 
commons’ assent was pretended, in order to give more spe- 
ciousness to the transaction’. 

The most important document of this reign is Stat. 15 
Edward I].‘, by which it was enacted that, for ever there- 
after all manner of ordinances or provisions, made by the 
subjects of the king or his heirs, by any power or authority 
whatsoever, concerning the royal power of the king or his 
heirs, or against the estate of the crown, should be void, and 
of no avail or force whatsoever ; but the matters to be esta- 
blished for the estate of the king and of his heirs, and for the 
estate of the realm, and of the people, should be treated, ac- 
corded, and established in parliaments by the king, and by the 
assent of the prelates, earls, and barons, and the commonalty 
of the realm, according as had been before accustomed. 

This statute therefore declared the legislative authority for 
the estate of the king, and for the estate of the realm and of 
the people, to reside only in the king, with the assent of the 
prelates, earls, barons, and commons, assembled in parliament ; 
and that every legislative act not done by that authority, 
should be deemed void, and of no effect. 

But it is observable that this act speaks only of the legis- 
lative power. It leaves untouched the judicial power in 
parliament, in which that portion of the parliament described 
in the act, by the words, “ the commonalty of the realm,” 
had never taken any part, and who afterwards, in the reign of 
Henry IV.., disclaimed a right from interference. 


8 1 Rot. Parl. Edward II. App. 443. 2 Prynne, 68—72. Fodera, N. E. 
tom, ii. 84. 3 Hallam’s Middle Ages, 58. 
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By whatever violence this statute may have been obtained, 
it declared the constitutional law of the realm on this 1m- 
portant subject; and though the distinct powers of the several 
descriptions of persons, constituting the legislative assembly 
under the king, may not have been then so clearly and defini- 
tively established, as they have since been, the declaration 
contained in this statute, must be considered as fixing a basis, 
difterent from that which was declared in the Charter of John; 
and expressly founded, not on any statute, but on custom, 
by the concluding words, “according as had been before ac- 
customed.” 

This statute is the first solemn act, by which the constitution 
of the legislative assembly of the realm was distinctly deseribed, 
after the Charter of John, but which had been early abandoned 
as a legislative declaration. 

The words of the statute declaring what then was, by 
usage, the true constitution of the legislative power of the 
realm, and founding the declaration upon that ewsage, do not 
assume that the wsage so declared was unmemorial, or even 
that it had prevailed for any great length of time. 

The declaration is, simply, that such was the constitution of 
the legislative power, when the statute was made: and that 
such constitution had been before accustomed, and had acquired, 
by custom, the force of law. 

From the terms of the statute, 1t may be concluded that, in 
15 Edward I]. no express law existed upon the subject ; and that 
the constitution of the legislative power, so declared, was founded 
simply on usage. It seems, therefore, that the constitution of 
the legislative power, as it was in 15 Edward II., must be 
considered as founded solely on usage, and on such usage as 
prevailed at that tume, and had for some time before prevailed. 
To ascertain what is now the constitution of the legislative 
power, resort must be had, in the first place, to the wsage in 
15 Edward I]J., and then to consider haw far that usage has 
been affected by subsequent usage, or express law. 

More ancient usage cannot be decmed properly to control the 
usage in 15 Edward IJ. The object of the statute was to 
prevent reference to more ‘ancient usaye, and to render the 
usage of the time, the law of the constitution, by a declarative 
act. 

It has been supposed that a very great length of time was, 
in the ordinary administration of the law, deemed neceseary to 
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constitute, what has been called immemorial usage. But this 
has arisen, from confounding the limitations of time intro- 
duced by positive statutes, respecting writs, with the general 
law on the subject, as stated by Sir Edward Coke in his first 
Institute’. 

According to the ancient law of this country, a great length 
of time was not deemed necessary to give title by prescription, 
where there was continual usage’. 

But the language of Stat. 15 Edward II. does not even 
unport, what might be deemed immemorial usage; but only 
such length of usage, as warranted the legislature in assuming 
that, the usage had prevailed so long, as to give the people a 
right to its continuance. 

It asserted what was é¢hex the constitution of the legislative 
power, and denied, by implication, that the legislative authority 
belonged, in any case, to the king only, or to the prelates, earls, 
and barons, assembled in parhament, exclusive of the com- 
monalty ; that commonalty being, at the time of passing of 
that act, and having been for some time before, represented by 
knights, citizens, and burgesses, elected according to the usage 
which then prevailed. 

This positive declaration, involving, imphedly, the negative 
assertion, was aimed against the attempt which had _ been 
made by the lords ordainers, to attribute to the prelates, earls, 
and barons, especially summoned by special writs, powers 
of legislation for certain purposes, without the concurrence of 
the commonalty ; and the statute was made not only with the 
concurrence of the king, but for the maintenance of his autho- 
rity, as well as to support the mghts of the people. It was 
in perfect conformity with the oath which Edward had taken 


7 Co. Litt. 115 (a). 
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(the author. adds) do not generally endure above forty years. 

Bracton, (lib. 3, fol. 230), speaking of time of memory to give title to prescrip- 
tion, says, “ Docere oportet longum tempus et longum usum, illum, viz., qui 
excedit memoriam hominum. Tale enim tempus sufticit pro jure.” With 
this Fleta (lib. 4, c. 24,) agrees. Coke upon Littleton, says, ( 115a.) “Time 
of limitation is two-fold. First in writs, and that is by divers acts of 
parliament ; secondly, to make a title to any inheritance, and that, (as 
: _saith,) is by the common law.” 
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at his coronation, by which he engaged to hold and keep the 
laws and customs, which the “ commonalty” of the kingdom 
should have elected. 

The Stat. 15 Edward II., therefore proves that, at that 
tinie, practice had introduced and established a new constitu- 
tion of the legislative assemblies of the realm, under the king ; 
that it had been so introduced and established after the 
Charter of John, after the first Charter of Henry IJ1., and 
after the parliament at Oxford, in 42 Henry III.; but before 
15 Edward II.; and that such practice had prevailed so long 
before 15 Edward II., as to give it, in the opinion of the 
parliament then assembled, the force and effect of a custom, 
which the parliament declared, should thereafter be considered 
as established law. 

The manner in which such matters had, immediately before 
that statute, been accustomed to be “treated, accorded, and 
established,” in and from 23 Edward I., a period of thirty 
years ; was by laws made by the king, with the assent of those 
lords, spiritual and temporal, to whom the king’s special writ 
of summons had, in his discretion, been addressed for the 
purpose, and with the assent of the knights, elected by the 
responsible freemen of the several shires of the kingdom, and 
citizens and burgesses chosen from cities and boroughs, by 
all their respective free, permanent, and inhabitant house- 
holders; in pursuance of writs issued at the discretion of the 
king, for that purpose ;—the precedent in 23 Edward I., being, 
apparently, after that year, the general guide, in the issue and 
execution of those writs. 

Much, however, of the constitution at this time, both of 
lords and commons, is involved in obscurity, it being difficult 
to assign a reason, why Wales, and the counties of Chester and 
Durham, had no representatives in the commons’ house of 
parliament; and by what means the temporal lords, sum- 
moned by special writs, afterwards acquired the right to be 
members of the legislative assembly thus constituted, and 
transmitted a similar right to others. 

In summoning the temporal lords to their parliaments, both 
Edward J. and his son, in many instances, used discretionary 
power. The number of barons specially summoned to par- 
liament during great part of the reign of Edward I., and 
during the first years of Edward II., averaged about eighty. 
Those summoned in the latter years of Edward II., never 
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amounted in number to fifty, and their number was sometimes 
under forty. 

Persons summoned to parliament at one time, were not 
afterwards summoned; descendants of some of those sum- 
moned at one time, were not aiterwards summoned at any 
time; or some descendants were summoned, and some were 
not; and persons summoned to one parliament, were not sum- 
moned to another; from which it must be inferred that, a 
degree of power was exercised by the crown on this subject, 
which destroys the idea of rights to writs of summons by 
virtue of tenure; rights wholly inconsistent with the discre- 
tionary power thus exercised by the crown, from the accession 
of William I., and inconsistent also with that right which has 
been since constantly exercised by the crown, of summoning, 
by special writs, persons having no right to demand such 
writs by virtue of tenure, and of giving by patent to others in 
the same situation, the right to demand such writs and sum- 
mons, in derogation of the rights of those entitled by tenure, 
if any such rights then existed’. 

Subsequent to Stat.15 Hdward IT., erude notions existed, 
derived from what was probably the ancient constitution of 
the common council of the realm, as expressed in the Charter 
of John. But those notions seem to have been principally 
applied to the clergy, as a part of that assembly; and to this 
day, the right of the archbishops and bishops to demand a writ 
of summons to parliament, depends on their possessing, by war- 
rant from the crown, the temporalities of their respective sees. 

The prelates are still members of the common council of 
the realm, by reason of tenure; but they have a character, as 
members of such council, distinct from that of the peers of 
the realm, who claim their dignities by creation, or by pre- 
scription and descent, and in whom the rights of their respective 
dignities vest, at the instant of creation, or descent. Their 
dignities are also incapable of cession, and during the respec- 
tive lives of those by whom they are possessed, remain indelible, 
except by forfeiture, or by express act of the legislature. 

It does not appear that the government of Edward II. was, 
comparatively speaking, tyrannical; but he was accustomed to 
tallage the demesne towns without any parliamentary sanc- 
tion”. 
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In 19 Edward II. the commons complained that, ‘“‘ whereas 
we and our ancestors have given many tallages to the king's 
ancestors, to obtain the charter of the forest, which charter 
we have had confirmed by the present king, paying him 
largely on our part; yet the king’s officers of the forest seize 
on lands, and destroy ditches, and oppress the people, for 
which they pray remedy, for the sake of God and his father’s 
soul.” They likewise complained of arbitrary imprisonment, 
against the law of the land". To these complaints the king 
promised effectual redress’”. 


Section VII. 


EDWARD II1., January 20, a. p. 1327,—June 21, a. p. 1377. 


1, General Observations. G. Arbitrary lxercise of the Royal 
2. Judicial Powers of the Peers. Authority. 
3. Alienation of Lands. 7. Increased Importance of Par- 
4. Privileges of Peerage. liament. 
5. oe against the Papal 8. Pecuniary Impositions, 

ower. 


]. General Observations. 


Edward JJ. having resigned in favour of his son, the latter 
ascended the throne; his coronation suececded, at which the 
oath administered to him, resembled that taken by his father’. 

Conquerors, though usually the bane of human kind, proved 
often in the feudal times tho most indulgent of sovereigns. 
They stood most in need of supplies from their people ; and, 
not being able to compel them by force to submit to the neces- 
sary Impositions, they were obliged to make them some com- 
pensation, by equitable laws and popular concessions’. 

The pecuniary necessities of Kdward were such that, the 
parhament attained greater considcration during his reign, and 
acquired more regular authority; than in any former time ; 
and even the House of Commons, which, durmg turbulent and 
factious periods was naturally depressed by the greater power 
of the crown and barons, began to appear of some weight in 
the constitution’. 


11-1 Rot. Parl. 430. 2 3 Hallam’s Middle Ages, 60, G1. 
1 4 Rymer, 243. * Robertson’s Hist. Scot. LB, 1. 
* Selden’s Titles of Honor, 621. 4 Rymer, 735, 8 Henry, 155. 
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With respect to the temporal lords, the king assumed the 
power of giving one degree of dignity, that of ‘ duke,” which 
had not been given by his predecessors, and the fact shows 
that, the exclusive creation of titles of dignity was then con- 
sidered as vested the crown. 

One of the most popular laws enacted by any prince 
was Stat. 25 Edward III.*, and which limited the cases of 
high treason, before vague and uncertain, to three principal 
heads: conspiring the death of the king, levying war against 
him, and adhering to his enemies; and the judges were pro- 
hibited, if any other cases should occur, from inflicting the 
penalty of treason without an application to parliament. 

In consequence of a parliamentary ordinance’, the chief 
justice, in 40 Edward IIL. addressed the lords and commons 
in English instead of French, which practice was afterwards 
continued; but the French language still continued in use in 
bills of parliament, and other proceedings, uotwithstanding 
the declaration of the king’s will. The English language had 
always prevailed as the language of the body of the people, 
though the French had been generally used by those of higher 
condition ; and the adoption, though partial, of the English, 
in legal and parliamentary proceedings, had an important effect, 
in diffusing a more general knowledge of the law and mode of 
government, which ultimately tended to establish the consti- 
tution upon its present basis’. 


2. Judicial Powers of the Peers. 


The jurisdiction of the “ Cuma Regis,” scems in this reign 
to have changed. Jt was the supreme court of justice, both 
by way of original and appellate jurisdiction, and part of the 
jurisdiction of this court, is at the present moment vested in the 
“Jords spiritual and temporal.” 

The first authentic record of its change, is an entry in the 
Close Roll of 1 Edward JIT., m which the ‘¢ Placita, ecoram 
rege et consilio suo in parliamento,” are described as having 
been ‘in presentia regis, procerum et magnatum regni, in 
parliamento suo;” thus exclusively comprising all the lords 
spiritual and temporal, summoned to parliament. The office 


*C.2. 1 Stat. Realm, 319. 2 Rot. Parl. 239. 3 Lingard, 117. 
® Stat. 36 Edw. III. c. 15. Z 
° 1 Rep. Dig. Peer. 295—334, passim. 
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of chief justiciary had then ceased; the chancellor had become 
the first law officer of the crown; the King’s Bench, Common 


The judges cease Pleas, and Exchequer had become separate courts; the judges 
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took rank according to their ancienty as judges, the chiefs of 
each court only having precedence, and at this period were 
considered merely as assistants in parliament,—not as integral 
and component parts of the legislature. 

It is evident that the principles on which the judicial pro- 
ceedings of the lords, according to the present constitution of 
parliament, ought to have heen regulated, were not definitively 
settled in 4 Edward TII. They assumed to themselves, and 
were allowed by the king, the title of judges of the parliament; 
they protested against being required to judge Simon de 
Beresford, because he was not their peer; and they suffered 
Thomas de Berkeley, who was their peer, to be tried by a jury 
of knights in a proceeding “ coram rege in pleno parliamento,” 
without any interference, as far as appears, on their part. 

It is true that Berkeley upon his arraignment had put 
himself “ super patriam ;” but, as Richard, son of Edmund, 
Karl of Arundel, alleged in the same parliament, by the great 
charier no earl, baron, or other person of the kingdom was 
to be proceeded against, but by judgment of his peers; and 
therefore the trial of Thomas de Berkeley in full parhament 
by twelve knights, who were not his peers, seems to have 
been as irregular a proceeding, though not so unjust, as the 
condemnation by the pecrs, of Roger Mortimer, Earl of March, 
their peer, and Simon de Beresford, not their peer, without 
trial, on the supposed notoriety of the truth of the charges 
made against them. 

The judgment of the Ear] of March, as in the case of the 
Earl of Lancaster, was after his execution reversed, because it 
was without trial, and it inight also have been deemed erro- 
neous, for want of a lawful presentment of the offence to warrant 
such a trial. ; 

The king in the sixth year of his reign communicated to 
parliament that, “ divers persons, in defiance of the law, 
assembled in great companics, and committed great outrages,” 
and requested the prelates, earls, barons, “et autres grantz’,” 
to advise him on the subject. 


’ There was at this period no distinction octween temporal peers, except 
‘ earls” and “ barons;” though im many entries in the Parliament Rolls 
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The prelates stated it did not belong properly to them, to 
consult about keeping the peace, or the chastisement of the 
offences stated, and went by themselves to consult’. 

This separation of the prelates from the rest of the assembly, 
because it did not belong to them to consult about keeping the 
peace, and the chastisement of felons, 1s a remarkable instance 
of the attempts of the clergy to separate themselves from the 
Jaity, and perhaps will serve to explain, why many laws appear 
to have been made, without the concurrence of the prelates. 
In this instance, they were no parties in proposing those regu- 
Jations, which were subsequently enacted, for the preservation 
of the peace, though they afterwards gave their assent ;—but 
the exercise of their separate authority by excommunication and 
ecclesiastical censures was, for themselves, an ample protection. 


3. Alienation of Lands. 


An important law was passed in 1 Mdward TTT. with respect 
to the alienation of lands holden in chief of the crown, which 
took from the king all power of preventing such alienations, 
when the lands were holden of him in chief as of his crown, 
binding him to receive a reasonable fine for alienation ' without 
his licence. At the same time the king disclaimed any right, 
to prevent alienation of lands holden of him in chief as of an 
honour escheated, or which had otherwise come to his hands. 

After this statute alienation of lands could not be prevented, 
which were holden of the king in chief, as of his crown; and if 
the dignity of peerage had been incident to the tenure of lands 
so holden, the alienation must have conveyed the dignity as 
incident to the tenure, against the will of the king; even 
though the crown might have expressly declared its will, by 
refusing to license the alienation. 

It is extraordinary, if the tenure of land had the effect 
of giving to the tenant the dignity of peerage, that after 
t Edward ITI., if not before, no person should have availed 
himself of this consequence of tenure to obtain that dignity, or 
that the legislature, should not have been aware that, by taking 
away restraint of alienation, such consequences might follow, 
and should not have provided against it. 


the words, “et autres grantz,” are used, but their adoption was to describe 
those members of the king’s council who were not “earls ” or “ barons,” 
and the king’s judges who were present in parliament. 

* Rot. Parl. Edward IIT. 64. 

1 2 Inst. 67. Bro. Alienat. 34. Fitz. Quare Impedit, 54. 
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4. Privileges of Peerage. 


The confinement of the privileges of peerage, to those called 
the peers of the realm, as a personal privilege, giving no 
privilege or even legal rank to their families, and moulding 
all who had not that privilege, however high their birth, 
into the mass of the commons, is an inportant constitu- 
tional feature, and was frst clearly recognised in this reign 
by articles from the king, which were assented to by the 
prelates, earls, barons, ‘et autres grantz,” and/all the com- 
mons of the realm assembled in parliament. It was ordained 
that, no peer of the Jand, officer, or other, by reason of his 
office, or of things touching his office, nor for any other cause, 
should be drawn into judgment to lose his temporalities, lands, 
tenements, goods, or chattels, or to be arrested, imprisoned, 
outlawed, exiled, or foreyudged, or compelled to answer or be 
judged, except by award of the peers in parliament ; saving 
always to the king and his heirs, in other cases, the laws 
rightfully used, and by due process ; and saving also the suits 
of partics. And if any peer of his own will avout otherwise 
answer, or be judged otherwise than in parliainent, that it 
should not turn to the prejudice of the other peers, or to him- 
self in any other case, except if any peer should be sheriff, 

farmer of fee, or had been officer, or received the king’s 
money or other chattels, by reason of which office or receipt, 
he was bound to account, so that he should account by himself 
or his attorney in the accustomed places’. 

Thus confining the privileges of the peer, which distin- 
guish him from all other subjects of the reali, to his person, 
except as his heir after his death, might claim the dignity of 
peer of the realm. 

This privilege attaches at all times ;—is distinct from that 
privilege of parliament, which belongs to the members of both 
houses of parliament ; it exists when there is no parliament, as 
well as when there is a parliament ;—it extends to their wives 
and widows as partaking of their personal privilege, and is lost 
to the widow, when by a second marriage, she loses the cha- 
racter of widow of a deceased peer. 


19 Rot. Parl. 126,127. 1 Rep. Dig. Peer. 318. Vide etiam 56 Rymer, 
282, 3 Lingard, 38. 
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5. Antipathies against the Papal Power. 


The nation entertained violent antipathies against the papal 
power. The parliainent pretended that, the usurpations of the 
pope were the cause, of all the plagues, injuries, famine, and 
poverty of the realm ;—were more destructive to it than all the 
wars ;—and were the reason why it contained not a third of 
the inhabitants and commodities which it formerly possessed ; 
—that the taxes levied by him exceeded five times those which 
were paid to the king ;—that everything was venal in that 
sinful city of Rome ;—and that even the patrons in England 
had thence Icarned to practise simony, without shame or 
remorse ';—the king was cven petitioned by parhament to 
employ no churchiman in any office of state*, and they threat- 
ened to repel by force the papal authority, and thereby 
providing a remedy against oppression, which they could not, 
nor would any longer endure’. 

Such feclines cansed the enactment of the “ Statute of 
Provisors*,” rendering it penal to procure any presentations 
to benefices from the court of Rome, and securing the rights of 
all patrons and electors, which had been extremely encroached 
on by the pope; and by a subsequent statute’, every person 
was outlawed, who carried any cause by appeal to the court of 
Rome’. 

These feelings of distrust prevailed in 51 Edward III., as 
amongst the petitions of the commons of that year is one, that 
no statute nor ordinance should be made or granted at the 
petition of the clergy, if it should not be by assent of the 
commons, and that the conimons should not be bound by any 
“‘ gonstitutions,” which the clergy made for their own advan- 
tage, without the assent of the commons, for the clergy would 
not be bound by any cf the king’s statutes or ordinances, made 
‘without their assent’. 

Throughout this rcign and those of Edward I. and II., there 
appears to have been a continual struggle of the clergy, to 
exempt themselves from the control of the temporal power, 





1 Cotton, 74, J28, 129. 
* 1 Cotton, 41. 

5 97 Edward III. c. 1. 
®& 2 Hume, 492, 493. 
Henry VIII. 

7 ¥ Lingard, 124, 125. 


> Tbhid, 112, 2 Tfume, 493. 
* 25 Edward ITT. Stat 6. 27 Edward III. Stat. 1. 
38 Edward LIT. Stat 2, ¢. 1. 
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and a strong disposition on the part of the lords and commons, 
and especially of the commons, to resist their pretensions ; 
but the king, dreading a contest with the clergy, appears to 
have endeavoured to support the temporal authority to a much 
less extent, than that to which the commons would have 
carried it. . 

The existence of a distinct convention, consisting of the 
prelates, and representatives of the clergy, assembled at the 
same time with the prelates and other lords of parliament, and 
the representatives of the commons, under the king, and 
claiming exemption as to their spiritualities, with the property 
which they included under that denomination, from the power 
of parliament, and rendering aid to the king, by their exclusive 
grants out of those revenues, which were not considered lable 
to any charges under the general legislative assemblies of the 
country, had tended to create, in some degree, two legislative 
assemblies,—one spiritual and the other temporal. The pre- 
lates being, from their numbers and riches, influential members 
of both assemblies, and as the aids to be expected, from what 
they termed their spiritual posscssions, depended entirely on 
the votes of the clergy, whilst the prelates had equal votes 
with the temporal lords, in charging all other property, ren- 
dered the crown very cautious in its contests with the eccle- 
siastics, and unwilling to give them offence. 

But it is evident whilst such privileges were recognised, the 
constitution of the legislature for all purposes, was not com- 
pletely established on its present basis. 


6. Arbitrary Ezercise of the Royal Authority. 


A statute which had been enacted some years, instead of 
acquiring, was imagined to lose force by time, and needed to 
be often renewed, by subsequent statutes of the same sense and 
tenour. Hence, likewise, that general clause so frequent in old 
acts of parliament, that the statutes enacted by the king’s 
progenitors should be observed’; a precaution which, if the 
circumstances of the times be not considered, might appear 
absurd and ridiculous; and the frequent confirmations, in 


general terms, of the privileges of the church, proceeded from 
the same cause’. 


1 36 Edward III.c. 1. 37 Edward ITIL. ¢. 1. 2 Hume, 488. 
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The charter or statute “de Tallagio non concedendo,” though 
never repealed, seems to have already lost by age all its 
authority, for there was no act of arbitrary power, more 
frequently repeated by Edward than that, of imposing taxes 
without consent of parliament, of which there are numerous 
instances in the first*, thirteenth‘, fourteenth®, twentieth‘, 
twenty-first’, twenty-second®, twenty-fifth’, thirty-eighth”’, 
fifticth, and fifty-first * years of his reign, and he openly 
avowed and maintained such power. 

All the high prerogatives of the crown were exercised in this 
reign; but it gave consolation, and was considered as a pre- 
sage of their ultimate annihilation, that they were indignantly 
complained of by the commons™: such as the dispensing 
power’, extension of the forests’, erecting monopolies”, 
exacting loans’’, stopping justice by particular warrants”, 
the renewal of the commission of trailbaton"’, pressing men 
and ships into the public servicc”’, levying arbitrary and 
exorbitant fines*!, extending the authority of the privy council 
to the decision of private causes”, enlarging the power of the 
mareschal’s and other arbitrary courts*’, imprisoning members 
for freedom of speech in parhament**, obliging people, without 
any rule, to send recruits of men-at-arms, archers, and hoblers 
to the army”. 


7. Increased Importance of Parliament. 


The commons increased in power, notwithstanding the 
exactions, evasions, and authority of the king, the principles 
being recognised that, no alteration in the law could be effected, 
except through the instrumentality of the lords and commons, 
that involuntary pecuniary taxation was illegal, that the com- 
mons possessed the privilege of impeachment ; with a right of 
investigating public abuses’. Thus the king in the twenty- 


3 4 Rymer, 363. * Ib. 17, 18. > Ib. 39. § Ib. 47. 

7 Ib. 52, 53, 57, 58. ®° Ib. 69. ® Ib. 76. Ib. 10). 
11 Yb. 138. 12 Tb. 152. 

18 Rot. Parl. Edward III. 66, 104, 160, 161, 166, 201. 

14 Cotton’s Abr. 148. ‘5 Cotton, 71. 


6 Cotton’s Abr. 51, 61, 122. 

17 § Rymer, 491, 574. Cotton's Abr. 56. 

18 Cotton, 114. Ibid. 67. * Cotton's Abr. 47, 79, 113., 
*” Ibid. 32. 2 Tbid. 74. *8 Thid. 

*4 "Walsing. 189, 190. 

*5 8 Tyrrell’s Hist. 554. 2 Hume, 490. 3 Lingard, 131, 132. 

’ Rot. Parl, Edward ILI. 237, 253. Vide post infra, 121, * 
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seventh year of his reign held what was called a great council 
at, Westminster, in which the « Ordinance of theStaple” was 
promulgated. To this council only one knight was summoned ' 
for every county, and two citizens or burgesses were required 
from thirty-seven cities and boroughs, by writs directed to their 
officers, and not the sheriffs of the counties, no writs being sent 
to the other places, from which representatives had been 
usually required. This assembly, therefore, was not that, which 
had been customarily convened within the meaning of Stat. 15 
Edward II., for the constitution of a legislative assembly; and 
those which attended had not, according to the provisions of 
such statute, the power of making laws, touching the estate of 
the king and common profit of the realm. 

The commons assembled in the council, though they 
approved of the ordinances, objected to the authority, by 
which it was proposed that they should be sanctioned; though 
such ordinances, according to earlier practice, would have 
been deemed Jegal by the king’s order im council. They 
suggested the propriety of the ordinances being embodied in 
a statute, by the lords spiritual and temporal, and by the 
knights, citizens, and burgesses, duly elected, and assembled 
at a subsequent parliament, by which the ordinances of the 
council could alone receive the force of law. 

This suggestion was so far submitted to by the king that, 
although he insisted on the ordinances being in the mean 
time obeyed as law, he agreed they should have the autho- 
rity of a subsequent parliament, and at the next parliament, 
28 Edward III. they were submitted to the consideration 
of parliament, and being approved of, were entered on the 
Statute Roll as a statute’. 

This demonstrates what was then considered by the com- 
mons, and in some degree recognised by the king, to be the 
difference between an ordinance and a statute ;—the commons 
insisting that an ordinance had not the force of law, though 
assented to by a great council assembled by the king, in which 
perscns summoned ay representatives of the commons were 
present, but not summoned in the manner, which custom 
required for a representation of the commons in parliament. 


2 Claus. 27 Edward III, in dors. m. 12. 

3 M.S. Reg. 19 A, XIV. Rot. Parl. Edward IIT. 253, 257. 2 White- 
locke on Parliamentary Writs, 297. 5 Rymer, 282, 3 Lingard, 12€. 
1 Ruffhead’s Stat. 27t. 
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This transaction was a complete acknowledgment that, the 
constitution of the government, for the purposes of legislation, 
was truly declared by Stat. 15 Edward II.‘ 


8. Pecuniary Impositions. 


Considering the proceedings in parliament?, and the com- 
missions upon the Patent Roll of 6 and 7 Edward III., it 
may be inferred that, at this time, the grants of the cities and 
boroughs in parliament, were intended to supersede the king’s 
right of tallage of his demesnes. 

From an early period the boroughs, when about to be 
tallaged, frequently offered in its place a sum of money, under 
the name of a “ gift,” which, if it were accepted, was assessed 
and paid by their own magistrates?. The greatest part, if 
not all, of the cities and boroughs sending representatives to 
parliament, were, or had been, part of the king’s demesnes, or 
in the king’s hands, and, as such, hable to tallage; they 
might, therefore, consent to tax themselves in a mode, which 
may have been Jess vexatious and burdensome to individuals, 
and yet produced more to the crown, and therefore was 
accepted by the crown instead of tallage,—and at the same 
time the power of the commons would be mereascd *. 

In 22 Vedward JII., the commons granted a subsidy, on 
condition that, thenceforth there should be no imposition, 
tallave, or charge, by way of loan (‘‘ d’Aprest ”) without the 
grant and assent of the commons in parliament ; and that these 
conditions, should be entered on the Roll of Parliament as a 
matter of record, and should also be expressed in letters patent, 
and sent to all the counties of Mngland, without fee, under the 
great seal‘, 

In 20 Edward IIT., that distinction was established, which 
was afterwards revived in the reign of James I., between 
customs levied on merchandize at the ports, and internal 
taxes. The statute ‘“‘ Confirmatio Chartarum,” had taken 
away tlie prerogative of imposing internal taxes,—its language 
was not so explicit as to the former; but the intention of the 

‘ Vide ante, 99, 105. 3 Inst. 1, 6, 113. 
1 Rot. Parl. Mdward III. App. 446, 
® 1 Brady, 178. 2 Lingard, 374. 


* 2 Rot. Parl. 66, 446, 447. 3 Hallam's Middle Ages, 63. 3 Lingard, 128. 
* Rot. Parl. Edward II]. 161, 166, 200, 201. 3 Lingard, 124, et seq. 
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legislature was to annul every species of taxation, unless sanc- 
tioned by parliament, Magna Charta having only provided 
that, foreign merchants should be free from all tributes except 
the ancient customs °. 

But Edward, notwithstanding the enactments which have 
been cited, always maintained a claim to impose charges 
upon his subjects in cases of great necessity, and for the 
defence of his kingdom‘; and in the fifteenth of his reign, 
took upon himself to repeal, by proclamation, an act of parlia- 
ment, assiguing as reasons, that his assent had been involun- 
tary, and that the act in question was inconsistent with the 
prerogatives of the crown, which he was bound by his coro- 
nation oath to inaintain ’. 

It seems, from the entries on the Parliament Rolls, that 
the modern principles of representation and taxation, were 
not clearly settled and understood in this reign; thus, in 
18 Edward IT1., separate grants were unade to the king, by 
the clergy of the provinces of Canterbury and York, in their 
several convocations, and by the commonalty, and by the 
cities and boroughs in parhament, no grant being made by the 
temporal lords, which shows that, the principle of a general 
legislative power for the purposes of taxation, was not ir 
fully adopted; neither did it exist in 46 Mdward IIL, 
after leave was given to the knights of counties to depart, hie 
had eepartcd the citizens aid burgesses were ordered to 
remain®, and they were prevailed upon to grant to the king, 
a continuation for a year, of an aid granted im the former year, 
of certain duties on wines, and other merchandize coming to 
the kingdom. This duty immediately affected the cities and 
boroughs as merchants, but it indirectly affected the whole 
kingdom, and was in direct violation of the declaratory Stat. 
15 Edward II. The legality of this grant was recognized on 
the principle, that the persons immediately to be charged, 
might grant an aid to the king of duties chargeable in the first 
instance upon themselves, though the charge might ultimately 
affect the whole kingdom. 

The fluctuating state of the constitution is illustrated, by 


° 2 Howell’s State Trials, 371—519. Hale’s Treatise on the Customs, in 
Hargrave’s Tracts, vol. i, 3 Lingard, 128. Vide ante, 117. 

6 2 Rot. Parl. 366. 5 Rymer, 282. Cotton Abr. 132, 152. 8 Henry, 
152, 153. 2 Hume, 191. 3 Lingard, 128, 129, 131—133. 

7 8 Henry, 152. 3 Lingard, 128, 129, 131—133, 1 Ruffhead’s Stat. 233. 

* 3 Lingard, 133; et Rot. Parl. Edward IIT. passim. 
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two events in 45 and 46 Edward JIJ. Parliament made a 
mistake in the assessment of the taxation, but were dissolved 
without its being discovered. Upon its detection, the king 
summoned a council, consisting of one knight, citizen, and 
burgess, named. by himeelf, out of two that had been returned 
to the last parliament ; and such council rectified the mistake, 
and which was not made a ground of subsequent complaint’. 

In 46 Edward II]., after the petitions of the commons had 
been answered, and the knights dismissed, the citizens and 
burgesses were convened, before the Prince of Wales and the 
lords, in a room near the White Chamber, and solicited to 
renew their subsidy of 40s. upon the tun of wine, and 6d. in 
the pound upon other imports, for safe convoy of shipping, 
during one year more; to which they assented, and so de- 
parted ?°. 

Nothing indicates more forcibly a change in the constitution, 
than the artful policy of Edward, in consulting the commons 
upon the questions of war and peace with France; so that 
seemingly acting under their advice, no complaints could be 
urged as to the expenses’: and the equally artful policy, 
adopted by the Prince of Wales and the Earl of March, in 
employing the commons as tools to overthrow an unpopular 
ministry, by petitioning the king to increase his council, by 
“ ten or twelve bishops, lords, and others, to be constantly at 
hand, so that no business of weight should be dispatched 
without the consent of all, nor smaller matters without that 
of four and six;” and in another petition impeaching Lords 
Latimer and Nevil, with four merchants, for public abuses ”’. 
Precedents were thus established, and the commons ulti- 
mately succeeded in acquiring a right of mterference, ito all 
cases of public abuse and policy. 


® Rot. Parl. Edward IIT. 304. 2 Brady, 161. Prynne’s 4 Register, 
989. 8 Henry, 147. 

0 Rot. Parl. Edward ITI. 310. 3 llallam’s Middle Ages, 70. 

11 5 Rymer, 165. Cotton’s Abr. 108, 120. 2 Hume, 487. 

2 Cotton’s Abr. 122. Rot. Parl. Edward IIL. 322—329, 374. 3 Hallam's 
Middle Ages, 83. 3 Lingard, 106. 
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Section VIII. 


RICHARD II. June 21, a.p. 1377,—September 29, a.p. 1399. 


1. General State of the Country. King to create Peers, and 
2, Provisions to enforce the attend- grant the right of Parliamen- 
ance of Members of Parlia- tary Representation. 
ment; Prerogative of the 3. Pecuniary Impositions. 


1. General State of the Country. 


The reign of Richard II. affords, but little matter that 
may shine in history; and cannot boast of any one great and 
distinguished captain ; any one memorable battle or important 
siege; but prorogations of truccs, abstinences, sufferances, 
patienccs, tolerances, were the language and amusement of 
the times; and treatics were all the wlile kept on foot for a 
perpetual peace,—treaties hitherto fruitless, illusory, and 
impracticable. 

The vicissitudes of this period have, however, rendered it 
an important period in the constitutional history of the 
country :-the deposition of the king, and the substitution of a 
successor to his throne, not the heir of the royal family, by 
the authority of the lords and commons assembled in par- 
liament, taught the people the increased power of that 
assembly. 

William Rufus, Henry J., Stephen, and John, had ac- 
quired the throne out of the direct line of succession; but 
their advancement was attributable to accidental circum- 
stances, united with the power and influence of individuals, 
and not to a national spirit of liberty, manifested in any great 
legislative assembly. 

The spirit of independence, and the power and importance 
of the body of the people, which was manifested in this era, 
may be ascribed to the subdivision of property, the increase of 
tenancy in chief of the crown, alienations of the crown lands, 
grants of franchises, the civil contests in the reign of John 
and Henry III., the necessities of Kdward 1., the weak and 
disturbed government of Edward I[., his dethronement, and 
the succession of his son, sanctioned by the authority of a 
legislative assembly, the vast expenses of the wars in the reign 
of Edward III., which had compelled that prince frequently to 
have recourse to his people for pecuniary aid, and had at length 
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given to the legislative assembly of the kingdom, and par- 
ticularly to the commons assembled in parliament, a portion 
of that power’, which in time produced the constitutional 
system, on which the government of the country now rests. 

In this reign, the greatest abuses and violations of law and 
Justice obtained ; high prerogative doctrines were insisted on ; 
Judgments of treason and attainders were had, without due 
examination or trial; the encroachments of the civil law were 
favoured, because they inculcated doctrines of passive obedi- 
ence; the Statute of Treasons was infringed ; and a member 
of the legislature (Sir Thomas Haxey) was condemned to die 
the death of a traitor, for having moved, that economy might 
be promoted at court, and that, to attain such end, the court 
should not be so much frequented hy bishops and ladies *. 

Salutary provisions were however made, for regulating the 
prices of labour and provisions; increasing the number, and 
regulating the proceedings, of justices of the peace; and also 
for the encouragement of navigation, trade, and commerce, by 
which merchants of England, could neither export nor import 
any goods but in English slips, which may be considered as 
the first “* Navigation Act.” | 


At the commencement of this reign, the msurrection of 


the people threatencd the dissolution of all government * ; 
about the middle of it, a powerful combination of the nobles 
annihilated the prerogatives of the crown, and engrossed the 
whole power of the state*; and towards its termination, the 
court party gained the ascendant: and Richard, supported by 
a junto of his favourites, invested with unconstitutional 
powers by an obsequious parliament *, acted in a manner so 
arbitrary and imprudent’, that he lost the affections of his 
subjects, and gave an opportunity to a bold usurper, to deprive 
him of his crown and life. It is difficult to determine i 
which of the above situations the people were most oppressed, 
or the greatest acts of tyranny were perpetrated’: but the 


1 Rot. Parl. Richard IT. passim. 2 Cotton’s Abr. 362. 8 Henry, 164. 

3 9 Froissard, cc. 74, 75, 77. Walsing. 248—267. Knyghton, 2637. 3 
Hume, 10—12. 3 Lingard, 176—184, 

¢ Cotton, 315-322. Knyghton, 2686—2715. 3 Hume, 17, et sey. 
Stat. 11 Richard II. c. 1, et seq. 3 Lingard, 208—210, 220. 

5 § Rymcr, 7. Cotton, 368. 4 Froissard, c. 90. Walsing. 354. Stat. 
91 Richard Il. c. 20. 3 Hume, 3]. 3 Lingard, 224. 

* Cotton, 399, 400. 2 Dugdale, 71, 3 Tyrrel, part ii, 991. 3 Hume, 
36—42. 3 Lingard, 258. 3 Hallam’s Middle Ages, 114, 119. 

7 8 Heury, 168. 
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ancient history of England is nothing but a catalogue of rever- 
sals; everything is in fluctuation and movement; one faction 
was continually undoing what was established by another ; 
and the multiplied oaths, which each party exacted for the 
security of their present acts, betray a perpetual consciousness 
of their instability ° 


2. Provisions to enforce the attendance of Members of Par- 
liament; Prerogatice of the King to create Peers, and 
grant the right of Parliamentary Representation, 


An act to secure the regular attendance of persons in par- 
lament was passed in 5 Richard [1.’, by which all persons 
and commonalties, who thenceforth had summons of parlia- 
ment, were to come to the parliament in manner as they were 
bound to do, and had been accustomed in the kingdom of 
England of ancient time ; and that whomsvever thenceforth had 
such summons, be he archbishop, bishop, abbot, prior, duke, 
earl, baron, bannerctt, knight of county, citizen of city, burgess 

of borough, or other singular person or ‘commonalty whatsoever, 
and should be absent, or should not come on such summons, 
if he could not reasonably and honourably (honestement) have 
excuse towards the king, was to be amerced and otherwise 
punished, according to what had of old time been before used 
in the kingdom in such case; and if any sheriff was negligent 
in making returns of the writs of parliament, or Ehouli 
Ieave out from such returns any cities or boroughs which were 
bound, and of ancient time used, to come to parliament, he 
should be punished in the manner accustomed to be done 
in the case of old time. 

This statute refers generally to custom, respecting the 
temporal, as well as the spiritual lords; and may be con- 
sidered as tending to give a permanent title to those, whose 
ancestors had been summoned to parliament by writ, and 
might thereupon be deemed to have gained a right to like 
summons by usage; but, in practice, there are many instances 
of persons summoned to parliament, whose descendants were 
not so summoned. 

It has been said, that earls were always created by letters 
patent; but it should be remembered it was the highest official 


® 3 Hume, 34. Not. Parl. Richard IT, 129. Stat. 2, ¢. 4 
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dignity. The title of duke originated, as previously stated, 
with Edward IIT.; Richard II. introduced the rank of mar- 
quis by patent, and also created a baron by letters patent, 
being the first creation of the dignity of baron by patent; and 
Henry VI. instituted the title of viscount ?. 

These grants by patent, had the effect of insuring the suc- 
cession to the dignity, according to its limitations; and con- 
fined the title to such heirs as were therein specified. 

From this time, the descendants of all those who were then 
peers, and not so created by letters patent, could claim the 
dignity by prescription, if summoned by a general writ; and 
the apprehension that such would be the effect of a general 
writ, led, as in the case of Baron Vescy, to a specification in 
the writ of summons of the special heirs, to whom it was the 
king's intention the dignity should descend. 

The abbots and priors insisted that holding by barony alone, 
was not a sufficient ground for requiring their attendance in 
parliament; and that such only were bound to attend, as not 
only held by barony, but whose predecessors had been accus- 
tomed to attend; thus referring their attendance to ancient 
custom *. 

Usage is equally applied to counties, cities, and boroughs, 
as to the lords spiritual and temporal; and this statute, com- 
bined with that of 15 Edward I]., gave a more fixed character 
to the legislative body. 

Preserving to the archbishops, bishops, abbots, and priors, 
accustomed to be summoned to parliament, their dignities ; 
to the temporal peers, then in possession of the dignity, here- 
ditary titles, qualificd wherever the title had been qualified by 
its original and known creation, and in other cases descendible 
to all the heirs of the body of the then peer, or of his ancestor 
first summoned, and under whom he claimed his dignity; and 
to the counties, cities, and boroughs, which then sent members 
of parliament, it also confirmed their rights of representation : 
but applying to the rights and obligations of all, “ usage,” as 
the evidence of those rights and obligations *. 


® Selden’s Titles of Honor, 680. 2 Dugdale’s Baronage, 54. 10 
Henry, 54. 

® Selden’s ‘Titles of Honor, 617, 618. 8 Henry, 160. 

* The House of Lords, in the first Parliament of Richard II., consisted 
of the archbishops and bishops, twenty-two abbots, and two priors, one 
duke, thirteen earls, forty-seven barons, twelve judges and privy council- 
lors. Dugdale’s Summons, 299. 8 Henry, 154. 
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But the statute must be considered as having left open to 
the sovereign, the erection of new bishoprics with the dignity 
of lord of parliament annexed, or of founding abbeys and 
priories with the addition of the like dignity, or the grant of 
the dignity to abbots and priors of more early foundation, 
together with the creation of peers, with new or ancient names 
of dignity, and with general or special limitations; and also 
the power of giving to other counties, cities, and boroughs, 
the right of sending representatives to parliament: in fact, all 
these powers were subsequently exercised by the king alone, 
as well as with the concurrence of the lords and commons in 
parliament. | 

James JT, assumed also the power of granting the right of 
representation to the two universities of Oxford and Cam- 
bridge; bodies not falling under the description of cities and 
boroughs as used in this statute, and it is very doubtful 
whether they can be considered as within the description of 
the word ‘* communities.” 

The Parliament of 1640 seems to have recognised that the 
right of boroughs, if once required to send members of par- 
hament, was a perpetual right, imeapable of being defeated 
or lost by non user or otherwisc, and writs were issued for the 
election of members for boroughs which, before 5 Richard IT., 
had ceased to send members of parliament; but this was 
only acted upon partially. 

The House of Lords, on the contrary, in the case of Lord 
Frescheville, seems to have considered a writ of summons in 
the reign of Mdward J., without any subsequent writ, as not 
having created, of itself, a prescriptive title to hereditary 
succession. 


3. Pecuniary Impositions. 


Although Edward IJ. had claimed an arbitrary right to 
levy taxes in cases of public necessity or danger, it was repu- 
diated in 2 Richard 1].; for, when the realm was in imminent 
danger of invasion, the privy council convoked an assembly 
of peers and other great men, probably with a view to avoid 
the summoning of a parliament. This assembly lent their 
own money, but declared that they could not provide a remedy 
without charging the commons, which could not be done out 
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of parliament, advising that one should be speedily sum- 
moned ’. 

In 11 Richard JI. complaint was made in parliament? of 
impositions on the clergy of the kingdom by the pope, praying 
the king to provide remedy against such exactions; and in 
the same parliament it was granted by the king, that nothing 
should be levied or paid in burden or damage of the kingdom; 
and an imposition having been, notwithstanding, made by the 
pope on the clergy, and levied by authority of the archbishops 
upon their suffragans, without the common council and assent 
of the kingdom, writs were directed to the persons employed 
for the purpose, to forbear levying such impositions. 

These proceedings declare that, according to the constitu- 
tion of the government, no imposition could be made on the 
people of England, without the common council and assent of 
the kingdom; and that the king was advised that, there 
existed no other power besides parliament, by which any such 
imposition could be made: and though his grandfather had 
acted in derogation of this general right, Richard I]. always 
had recourse to parliament to authorize any pecuniary impo- 
sition on the people. 

The clergy made frequent, but unsuccessful, attempts to 
separate themsclves from the laity, and, as a distinct estate of 
the realm, to have a negative on all the proceeding in parlia- 
ment, and thus to place the separate conventions of the clergy 
as a control on the lords and commons’: but the assent of 
the clergy, as a body, was not essential to any statute or ordi- 
nance; because they had seats in parliament, only im respect of 
their temnporal estates ; and the several statutes made, controll- 
ing the power of the sce of Rome, were generally enacted, 
not only without the assent of the prelates, but, in some 
instances notwithstanding their express refusal to give such 
assent, and their declaration that, giving such assent, would 
have been in breach of their oaths of obedience to the see of 
Rome *. 

The deposition of the king occurred at a time, when every- 
thing seemed to contribute to his support, in the exercise of 
that arbitrary power which he had assumed. Those whom 
he had reason to fear, were removed either by violent death 
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1 2 Hallam’s Const. Hist. 27. 
5 Ibid. 348, 


* Rot. Parl. Richard II, 405. 
* 1 Rep. Dig. Peer. passim 335—347. 
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or banishment, and others were secured in his interest by 
places or favours at court. The great offices of the crown, 
and the magistracy of the whole kingdom, were put into such 
hands as were fit for his designs; besides which, he had a 
packed and servile parliament °. 

But the same spirit of liberty which had been so slow to 
act under so many provocations, acted with the greatest vigour 
when it was least expected. 

The armies would not fight for the king against their 
country; some of his ministers were hanged, particularly those 
who had been the great instruments of taxing and oppressing 
the people; and the king, in his distress, saw himself’ for- 
saken by those, whom Ae should have forsaken before; the 
very men who had so much flattered him with their excessive 
love and loyalty, and, like those mean insects which live with 
a little warmth, but shrink at any change of weather; they, 
who had contributed to all his errors in prosperity, trans- 
planted their zeal into the new sunshine, as soon as his suc- 
cessor demanded the crown. 


* Bolingbroke’s Hist, Eng. 64. 
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Cuapter IV. 


THE LINE OF LANCASTER. 
A.D. 1399—1461. 


HENRY IV.—HENRY V.—HENRY VI. 


Section JI, 


HENRY IV., September 29, a. p. 1399,—March 20, a.p. 1413. 


1, The Title of Henry IV. to the | 2. The Constitutional Rights of the 
Crown. Lords and Commons defined. 
3. General Legislative Enactments. 


1. The Title of Henry IV. to the Crown. 


Wittiam II. and Henry I. had obtained the throne in 
prejudice of the claims of their elder brother Robert; Stephen 
had been advanced to the same dignity, contrary to every 
opinion of hereditary succession ; John had been crowned in 
opposition to the claims of Arthur, the son of his elder 
brother; but from that time, during a period of two hundred 
years, the opinion of hereditary right to the throne had been 
preserved without interruption. 

For although Edward IIT. had been invested with the 
royal power in the lifetime of his deposed father, it was in 
the character of apparent heir of that father ; and his grandson, 
Richard I]., at a very early age, had succeeded his grand- 
father, before whose death the people and the parliament 
had shown an anxiety to obtain a recognition of the title of 
Richard to the succession, as the representative of his father. 

-But Henry IV. obtained the crown, evidently against the 
prevailing opinion of hereditary right, to the prejudice of the 
claims of the Earl of March, the grandson of Lionel, the 
elder brother of John of Gaunt, father of Henry; and the 
right of the Earl of March, as presumptive heir to the crown, 
had been acknowledged by Richard. 

The title of Henry IV., though he sometimes affected to 
derive it through a different channel, depended wholly on the 
authority of the lords and commons, summoned in the name 
of Richard to attend his parliament, in which the three 
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estates of the realm exercised the authority to depose their 
king, and to place another on the throne. These acts of 
power, notwithstanding the preceding struggles, and in some 
degree the violence of the deposition, had a considerable effect 
on the minds of the people, by raising in their estimation the 
power and authority of parliament; and also tended to impress 
on the king, the degree of his dependance on that assembly, as 
being the origin and support of his regal authority. 

Faction, as it oppresscth the whole community, if it suc- 
ceeds; so it often draws oppression, not only on itself alone, 
but on the whole community, when it fails. 

The attempts to dethrone Henry IV.’ was a justification 
to support himself by a military force; and was an excuse, in 
the minds of many, for governing with a severe hand; for 
doing several illegal and tyrannical actions ; for invading the 
privileges of parliament, at least, im the point of elections ; 
and for obtaining, by these means, frequent and heavy taxes 
from the people; for all this might appear the harder, because 
it happened in the reign of a king, who had no title to the 
erown but the good will of the people, and the free gift of 
parliament; so it might appear, on ‘the other hand, less 
grievous, because some part of it was rendered necessary by 
the opposition, which a faction made to a parliamentary 
establishment; and because the rest of it was represented, 
under that umbrage, to be so likewise, by the court logic of 
that age’. 

The king, shortly after his accession, came to the parlia- 
ment; and there, by assent of the lords spiritual and temporal, 
Richard, late king of England, was adjudged to perpetual 
imprisonment, to remain secretly in safe guard’. 

To this proceeding the commons were not partics, but they 
shortly afterwards shewed to the king, that as the judgments 
of parliament belonged solely to the king and the lords, and 
not to the commons, unless the king pleased of his special 
grace, to shew them such judgments for their ease, that no 
record shoyld be made in parliament concerning the said com- 
mons, that they were or should be parties to any judgment 
given or to be given in parliament. 


1 "Walsing. 362—368. Otterbourne, 244. Ypod. Neust. 556, 560. Hall, 
fol. 21, 22, et seq. 8 Rymer, 313—338, Harl. MSS. 42, fol. 152. 3 Hume, 
63, 70. 3 Lingard, 279—303. 

* Bolingbroke, Hist. Eng, 66. 

6 Rot. Parl. Hen. IV. 426, 427. 3 Lingard, 278. 
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To this 1t was answered by the Archbishop of Canterbury, 
by command of the king, that the commons were petitioners 
and demanders, and that the king and the lords, of all time, 
had had, and ought to have, of right, the judgments in parlia- 
ment, 1n manner as the commons had shewn; save that in a 
statute to be made, or in yrants and subsidies, or such things 
to be done for the common profit of the realm, the king 
would have especially their advice and assent; and this 
order of proceeding should be holden and kept in all time 


to come, 


The commons, in the convention of the estates, had con- 
curred in the judgment of deposition against Richard ; ‘but the 
judgment of perpetual imprisonment against him, was not a 
legal consequence of that judgment, nor was it in any manner 
a judgment of law, but a mere ordinance of policy; it there- 
fore ought to have been by statute; but the commons dis- 


claimed the right of exercising judicial powers. 


131 


2. The Constitutional Rights of the Lords and Commons 


defined. 


The king being obliged to conciliate the nation, the 
commons, aware of their importance, assumed powers, which 


had never been exercised by their predecessors. 


In the first year they procured a law, that no judge, in 
concurring with any iniquitous measure, should be excused by 
pleading the orders of the king, or even the danger of his own 


life from the menaces of the sovereign’. 


The reasonableness and expediency of this measure are very 
manifest; it being the indispensable duty of a good minister 
to dissuade his master from all illegal measures, or, if he 
cannot prevail, to quit his service, rather than suffer himself 
to be made the instrument of them; and if the commands of 
the prince were to be allowed a sufficient justification, the 
prerogative of doing no wrong, would be extended to ministers, 


and nobody would be left accountable for mal-administration. 


In 2 Henry IV,, the commons claimed a right of not granting 
any supply before they received an answer to their petitions ; 


which was a tacit manner of bargaining with the crown*. 


They also inserted in their pecuniary grants, that the king 


1 Cotton, 364. 3 Hume, 78. 
> Cotton, 406. 3 Rot. Parl. 458. 3 Lingard, 322. 
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could not lawfully raise such aids, without the consent of the 
lords and commons’: and, in consequence, no pregedents for 
arbitrary taxation of exports or imports occur from the acces- 
sion of Richard II. to the reign of Mary‘. 

In the fifth year they desired the king to remove from his 
household four persons, who had displeased them, among 
whom was his own confessor; and Henry, though he told 
them that, he knew of no offence which these men had com- 
mitted, yet, in order to gratify them, complied with their 
request’. 

In 6 Henry IV., the house voted supplies to the crown, but 
appointed treasurers of their own, to see the money disbursed 
for the purposes intended, and required them to deliver in 
their accounts to the house°; and from that period, the supply 
was generally appropriated to specific purposes, excepting a 
certain sum for the absolute disposal of the crown; a custom 
which first originated during the minority of Richard II. 
The privilege of freedom of debate, of verbally presenting 
their petitions’, and exemption from arrest or imprisonment®, 
were also recognised in this reign. 

In 8 Henry IV., the commons proposed, for the regulation 
of the government and household, thirty important articles, 
which were all agreed to; and they even obliged all the 
members of council, all the judges, and all the officers of the 
household, to swear to the observance of them’. 

The increased authority of the commons arose from the 
domestic difficulties of the crown; but when the kingdom 
became more settled, he repulsed their aggressions;—thus, 
when the speaker made his customary application for “ liberty 
of speech,” the king told him, “ he would have no novelties 
introduced, and would enjoy his prerogatives’*.” 

The king, however, in danger and prosperity maintained the 
inviolability of church property, thus;—the commons, in the 
sixth year of this reign, when required to grant supplies, pro- 
posed that the crown should seize all the temporalities of the 
church, and employ them as a perpetual fund to serve the exi- 
gencies of the state; but Henry discouraged their application "’, 

3 3 Rot. Parl. 493. 3 Hume, 78. * 2 Howell’s State Trials, 443, 507. 
5 Cotton, 426. 3 Rot. Parl. 523, 527. 3 Hume, 78. 

® Cotton, 438. 3 Rot. Parl. 523, 529. 7 3 Rot. Parl. 540, 542. 

8 Thid. 456, 523, 573. ® Cotton, 456, 457. 


10 3 Rot. Parl. 648. 3 Lingard, 320, 321. 3 Hume, 78. 
11 Walsing. 371. Ypod. Neust. 563. 
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and when in the eleventh year they made a similar, but more Hewny I'v. 

“zealous” proposition, he gave them a severe reproof ’”. ioeaj eee 
In 7 and 8 Henry IV." the settlement of the succession Commonstreated 

to the crown, was ordered to be exemplified under the great Ctatvonati” 

seal, and according to the language of this instrument, the 

knights, citizens, and burgesses, assembled in parliament, were 

tnen considered as “ procuratores et attornati” of all the coun- 

ties, cities, and boroughs, and of the whole people of the 

kingdom, “per universitates et communitates” of the same 

countics, cities, and boroughs, and by the whole people of 

the same, lawfully constituted, according to the style, manner, 

and observance of the kingdom. 

Therefore, by the usage of the kingdom, the knights, citi- 
zens, and burgesses, as then elected and returned, though 
clected and returned only by some, were to be considered as 
in effect procurators and attorneys for the whole, and had 
power to act for the whole; and that for this purpose they 
were assembled before the king, and before the prelates, and 
the lords, and all who, according to usage, ought to attend the 
parliament. 

Enactments were likewise made, respecting the election Of phection of 
knights of the shire, by which it was provided that at the next Hmishts of the 
county to be holden after delivery of the writ to the sheriff, stat.7 wenry1v. 
proclamation should be made, in full county, of the day and *}* 
place of the parliament; and that all those who should be 
then present, as well suitors duly summoned for any cause as 
others, should attend the election of their knights for the 
parliament, and then in county should go to the election, 
freely and indifferently, notwithstanding any prayer or com- 
mand to the contrary; and after the knights should be elected, 
whether absent or present, their names should be written in 
an indenture, under the seals of all those who should elect 
them, and annexed to the parliament writ; which indenture, 
so sealed and annexed, should be deemed the return of the 
writ as to the knights of the counties. And that in writs of 
the parliament in future should be inserted this clause,—“ Et 
electionem tuam in pleno comitatu tuo factam, distincte et 
aperte, sub sigillo tuo, et sigillis eorum qui electioni illi inter- 
fuerint, nobis in cancellaria nostra, ad diem et locum in brevi 
content, certifices indilate’*.” 


1? "Walsing. 379. 8 Rymer, 627, Otterbourne, 267. 
8 3 Rot. Parl. 574, 575. * Stat. 7 Henry IV. c. 15; 4 Inst. 10, 48, 
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It was likewise enacted that a sheriff making a false return, 
or acting in opposition to Stat. 7 Henry IV. c. 15, was sub- 
jected toa fine of one hundred pounds, and the judges of assize 
were empowered to inquire into such offences, and to pass 
sentence on the delinquents’. 

These statutes were intended to settle the manner of 
election of knights for those counties, which then sent mem- 
bers of parliament, and to ascertain the persons who were to 
elect those knights, because, from the mode of election which 
had hitherto prevailed, much depended on the partiality of 
the sheriff, who being appointed by the court, seldom hesi- 
tated to make an undue return, when requested by the 
government, and which had caused frequent remonstrances. 
Another equally cogent motive was, that, in many preceding 
parliaments, the commons, by their petitions, had desired a 
parliamentary declaration, by whom the wages of knights of 
the shires were to be paid; but to these petitions of the 
commons, answers were given referring only to usage; and 
from some of these petitions it appeared, the peers had in- 
sisted that, their tenants being represented by them, were 
exempted from that charge. 

In the proceedings on the deposition of Richard II., the 
peers assumed the character of one of the estates of the 
realm, all the rest of the laity, comprehending the tenants of 
those peers, being considered as forming another and distinct 
estate; and this third estate was evidently considered in the 
proceedings on the deposition of Nichard, not as represented 
in any part, by the temporal lords, who formed the second 
estate, but as represented im the whole by the represen- 
tatives of the commons in parliament; and in the description 
of the parliament, in the exemplifications of the acts of 
settlement of the crown, in 7 Henry IV., and indeed through- 
out the whole of the reign of Henry IV., the elected knights, 
citizens, and burgesses in parliament, were- treated as the 
representatives of all the commons of the realm, forming the 
distinct third estate; the temporal lords appearing only on 
their own behalf as the second estate, of which they were the 
only members”. 


18 3 Rot. Parl. 601. Stat. 11 Henry IV. c. 1. 3 Lingard, 317, 318. 

6 ‘Whitelock has asserted (2 Whitelocke, Parl. Writ, 43,) that the “ three 
estates are king, lords, and commons;” but this position cannot be sup- 
ported by the ancient records and law books (3 Hallam’s Middle Ages, 
188). “ This land standeth,” says the Chancellor Stillington, in 7 Edward 1V., 
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Thus gradually the constitution of the legislature became 
formed as at present. The representative system by elections 
for counties, cities, and boroughs, was gradually introduced, 
indebted for its origin to the pecuniary necessities of the 
crown, a8 it could obtain more from them by such a mode, 
than by a reasonable tallage; and finally established by usage 
rather than by positive law. No definitive enactment having 
been previously made, declaring who should be the persons 
represented’, and who should be the electors of the knights of 
the shires, till Stat. 7 Henry IV. 

The two houses of parliament were not accustomed, previous 
to this period, to consider their respective rights and privileges 
with that jealousy, which they have subsequently done. 

In the parliament which assembled at Gloucester in 9 
Henry IV., the commons prayed the king that certain lords, 
whom they named, might be assigned to commune with them 
of certain matters, for the common profit of the whole king- 
dom; a request which had been made on previous occa- 
sions, and which the king granted; but the commons 
henceforth availed themselves of every opportunity to claim 
peculiar privileges, particularly respecting pecuniary grants to 
the crown. 

The king had assembled the lords spiritual and temporal 
in his presence, and they were required to state what aid they 
conceived necessary for the public service. 

To this the lords answered, that less would not suffice than 
a tenth and a half of cities and boroughs, and a fifteenth and a 
half of other laymen, and a grant of the subsidy of wool, 
leather, and woolfells, and other duties for two years. 


‘by three states, and above that one principal, that is to wit, lords spiritual, 
lords temporal, and commons, and over that, state royal, as our sovereign 
lord the king.” (5 Rot. Parl. 622.) Thus, too, it is declared that the treaty 
_ of Staples, in 1492, was to be confirmed “ per tres status regni Anglia rite et 
debite convocatos, videlicit per prelatos et clerum, nobiles, et communitates 
ejusdem regni.”” (12 Rymer, 508.) 

The only authority which can be cited for Whitelocke, is in 2 Henry 
IV., where the commons say, that the states of the realm may be com- 
pared to a trinity, that is, the king, the lords’spiritual and temporal, and 
the commons. (3 Rot. Parl. 459.) This passage only proves that by estates 
of the realm, was meant members, or necessary parts of the parliament. 
The error has originated from an inattention to the primary sense of the 
word “status,” which means an order or condition into which men are 
classed by the institutions of society. It is only in a secondary or rather 
an elliptical application, that it can be referred to their representatives in 
parliament or national councils. 

1. Rep. Dig. Peer. 357. 
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By command of the king, a message was sent to the com- 
mons, to send to the king and the lords a certain number of 
their fellows, to hear and report to their fellows what they 
should have in command from the king. The commons sent 
twelve of their members, to whom the question put to the 
lords, and the answer given by the lords, were delivered ; 
which answer the king willed they should report to their 
fellows. 

The report being made to the commons, they affirmed the 
proceeding to be in prejudice and derogation of their liberties: 
thus claiming, as the representatives of the people at large, 
that all grants of aids must proceed first from them, and 
could not originate with the lords; an assertion inconsistent 
with the frame of such an assembly, as was required by the 
Charter of John, and inconsistent with many proceedings in 
the reign of Henry I1J., and particularly in the assembly, 
whose answer to the king produced the parliament of Oxford, 
in the forty-second of that reign. 

The king, as it is stated on the Roll, hearing of the trans- 
action in the commons, and willing that nothing should be 
done then, or in future, which might any way turn against 
the liberty of the estate, for which they were come to the 
parliament, nor against the hberties of the lords; willed, 
and granted, and declared, that it should be lawful for the 
lords to commune amongst themselves in that parliament, 
and in every other in time to come, in absence of the king, of 
the state of the realm, and of the remedy necessary for the 
game ;—and that in like manner, it should be lawful for the 
commons, on their part, to commune together of the state and 
remedy aforesaid :—provided always, that the lords, on their 
part, and the commons on their part, should not make any 
report to the king, of any grant, by the commons granted, and 
by the lords assented to, nor of the communications of the said 
grant, before the lords and commons should -be of one assent 
and accord in such matters; and then in manner and form as 
had been acustomed ; that is, by the mouth of the speaker of 
the commons. 

The king willing, moreover, by asserit of the lords, that the 
communication made in that parliament, as before stated, 
should not be drawn into example in time to come, nor turn to 
the prejudice or derogation of the liberty of the estate for 
which the commons were then come; neither in that par- 
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liament, nor in any other in time to come; but he willed that 
himself, and all the other estates, should be as free as they 
were before’. 

This declaration on the part of the crown, seems to have 
placed the king, and the two houses of parliament, in that 
separate and independent situation in which they are now 
respectively situated. 

Not indeed as a novelty, but as a solemn declaration in 
parhament of what had been before accustomed, although 
proceedings of a contrary tendency might have taken place in 
former parliaments :—and this declaration in parliament, with 
Stat. 15 Kdward IJ., and the statute passed in this parliament 
declaring, who should be the electors of the knights of the 
shires, and the repeated declarations im this and preceding 
parliaments of Henry IV., that the House of Commons as 
then constituted, was the representative of the third estate, in- 
cluding all the laity of the kingdom, except the lords temporal, 
and that the lords temporal by themselves were a distinct 
estate of the realm, appearing personally in parliament, seem 
to have completely settled, what was in future to be deemed 
the true constitution of the legislature of the kingdom, espe- 
cially with respect to the important point of grants of aid 
to the king, and with respect to the separate and distinct 
offices and duties of the two houses of parliament, and their 
respective separate and independent proceedings, and also the 
relation which the king was to bear to the two houses of 
parliament respectively, except only as the privileges claimed 
by the clergy may have interfered. 


3. General Legislatire Enactments. 


Several important statutes were passed :—one confined the 
yuilt of treason to the offences enumerated in the celebrated 
act of Edward I1J.’; another abolished appeals of treason in 
parliament, and sent the accuser to the established courts of 
law*; a third declared that the authority of parliament 
should never more be delegated to a committee of lords and 
commons'®; and a fourth‘ forbade, under the heaviest penalties, 
any person besides the king to give liveries to his retainers. 


18 3 Rot. Parl. 427. 1 Stat. 1 Henry IV. c. 10. 
8 Ibid. o. 14; vide ante 111. > 3 Lingard, 277, 278. 


‘ Stat. 1] Henry IV.c.7. Stat. 2 Henry IV, ¢. 21. 
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Section II. 
HENRY V., March 20, a. pv. 1413,—August 31, a.p. 1422, 


1. Persons to be chosen and choosers _— 2, Illegal Taxes not levied by the 
of Knights and Burgesses to serve House of Lancaster. 
in Parliament. 


1. Persons to be chosen, and choosers of Knights and Burgesses 
to serve in Parliament. 


In the short, but triumphant government of Henry V., the 
spirit of faction was awed, and the spirit of liberty had no 
occasion of exerting itself; at least with struggle, or in any 
signal manner, under a prince, just, moderate, and pious, 
according to the religion of those times’. 

This reign was productive of an important statute’, as to 
the classes of people who should be chosen, and should bo 
choosers of the knights and burgesses to serve in parliament, 
by which the knights of the shires were not to be chosen, unless 
resident within their shires, and the knights, esquires, and 
others, choosers of such knights of the shires, were also to be 
resident within their shires. 

The ‘ citizens” and “‘ burgesses,” of the cities and boroughs 
were to be chosen from inen, citizens and burgesses resiant, 
dwelling, and free, in the same citics and boroughs, and none 
other in any wise’. ; 

The general doctrine of “ residence” is thus applied to the 
persons who were to vote in the shires, as the ‘“ inhabitants of 
the county :” and likewise to the boroughs, the burgesses of 
which were resident, and in that character would be suitors of 
the court leet :—they were to be “ dwelling,” and so would be 
‘‘ householders,” and would pay scot and lot : they were also to be 
of “ free” condition, and therefore would be sworn and enrolled 
at the court leet; and would be free and lawful men of the 
place, where they were enrolled and dwelt; and as that was 
a borough, they would be burgesses: and this construction of 
the statute is supported by the Saxon laws,—the common law, 
—and all the legal and municipal records up to this period. 


1 Bolingbroke, Hist. Eng. 68. * Stat. 1 Henry V.c., 1. 

3 This statute is an isolated instance, wherein the House of Conmimons 
and the court of King’s Bench, usurped the power of declaring it unfit to be 
observed, when it was untepealed by any enactment, upon the principle of 
desuetude, a doctrine which cannot be too severely reprobated (vide 1 Peck, 
note D 53. Stat. 14 Geo. IL, c. 58), 7 xe 
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Importance has been attached to the hypothesis, that mem- 
bers for the boroughs have been stated to be returned at the 
county courts, and from whence it has been inferred, that the 
elections were there also:—but tho elections were always 
made in the boroughs, with the assent of the inhabitant house- 
holders, and if any of the electors apprehended political 
treachery, then they personally presented the return to the 
sheriff, while he was presiding in the county court‘. 


2. Illegal Taxes not levied by the House of Lancaster. 


With respect to the imposition of taxes, nonce of the 
princes of the House of Lancaster, ventured to impose taxes 
without consent of parliament: their doubtful or bad title 
became so far of advantage to the constitution :—because the 
rule thus became fixed, and could not safely be broken after- 
wards, even by more absolute princes’. 


Srection III. 


HENRY VL, August 31, a. p. 1422,—March 4, a. p. 1461. 


1. National Disorders. mons, and improper conduct 
2. Power of the King to appoint of the Sheriffs in making 

a Regent. their Parliamentary Returns. 
3. Rising Importance of the Com- 4. Borough Institutions. 


1. National Disorders. 


The spirit of faction which prevailed in the reign of 
Henry VI, the loss of all the provinces in France’, the dis- 
content which followed’, and the claims of hereditary right, 
in opposition to the parliamentary title of the House of 
Lancaster®; were productive of disorder in every part of the 
government’. 


The commons had it much in their power to enforce the 
execution of the laws; and if a defect was experienced in this 


4 Prynne, 252, 257. > 3 Hume, 122. 

1 11 Rymer, 158—266. Rot. Parl. Henry VI. 147, et seq. 3 Monstrel. 
91, 38. Hall, 161—166. Grafton, 646. Wil. Wyrcest. 469. 3 Lingard, 
413, 454, 456, 472. 3 Huine, 177, 178. 

= 5 Rot. Parl. 172—182. Wil. Wyrcest. 467—470. 3 Lingard, 457, et 
seq. 3 Hume, 179, et seq. 

® Whetham, 485. Wil. Wyrcest. 484. Rot. Parl. Henry VI. 375—383. 
3 Lingard, 488—492. | 

*3 Hume, 188, et seq. 
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particular, it proceeded less from any exorbitant power of the 
crown, than from the licentious spirit of the aristocracy, and, 
perhaps, from the rude education of the age, united with an 
ignorance of the advantages resulting from a regular admini- 
stration of justice. 

Notwithstanding the violence of rival factions, the commons 
maintained their rights to vote and appropriate the supplies, 
the impeachment of obnoxious ministers*, the personal sccurity 
of their members was protected’, and to this reign may he 
ascribed, the recognition of important constitutional principles, 
and the enactment of several salutary measures’. 


2. Powers of the King to appoint a Regent. 


It was recognised as a constitutional principle, that though 
the king, in the case of temporary absence from the realm, 
might appoint a regent with delegated authority during his 
absence, yet he could not, without the concurrence of the 
three estates, provide for the government during the minority 
of his successor. Thus Henry VI. was but nine months old 
at his father’s death, and although Henry V. had conferred 
the regency upon the Duke of Gloucester, yet on the twenty- 
seventh day of the first session of parliament, it is entered upon 
the roll, that the ding, “considering his tender age, and 
inability to direct in person the concerns of his realm, by 
assent of lords and commons, appoints the Duke of Bedford, 
or, in his absence beyond sea, the Duke of Gloucester, to be 
protector and defender of the kingdom and English church, 
and the king’s chief counsellor.” This appointment was made 
during the king’s pleasure; sixteen councillors were named in 
parliament, to assist the protector in his administration: and 
their concurrence was made necessary to the removal and 
appointment of officers; and in all important business that 
was executed by order of council, the whole, or major part, 
were to be present; “but if it were such matter that the 
king hath been accustomed to be counselled of, that then the 
said lords proceed not therein, without the advice of my lords 
of Bedford or Gloucester’.” 


* Hollingshed, 631. Grafton, 607. Hall, 157. 3 Hume, 185. Cotton, 642. 
® Stat. 11 Henry VI. c. 11, et vide etiam. 3 Rot. Parl. 541, 542. 

73Li d, 497—499. 3 Hume, 212, 213. 8 Henry, 68-70. 

1 4 Rot. Parl. 174, 176. 
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Another principle was also acknowledged, that whenever 
the reigning monarch, either through unforeseen absence, 
extreme youth, or mental disease, was incapable of performing 
the functions of royalty, the exercise of his authority devolved 
exclusively on the House of Peers, who appointed the great 
officers of state, and the members of the council, giving to 
them powers to transact the ordinary business of government, 
but resuming those powers, as often as they themselves assem- 
bled, either in parliainent or in a great council. 

This right was exercised upon the accession of Henry III.’, 
Edward I.°, Edward III.‘, Richard II.°, and Henry VI.*; 
and its recognition in the reign of the latter sovereign was 
required from the Dukes of Bedford, Gloucester, and York, 
who declared that, during-the king’s minority or incapacity, 
they were entitled to no more authority than any other peer, 
unless it were conferred upon them by the whole body. 

The House of Peers also exercised exclusive jurisdiction 
where the succession to the crown was disputed ; and when, 
in this reign, the Duke of York claimed the throne, it was 
the House of Peers whom he addressed; as it was that house 
alone, which had authority to decide the question, and the 
commons never claimed a right to interfere: but, if an act of 
parliament is required to enforce the judgment of the peers, 
then the “ assent” of the commons must be obtained ’. 


® 
3. Lising Importance of the Commons. 


From the rising importance of the commons, knights, 
citizens, and burgesses, were considered in a different character 
from that in which they had heretofore been held, and hence- 
forth, political parties adopted any manceuvre which could con- 
ciliate their prejudices, so as to make them the servile instru- 
ments of their ambitious projects. 

The reigns of Richard IT. and Henry IV. had shown the 
dangerous consequences of that influence, which the crown had 
obtained in the election of members of parliament. The 
watchful spirit of liberty, or of party, was soon alarmed and 
provoked during the reign of the three Lancastrian princes, to 

9 Matt. Paris, 243. ° Matt. Westmonast. Ap. 2. Brady’s Hist. Eng. 1. 

“ 2 Rot. Parl. 52. ° 7 Rymer, 171. 


® 4 Rot. Parl. 169, 326, 453, 5 ib. 242, 409, 411. 


7 Cotton, 665, 666. Grafton, 643—647. Hollingshed, 657. 3 Lingard, 
497, 498. 3 Hume, 205—207. 


1422—1461. 


narch, how pro- 
vided for. 


House of Lords 
have exclusive 
jurisdiction in 
disputed qu 
tions upon the 


crown. 


Dangerous con- 
sequences from 
the interference 
of the crown in 
elections. 


1423--1461. 


The principle 
under which 
electors are re- 
quired to possess 
& property 
qualification. 


The methods of 
voting, by cen- 
turies or by 
tribes, among the 
Romans. 


the choosers of 
knights of the 
shire. 


Stat. 8 Hen, VI. 
Cc. 7. 


142 THE LINE OF LANCASTER. (Cx. 


make such regulations about elections, and about the property 
and other qualifications of the electors and elected, as seemed 
at that time sufficient to prevent this influence for the future. 

The principle under which electors are required to possess 
a property qualification, is for the purpose of excluding those 
who, from the meanness of their situation, are esteemed to 
have no will of their own; it being thought that, if these 
persons had votes, they would be tempted to dispose of them 
under some undue influence or other. This would give a 
great, an artful, or a wealthy man, a larger share in elections 
than is consistent with general liberty. If it were probable 
that every man would give his vote freely and without influ- 
ence of any kind, then, upon the true theory and principles of 
liberty, every member of the community, however poor, should 
have a vote in electing those delegates, to whose charge is 
committed the disposal of his property, his liberty, and his 
life. 

But since that can hardly be expected in persons of indigent 
fortunes, or such as are under the immediate dominion of 
others, all popular states have been obliged to establish certain 
qualifications ; whereby some, who are suspected to have no 
will of their own, are excluded from voting, in order to set 
other individuals, whose wills may be supposed independent, 
more thoroughly upon a level with each other. 

This constitution of suffrages has always been framed in 
England upon a wiser principle than either of the methods 
of voting, by centuries or by tribes, among the Romans. In 
the method of centuries, instituted by Servius Tullius, it was 
principally property, and not numbers, that turned the scale ; 
in the method by tribes, gradually introduced by the tribunes 
of the people, numbers only were regarded, and property 
entirely overlooked. Hence the laws passed by the former 
method had usually too great a tendency to aggrandize the 
patricians, or rich nobles; and those of the latter had too 
much of a levelling principle '. 

In tne eighth year of this reign a statute was passed for the 
regulation of the choosers of knights of the shire, which 
recited ®, *‘ that the elections of knights of shires to come to 
parliament in many counties of the realm of England, had of 
late been made by very great, outrageous, and excessive 


1 Black. Com. 171, 172. * Stat. 8 Henry VI. c. 7. 
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number of people dwelling within the same counties, of the 
which most part was of people of small substance, and of no 
value, whereof every of them pretended a voice equivalent, as 
to such elections to be made, with the most worthy knights 
and esquires dwelling within the same counties, whereby 
manslaughters, riots, batteries, and divisions among the gen- 
tlemen, and other people of the same counties shall very 
likely rise and be, unless convenient and due remedy was 
provided ;” and therefore it was enacted, ‘* that the ‘ knights 
of the shires’ should be chosen in every county, by people 
dwelling and resident in the same counties, whereof every one 
of them should have free land or tenement to the value of 40s. 
by the year, at the least, above all charges; and that they, 
which should be so chosen, should be dwelling and resident 
within the same counties, and such as had the greatest number 
of them, that might expend 40s. by the year or above, as afore 
is said, should be returned, by the sheriff of every county, 
knights of the Parliament.” 

And by a statute in 10 Henry VI., it was required that the 
choosers of knights for parliament should be people dwelling 
and resiant in the counties, whereof every one should have 
freehold to the value of 40s. by the year at least, above all 
charges. 

The effect of these statutes was an infringement on the con- 
stitution, by disfranchising all those freemen who were not 
* fresholders,” &¢., while they gave no right to freeholders of 
40s, per annum, which they did not previously possess as 
householders. From the preamble of the former statute, it 
appears that the alteration was proposed, not in consequence 
of any disturbances that had arisen, but for the purpose of 
preventing those, which “ shall very likely rise and be.” 

The general class of voters is again distinctly defined to be, 
‘people dwelling and resiant within the county;” and the 
same would have been the description of the voters, if they 
had been living in a borough, namely, the resiants in each of 
the cases owing suit to the king’s court in the county—v. ¢., 
the sheriff’s tourn—-and in the borough to the leet, because, 
qs there is no special provision of the law either way, the 
general law would be supposed to have prevailed in both; by 
which means they would have been on the same footing, 
differing only in this respect, that while the one was confined 
to the borough, the other extended over the whole county. 
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It appears by the year-books and statutes at the period 
when these enactments were made, that the principles of the 
Saxon and common law were continued, the distinction 
between villainage and freedom recognised, and the tourn and 
leet in universal practice. 

Although two hundred citizens and burgesses sat in the 
parliament of 23 Edward I., yet in the reigns of Edward III. 
and his three successors, about ninety places, upon an average, 
only returned members *. 

This decrease may be ascribed to two causes, the disinclina- 
tion of the burgesses to be represented, and the corrupt con- 


duct of the sheriffs. 


Every city and borough were obliged to elect representatives 
out of its own constituency, who were resident among them- 
selves, as being the best acquainted with their local grievances, 
and had also to contribute to their expenses. 

As neither the boroughs nor their representatives then par- 
ticipated in “ political jobs,” the parliamentary franchise was 
regarded as an onerous burden, and when the burgesses could 
neither bribe nor cajole the sheriff into omitting to send his 
writ, they then refused to make a return; a refusal which 
was not attended with punishment, as the government were 
utterly indifferent to such defaults, provided the borough con- 
tributed its share of taxation. Thus, in 1368, Edward III., 
in a charter, after reciting that the good men and commonalty 
of Torrington, Devon, had, through the malicious return of 
the sheriff, sent two burgesses to parliament from the twenty- 
first of his reign; and that, in consequence of such a burden, 
they had been greatly impoverished; granted, that for the 
future they should be exempted from returning any burgesses 
to parliament‘: and Richard IJ. gave to Colchester a similar 
indulgence for five years, because they had fortified their 
town °. 

In some instances the burgesses, when elected, refused to 
attend their parliamentary duties; and it ultimately became 
requisite that the sheriff should take sureties for their appear- 
ance, whose names, down to the end of the fifteenth century, 
were indorsed upon the writ along with those of the elected*. 


* 3 Prynne, 224, et seq. 3 Willis, Not. Parl., 96, et seq. 

* Rot. Pat. 42 Edward III. p.1,n.8. M. and 8. Hist. Boroughs, 675. 
5 3 Prynne, 241. M. and 8S. Hist. Boroughs, 749. 

* 1 Luders, 15. 3 Prynne, 252. 
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The parliamentary writ to the sheritf, required him to cause 
two knights to be elected out of the body of the county, two _ 
citizens from every city, and two burgesses from every 
borough: but negligence and political depravity alone dic- 
tated the execution of these duties. 

Some authors have imagined !that, the sheriff had ‘a fie 
cretionary power to determine which boroughs should exer- 
cise the parliamentary franchise; but the terms of the writ 
were imperative, and under it he was exclusively compelled 
to send a precept to every place within his county, that exer- 
cised a local and exclusive jurisdiction apart from the county’. 

Sheriffs were in the habit of omitting boroughs which had 
been recently represented, and indorsing upon the writ a 
wilful falsehood. Thus, in 12 Edward III., the sheriff of 
Wiltshire, after returning two citizens for Salisbury, and the 
burgesses for two boroughs, concludes, “ there are no other 
cities or boroughs within my bailiwick,’—yet eight other 
boroughs had sent members to preceding parliaments. In 6 
Edward IJ., the sheriff of Bucks declared that, he had no 
borough within his county except Wycomb; though Wend- 
over, Agmondesham, and Marlow, had twice made returns 
since that king’s accession’. 

Poverty was taken as an excuse for not returning parlia- 
mentary representatives. Thus, in 6 Edward II., the sheriff 
of Northumberland returns to the writ of summons, that all 
his knights are not sufficient to protect the county; and in 
1 Edward III., that they were too much ravaged by their 
enemies to send any members of parliament’. The sheriffs 
of Lancashire, after making several returns, that no boroughs 
existed within the county, though Wigan, Liverpool, and 
Preston were such, subsequently alledged, that none ought to 
be called upon to return representatives on account of their 
poverty. This return was constantly made from 36 Edward 
III. to the reign of Henry VI."° 

Although the sheriff was punishable for such conduct", it 


7 M. and S. Hist. Boroughs, 1930—1938. 

* Ibid. 494. Brady on Boroughs, 110. 3 Prynne, 231. 3 Hallam’s 
Middle Ages, 169. 

° 3 Prynne, 165. 

ae Prymne, 317. 3 Hallam’s Middle Ages, 171. M. and 8. Hist. 
Boroughs, 494 in loc. passim. 

. Stat. 11 Henry IV. c.1; 6 Henry VI. c.4; 8 Henry VI. c. 7; 23 
Henry VI. c. 14. 
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was rarely inflicted, because the House of Commons had not 
then the cognizance of disputed elections, having no power to 
issue process or examine witnesses; and upon a false return 
by the sheriff, there was no effective remedy but through the 
king or his council ’*, and who, upon many occasions, were 
the actual culprits’*; in fact, although these frauds were the 
theme of reprobation, there are only six instances during the 
reigns of the Plantagenet family, wherein it was deemed 
expedient that the bad conduct or mistake of the sheriff should 
receive specific animadversion '*. 

Another cause also operated to protect the sheriff, viz., the 
short duration of parliaments; thus the last parliament of 
Richard IJ., which may also be called the first of Henry IV., 
sat only one day, and during that period deposed one king, 
and placed another upon the throne’, The two longest par- 
liaments were those of 8 Henry [V. and 23 Henry VI., the 
former of which sat, in three sessions, one hundred and _fifty- 
nine days, and the latter, in four sessions, one hundred and 
seventy-eight; but both members and constituents remon- 
strated against such delays and expense ”*. 

Such proceedings of the sheriffs were productive of Stat. 
6 Henry VI., c. 4, by which the sheriff or the knights re- 
turned by him, could traverse the validity of the inquests before 
the justices, and be heard in their own defence ; and also of 
the Stat. 23 Henry VI., c. 14, which, after reciting Stat. 1 
Henry V., c. 1, requiring the members for cities and boroughs 
to be chosen from men, citizens, and burgesses, residing, 
abiding, and free, states that the citizens and burgesses had 
always in cities and boroughs been chosen by citizens and 
burgesses, and no other, and to the sheriffs of the counties 
returned ; but that the sheriffs, for their singular avail and 
lucre, had not made due elections of the knights, and some- 
times no return of them, or the citizens and burgesses, and then 
provides that the former statutes should be kept in all points, 
and that every sheriff should deliver, without fraud, a suffi- 


12 3 Prynne, 157. 

® Otterbourne, p. 191, in alluding to the slavish parliament of 1397, says, 
that of the knights returned on such occasion, they were not elected “ per 
communitatem, ut mos exigit, sed per regiam voluntatem.” Vide etiam 
Prynne’s Second Reg. 141. & Rot. Parl. 367, 450. Paston Letters passim. 

« Introd Glanv. Rep. 12. 4 Prynne, 261. 6 Rot. Parl. 7, 530. 

18 4 Prynne, 449, 450. Walsing. 359. 10 Henry, 67. 

© 4 Prynne, 482, 526. Holingshed, 531, 10 Henry, 67. 
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cient precept to every mayor and bailiff, to make, their due 
elections and return of the persons really elected, under a 
severe penalty. 

The policy of such enactments is obvious, because ‘‘in a 
constitution like ours, the safety of the whole depends on the 
balance of the parts; and the balance of the parts on their 
mutual independency on each other.” Although this propo- 
sition of carrying on business, and maintaining government 
by powers absolutely distinct, and absolutely independent, has 
been described as a mere ‘ Utopian Scheme,” yet such 
objections have only proceeded from ignorance. 

Bolingbroke justly observes’, ‘‘ Have not powers absolutely 
distinct and independent been ne by federal unions? Are 
no such examples to be found, even at this day? Has not 
this been brought about by the very reason given to prove 
that it can never happen; because men agree when they see 
reason for agreement; and they sec reason for agreement, 
when they sce their interest in agreeing‘ 

A king of Great Britain is that supreme magistrate, who 
has a negative voice in the legislature. He is intrusted with 
the executive power; and several other powers and privileges, 
which we call prerogatives, are annexed to this trust. 

The two Houses of Parliament have their rights and privi- 
leges; some of which are common to both, others particular 
to each. They prepare, they pass bills, or they refuse to pass 
such ay are sent tothem. They address, represent, advise, 
remonstrate. 

The supreme judicature resides in the lords. 

The commons are the grand inquest of the nation; and to 
them it belongs, likewise, to judge of national expenses, and to 
give supplies accordingly. 

If the legislative as well as the executive power was wholly 
in the king, as in some countries, he would be absolute; if in 
the lords, our government would be an aristocracy; if in the 
commons, a democracy. It is this division of power, these 
distinct privileges attributed to the king, to the lords, and to 
the commons, which constitute a limited monarchy. 

Again, as they constitute a limited monarchy, so the 
wisdom of our government has provided, as far as human 
wisdom can provide, for the preservation of it, by this division 
of power, and by these distinct privileges. 


7 Bolingbroke’s Hist. Eng. 70—74. 
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If any one part of the three, which compose our govern- 
ment, should, at any time, usurp more power than the law 
gives, or make an ill use of a legal power, the other two parts 
may, by uniting their strength, reduce this power into its 
proper bounds, or correct the abuse of it; nay, if at any time 
two of these parts should concur in usurping, or abusing 
power, the weight of the third may, at least, retard the mis- 
chief, and give time and chance for preventing it. 

To the strict adherence of supporting this balance may be 
ascribed our national prosperity; to its neglect or improper 
use, may be ascribed our misfortunes. 

Since this division of power, and these distinct privileges 
constitute and maintain our government, it follows that the 
confusion of them tends to destroy it. This proposition is 
therefore true, that in a constitution like ours, the safety of 
the whole depends on the balance of the parts. Let us see 
whether it be true that the balance of the parts consists in 
their mutual independency. 

The power which the several parts of our government have 
of controlling and checking one another, may be called a 
dependency on one another; and may be argued for by those, 
who want to throw darkness round them, as the dependency 
opposed to the imdependency, mentioned in the proposition. 
But the fallacy is gross. 

This power of control in each, which results from the divi- 
sion of power amongst all the parts of our government, is 
necessary to the preservation of it, and thus a sort of con- 
stitutional dependency is created among them; but this 
mutual dependency cannot be opposed to the independency 
pleaded for. 

On the contrary, this mutual dependency cannot subsist 
without such an independency; for whenever this indepen- 
dency is lost, the mutual dependency is that moment changed 
into a particular, constant dependency of one part on two; or, 
which is still more unreasonable, of two parts on one. 

The constitutional dependency consists in this,—that the 
proceedings of each part of the government, when they come 
forth into action and affect the whole, are liable to be 
examined and controlled by the other parts. 

The independency consists in this,—that the resolutions of 
each part, which direct their proceedings, be taken indepen- 
dently and without any influence, direct or indirect, on the 
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Without the first, each part would be at liberty to attempt 
destroying the balance, by usurping or abusing power; but 
without the last, there can be no balance at all. 

This may be illustrated by supposing a prince who claims 
and exercises a right of levying money without consent of 
parliament. He could not be opposed effectually, if the two 
Houses of Parliament had not a right to oppose him, to call 
his ministers to account, and to make him feel that, far from 
being absolute, he was under this constitutional dependency; 
but he would not be opposed at all, if the two Houses of 
Parliament were under his influence, and incapable of directing 
their proceedings independently of him.” 


4. Borough Institutions. 


In consequence of the increase of learning and the growing 
importance of citizens and burgesses, the municipal charters 
from 18 Henry VI. were, with a few exceptions, drawn with 
a degree of particularity, which had not previously existed, 
and those rights, such as the power of perpetual succession, 
—having a common name,—power of pleading and being 
impleaded by that name,—and the capacity of purchasing 
and possessing property, &c., which the citizens and burgesses 
had enjoyed at the common law, as incidental to the creation 
of a borough, were granted in express language, and those 
general terms by which tho inhabitant householders of every 
borough had been hitherto descmbed, as ‘‘ men,” ‘“ burgesses,” 
and, ‘‘commonalty,” merged into that of ‘‘ corporation,” under 
a more specific name ;—the designation of corporation never 
having previously to this period been applied to the borough 
institutions. 

' But in every other respect such institutions were un- 
changed, and all the inhabitant householders of every city 
and borough, exercised the parliamentary and municipal fran- 
chises, not as a matter of favour, but as a constitutional right, 
arising from their freedom by birth and their liability to the 
Jocal burdens. Political depravity was not sufficiently ma- 
tured to deprive them of these, their unquestionable legal 
birthrights. 

The municipal records of this period have been subse- 
quently much erased, and essentially altered, in order to give 


Heywry VI, 
1422—1461. 


Municipal char- 
ters drawn with 
greater accuracy. 


The name of cor- 
poration first 
adopted. 


Borough institu- 
tions unchanged. 


Municipal } 


ame Dm one d 


‘Hewry VI. 


1422—1461. 


Paston Letters. 


Epwarp IV. 
1461—1483. 


No essential 
change from that 
of the reign of 
Henry VI. 


EpwaARp V. 
1483, 


Measures of par- 
liament furnish 
examples of a 
strange contrast 
of freedom, and 
servility. 


Ricuarplil. 
1483—1485. 


150 THE LINE OF LANCASTER. 


the sanctity of usage to modern usurpation’: and the Paston 
Letters evince the anxiety of all parties relative to the parlia- 
mentary elections, and the early interference of the peers of 
the realm, which circumstances show the increase of the 
authority of the commons, and the efforts made to influence 
their deliberations. 


? Additional MSS. Br. Museum, 6036, p. 19. Ib. 28 B. 60536—1 Paston 
Letters, 98, 2; Ib. p. 103, 107, 122. M. and 8. List. Boroughs, 229, et 
907. et in loc. passim. 


Craptrer V. 


THE LINE OF YORK. 
A.D. 1461—1485, 


EDWARD IV., March 4, a.p. 1461,—April 9, a.p, 1483. 
EDWARD YV., April 9,—June 26, a.p. 1483. 
RICHARD IIL, June 26, a.v. 1483,—August 22, a.p. 1485. 


Tne reigns of Edward 1V., Edward V., and Richard IIT. do 
not present any essential change from that state of things 
which had characterized the reign of Henry VI. 

It has, however, been justly observed’, that the measures of 
parliament, during this age, furnish us with examples of a 
strange contrast of freedom and servility. They scruple to 
grant, and sometimes refuse, to the king the smallest supplies, 
the most necessary for the support of government, cven the 
most necessary for the maintenance of wars, for which tho 
nation, as well as the parliament itself, expressed great fond- 
ness: but they never scruple to concur in the most flagrant 
act of injustice or tyranny, which falls on-any individual, 
however distinguished by birth or merit. 

These maxims, so ungenerous, so opposite to all principles 
of good government, so contrary to the practice of present 
parliaments, are very remarkable in all the transactions of the 
English history, for more than a century after the period in 
which we are now engaged. 


‘3 ume, 263. 
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THE HOUSE OF TUDOR. 
A.D. 1485—1603. 


HENRY VIL—HENRY VUI—EDWARD VIL—MARY.—ELIZABETH. 


Section I. 
HENRY VIL, August 22, a.p. 1485,—April 22, a.v, 1509. 


1. Objects for which Ilenury VII. was raised to the Crown. 
2, Pecuniary Impositions. 3. Regulations of Police and Commerce. 


1. Objects for which Henry VIT. was raised to the Crown. 


Henry VIL, a creature of the people, had been raised to the 
throne in order to cut up the roots of faction; to restore public 
tranquillity; and to establish a legal government on the ruins 
of tyranny. 

He did the very reverse of this; lis reign and that of his 
son, have been two of the severest under which our country 
hath groaned; and yet, in these very reigns, the foundations 
of liberty were laid much broader and stronger than ever’. 

The king, under the pretext of establishing liberty, obtained 
an ascendancy over the deliberations of the commons, and, as 
practical proofs of the sincerity of his “ liberal professions,” 
to his “liberal fricnds,” procured the powers of the Star 
Chamber’, and causelessly procured numerous bills of attain- 
der, in order to gratify his hateful prejudices’. 

The increased powers of the estates of parliament is 
evinced, by their vesting the crown in Henry VII. without 
alleging any title in him to that crown, by inheritance, elec- 
tion, or otherwise’. 

This had the eftect of oxalting the authority of the com- 
mons; and Henry availed himself of such authority, by 
exercising all his tyrannical acts through their instrumen- 


1 Bolingbroke’s Hist. Eng. 90. 

> 6 Rot. Parl. 386, 400. Stat.-3 Henry VII. c. 1. 1 Brodic 158, et seq. ; 
sed vide Bacon, 581. 3 Lingard, 623. 3 Hume, 397. 

* 3 Hume, 318, 322, 363, 383. Bacon, 611, Polyd. Virg. 593. 

43 Lingard, 607—609. 3 Hume, 316. 
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tality; in fact, both united in one common object, namely, to 
destroy the influence of the peers. 

The facilities which had been given to the lords to alienate 
their lands, united with the enlargement of commerce and 
navigation, had increased the property of the commons, and, 
consequently, their power in the state; but as the influence 
of the nobility decreased, the tyranny of the king and com- 
mons increased, and to a much more dangerous extent than it 
had ever done under the feudal laws. 

The extensive landed property which accrued to the crown, 
by succession to the inheritance of the Houses of Lancaster 
and York united, and by the confiscations which had followed 
the national commotions, had produced, during a period of 
above fourscore years, from the deposition of Richard II. to 
the accession of Henry VII., a great income; which, with 
the ordinary permanent income of the crown, arising from 
various duties and grants by parliament, and from the profits 
of tenures and other royal rights, had been managed with 
great economy; and Henry VII. was thus rendered, in a great 
degree, independent of that parhament, which had created his 
title to the throne, and particularly of the House of Commons, 
whose influence had been principally derived from the pecu- 
niary necessities of the king. 

In the House of Lords, the influence of the crown was 
always predominant, the number of temporal peers having 
during this reign, averaged about forty, and at the commence- 
ment not so many; the spiritual lords having been therefore 
always the majority of the house. 

Henry VII. proceeded as he had been suffered to set out, 
and established by degrees, and those not slow, a power almost 
absolute. By making an ill use of this power, the king was 
the real author of all fhe disorders in the state, and of all the 
attempts against his government; and yet, the better to pre- 
vent such disorders, and to resist such attempts, further powers 
were entrusted to him. 

Because he had governed ill, 1t was put in his power to 
govern worse; and liberty was undermined for fear it should 
be overthrown. It hath fared sometimes with monarchy as 
with the church of Rome; both have acquired greater wealth 
and power by the abuse of what they had, and mankind have 
been egregiously the bubbles of both’°. 


> Bolingbroke’s Hist. Eng. 93, 94. 
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2. Pecuniary Impositions. 


Although the parliaments of the first two Tudors cordially 
participated with the crown in every oppressive enactment, 
yet they invariably manifested reluctance to grant pecuniary 
assistance. Accordingly Henry VII. adopted the unfair 
system of ‘“ benevolences”’ or “contributions,” which gifts, 
though apparently voluntary, were “ extortions;” and this 
improper conduct indirectly received a parliamentary sanction, 
by a statute enforcing the personal payment of arrears of 
money, which individuals had been induced to promise’. 

Unceasing efforts were made by the king to amass treasure, 
and almost every alteration in the laws, however salutary or 
otherwise in their future consequences, had this, and this 
only, for their great and immediate object’. 

Every scheme was adopted, in prosecutions upon old and 
forgotten penal laws, in order to extort money from the sub- 
ject, and which was preferred to the framing of any new 
beneficial regulations. 

The feudal rights were instrumental to oppression. The 
lands of those who died without heirs reverted to the crown 
by escheat. Officers were appointed in every county to pro- 
secute the king’s rights; his title was to be found by the 


* “A benevolence was -originally a contribution made by the king’s 
immediate vassals ; but, from a relaxation of the ancient feudal principles, 
in the reign of Mdward 1V., had extended over the whole kingdom. It 
was always, except in the singular cases, considered as a free gift, and 
could not be levied, by force, from such as persisted in refusing it. But, 
although the people were not bound, in law, to contribute, they had every 
inducement from expediency; since a refusal was likely to be attended 
with greater inconveniency, than the payment of the money which was 
demanded. From the discretionary power of executing the law, the crown 
had many opportunities of harassing those who showed themselves un- 
willing to relieve its necessities ; and seldom failed to make them heartily 
repent of their obstinacy. The king had the power of quartering troops 
in any part of the kingdom: by which means he was enabled, however 
unjustly, to create expenses and vexation to such of the inhabitants as had 
not complied with his demands. The very solicitation of a benevolence 
upon the part of the crown, was therefore justly regarded in the light of 
hardship ; and to repress which, the Stat. 1 Richard III. c. 2, was enacted ; 
which provides ‘ that the king’s subjects shall from henceforth, in no wise, 
be charged by such charge, exaction, or imposition called a benevolence, nor 
by such like charge; and that such exations called benevolences, before 
this time taken, be taken for no example to make such, or any like 
charge of any of the king’s subjects hereafter, but shall be damned and 
annulled for ever.’ ” 

* Stat. 11 Henry VII. c. 10°; vide etiam 3 Hume, 376. 

° 4 Black. Com. 428. 
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inquest of a jury, summoned at the instance of the escheator, 
and returned into the Exchequer. It then became a matter 
of record, and could not be impeached. Hence the escheators 
taking hasty or false inquests, defeated the right heir of his 
succession. 

Excessive fines were imposed on granting livery to the 
king’s wards on their majority. Informations for intrusions, 
criminal indictments, outlawries, or civil process; in short, 
the whole course of justice furnished pretences for exacting 
money; while a host of dependants on the court, suborned to 
play their part as witnesses, or even as jurors, rendered it 
hardly possible for the most innocent to escape these penalties. 

Even the king’s clemency seems to have sprung from the 
sordid motive of selling pardons:—he made a profit of every 
office mm his court, and eccitcd moncy for conferring bishop- 
ricks*, 

These extortions and corruptions contributed to the unpopu- 
larity of Henry, and answered the end of invigorating his 
power: they were tolerated by the commons, because the fines 
and forfeitures impoverished and intimidated the nobility. 


3. Regulations of Police and Commerce. 


Regulations are found among the statutes of this reien, both 
with regard to the police of the kingdom, and its commerce ; 
but the former are generally contrived with much better 
judgment than the latter; the more simple ideas of order and 
equity are sufficient to guide a legislator in everything, that 
regards the internal adminietration of justice; but the princi- 
ples of commerce are much more complicated, and require long 
experience and deep reflection, to be well understood in any 
state ’. 

Under the family contests of the Plantagenets the lives 
and properties of individuals were held by a precarious tenure, 
which created the necessity of Stat. 11 Henry VIL, c. 1%, 
by which a shield was acquired against the violence and ven- 
geance of factions, and placed the civil duty of allegiance on 
a just foundation, by destroying the distinction between | 
governments “de jure” and “de facto.” 

* 1 Ellis’ Letters illustrative of English Hist. 38. 3 Turn. Hist. of 
England, 628. 1 Hallam’s Const. Hist, 21. Hall’s Chron, of Kngland, 486. 


1 3 Hume, 397. 
? 3 Hume, 366, 367. 1 Wallam’s Const. List. 12. 
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Tt enacts that no person, who in arms or otherwise assists 
the king, for the time being, should afterwards be convicted 
or attainted thereof as of an offence, by course of law, or by 
act of parliament, and all process and acts of parliament to 
the contrary should be void. 

This law, although it is designated by Lord Bacon, as one 
‘“‘ of a strange nature, more just than legal, and more magna- 
nimous than provident,” is remarkable for its reason, justice, 
and humanity,—and authorizes the constitutional maxim, 
that possession of the throne gives a sufficient title to the 
subject’s allegiance, and ee his resistance to those who 

may pretend a better right. 

The Star Chamber exercised, under Henry VII.and Henry 
VIII., an almost boundless criminal jurisdiction, and without 
any appellate tribunal; and upon every subject in which the 
government felt itself interested, the court thereupon adjudi- 
cated. It punished all obnoxious persons, who, though they 
had been guilty of no breach of the law, had, directly or 
indirectly, offended the prince or his ministers. 

The members of this tribunal were the confidential advisers 
of the crown. The penalties inflicted, entailed utter ruin, and 
the very design of its judicature was so repugnant to the 
spirit of freedom, that it was subsequently viewed with abhor- 
rence; and finally abolished in the reign of Charles I*. 

The benefit of clergy*, was remodelled by the legislature. 
This privilege being designed at first only for the actual 
clergy, had, by degrees, extended to all who could read, and so 
were capable of becoming clerks. Though the “Stat. de 
Clero’,” by specifying the orders of clerks that should be 
entitled to this privilege, excluded actual laymen from claim- 
ing clergy; yet the former latitude soon prevailed again, and 
a capacity to read became once more synonymous with clergy : 
it had also been the usage to allow it to all such felons in 
every single offence. 

All lay offenders were now answerable to the demands of 
justice. Laymen being allowed their clergy only once, the 
criminal, on the first offence, being ordered to be burnt in the 
hand with a letter denoting his crime, after which he was 
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$ Stat. 16 Charles I. c. 10; 
4 Reeves, 149. 
4 It is properly the privilege of learning, 
signified sclence. 
5 95 dward III. Stat. 3,c. 4. 4 Reeves, 155—157. 


vide etiam Stat. 21 Henry VIII. c. 20. 
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ae punished capitally for any new offence. About three years 
9+ afterwards, another statute® was passed, which related not to 
Stat.7Menry particular persons, but to particular offenders, it having enacted 
Meee that soldiers departing out of the king’s service without the 
license of their captain, should be deemed felons. And in 
12 Henry VII". it was further ordained that, for the future, 
if any lay person prepensedly murder his lord, master, or so- 
vereign immediate, he should not be admitted to his clergy. 
The Statute of An important act of this reign is the “Statute of Fines,” 
Pines, (Henry 4 Henry VII. c. 24, being a transcript, slightly modified, 
from one passed in the reign of Richard ITI.; its object was 
Stat.1 Richara not to give the tenant in tail a greater power over his estate ; 
rene: but rather, by establishing a short term of prescription, to put 
a check on the suits for recovery of lands, which, after times 
of so much violence and disturbance, were naturally springing 
up in the courts. 

The statute, in order to favour possession, enacts, that a fine 
levied with proclamations in a public court of justice shall, 
after five years, except in particular circumstances, be a bar to 
all claims upon land. This was its main scope; the liberty 
of alienation was neither necessary, nor probably intended to 
be given’. 

It was deemed requisite to remedy an abuse which had 

Beneficial enact- ‘ : “1° : . 

ments respecting been practised by widows, while in possession of their ‘‘ dower,” 

a widow's dower. or what has since been called a “jointure.” They were in 
this manner seised of the freehold, and consequently of all the 
privileges annexed to it; and could therefore exercise a right 
over it, which rendered those next in succession quite at their 
mercy :—it was therefore enacted’, that the widow should be 
incapable of making a property of that which had been allotted 
to her for an honourable provision during life; and the rever- 
sion to the heirs of the husband and his family, was thus 
effectually secured. 

Giese Laws were passed this reign, ordaining the king’s suit for 

tableregulations. murder to be carried on within a year and a day’; suits 
were given to the poor in forma pauperis, that is, without 
paying dues for the writs, or any fees to the ¢ouncil’; penalties 
were provided against those who carried off any woman by - 


6 Stat. 7 Henry VII. c. 1. + Stat. 12 Henry VII. c. 7. 
8 | Hallam Const. Hist. 17. 4 Reeves, 135—139. 
® Stat. 11 Henry VII. c. 20. © Stat. 3 Henry VII. c. 1. 


11 Stat. 11 Henry VII. c. 12. * Stat. 3 Henry VII. c. 2. 
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force; sheriffs were prohibited from fining an accused, unless 
he had been previously summoned before their court’’; at- 
taint of juries was to be granted in cases which exceeded forty 
pounds value’‘; actions popular were not allowed to be 
eluded by fraud or covin’; and the engaging retainers, and 
giving them badges or liveries’® were prohibited. 

Severe enactments were made against taking interest for 
money, which was then denominated usury’; the profits of 
exchange were forbidden, as savouring of usury'®; evasive 
contracts, by which profits could be made from the loan of 
money, were also carefully guarded against'*; actions upon the 
case had increased, and supplied the place of many ancient 
remedies ; but being subjected to the delay, which was incident 
to the old process, it was enacted** by Stat. 19 Henry VIL, 
c. 9, that the like process should be in actions upon the 
case, as in actions of trespass and debt, when sued in the 
King’s Bench or Common Pleas. 

Statutes were made against the exportation of money, plate, 
or bullion’\—and merchants alien, who imported commo- 
dities into the kingdom, were obliged to invest, in English 
commodities, all the money acquired by their sales, in order 
to prevent their conveying it away in a clandestine manner”. 

The exportation of horses was prohibited*’; to promote 
archery, no bows were to be sold at a higher price than 
6s. 4d**. Prices were affixed to woollen cloth?’; to caps and 
hats**; and the wages of labourers were regulated by law*”;— 
but it is evident these matters should have been left free, and 
entrusted to the common course of business and commerce. 

A law had been enacted during the reign of Henry IV**. 
that no man could bind his son or daughter to an apprentice- 
ship, unless he were possessed of 20s. a year in land, and 
Henry VII., because the decay of manufactures was com- 
plained of in Norwich, from the want of hands, exempted that 
city from the penalties of the law**. The county of Norfolk 


13 Stat. 11 Henry VIT. c. 15. 
14 Ibid. c. 24. Stat. 19 Henry VII. c.10. °° Stat. 3 Henry VII. ¢. 12. 
16 Stat. 3 Henry VII. c. l and 12; 19 Henry VII. c. 14. 


17 Stat. 3 Henry VII. c. 6. 18 Thid. c. 5. 

19 Stat. 7 Henry VIl.c. 8. 20 Stat. 19 Henry VII.c. 9. 
21 Stat. 4 Henry VIL. c. 23. * Stat. 3 Henry VII. c. 8. 
28 Stat. 11 Henry Vil. c. 13. “ Stat. 3 Henry VII. c. 13. 

*5 Stat. 4 Henry VII. c. 8. 6 Ibid. c. 9. 

°7 Stat. 11 Henry VII. c. 22. *8 Stat. 7 Henry IV. c. 17. 


© Stat. 11 Henry VIl.c. 11. 
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obtained a like exemption with regard to some branches of 
the woollen manufacture *°. 

These absurd limitations proceeded from a desire of pro- 
moting husbandry, which, however, is never more effectually 
encouraged than by the increase of manufactures. For a hike 
reason, the law*! enacted against enclosures, and for the 
keeping up of farm-houses, scarcely deserves the high praises 
bestowed on it by Lord Bacon. If husbandmen understand 
agriculture, and have a ready vent for their commodities, a 
diminution of the people employed in the country need not be 
dreaded. All methods of supporting populousness, except by 
the interest of the proprietors, are violent and ineffectual *. 

Lord Bacon, in commenting upon the laws of this reign, 
says, ‘‘ Henry VIT. may be considered as the greatest English 
legislator after Edward I., and this because his laws, who so 
marks them well, are deep and not vulgar, not made upon the 
spur of a particular occasion for the present, but out of pro- 
vidence for the future ;” but, like the laws of al] other times, 
his statutes seem to have had no further aim than to remove 
some immediate mischief, or to promote some particular end. 
Tt is needless to observe that, Lord Bacon’s extensive know- 
ledge did not include the Statute Book. 

The only objects of Henry VII. were, per fus aut nefas, to 
maintain possession of the throne, depress the nobility, and 
exalt the prerogative; these he pursued without being blinded 
by passion, relaxed by indolence, or misled by vanity. 


‘Stat. 12 Wenry VII. c. 1. I 4 Menry Vil.c 1 
"3 Lume, 399—403,. 
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Section II. 


HENRY VIII., April 22, a.p. 1509,—January 28, a.b. 1547. 


1. Conciliatory Measures of the 
Crown. 

2. Pecuniary Impositions. 

3. Tyrannical Character 
King. 


4, Servility of Parliament. 
5. Privilege of Parliament. 
6. Administration of Justice. 
q 
8 


of the . The Suppression of Monasteries. 


. The Reformation. 


1. Conciliatory Measures of the Crown. 


On the accession of Henry VITI., he found himself master 
of considerable wealth, in addition to which he received the 
crant of tonnage and poundage’, but, from his extravagance 
and other causes, his necessities for money soon became 
urgent. 

Having been foiled in attempts to levy pecuniary imposi- 
tions on the subject, without the acquiescence of parliament, 
he availed himself of every opportunity to secure the cordial 
support of that assembly: thus, in Colchester, there is still 
extant a letter written by the king to the burgesses, requesting 
them to return a member whom he nominated *. 

The ascendancy which Henry acquired over the parliament, 
united with the dissemination of the art of printing, the spirit 
that had been raised by Wickliffe, the success of Luther, the 
disgust which the nation, from their increased intelligence, 
entertained against the papal authority, which had always 
been grievous in its nature, and scandalous in its exercise, 
their anxiety that the extravagant power and impertinent 
immunities of the clergy should be destroyed, and the cordial 
support that Henry gave in order to carry such feelings imto 
effect, essentially rendered him an absolute sovereign. 

The rapacity of Henry VII. had been such, that it was 
deemed expedient to conciliate the nation; consequently a 
statute was enacted to correct those abuses which had pre- 
vailed, in finding the king’s titles to lands by escheat’. 

That innovating statute‘, was repealed’ which enabled 
justices of assize, and of the peace, to determine all offences, 


1 Stat. 1 Henry VIII. c. 20. App. 
2 M. and §. Hist. of Boroughs, 1093, 


® Stat. 1 Henry VIII. c. 8. ' £71 Henry VII. c. 3 
° Stat. 1 Henry VIII. c. 6; et etiam Stat. 18 Eliz. c. 5. 
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except treason and felony, against any existing statute, without 
a jury, upon an information in the king’s name. 

Enactments were likewise made, by which the forfeiture 
upon the penal statutes was reduced to the term of three 
years; costs and damages were given against informers upon 
acquittal of the accused; more severe punishments were pro- 
vided against perjury; the false inquisitions procured by 
Empson and Dudley were declared null and invalid; traverses 
were allowed, and the time of tendering them enlarged’. 

To gratify the brutal and licentious appetites of an ignorant 
populace, as well as the more refined malignancy of political 
intrigue, Empson and Dudley, who had only enforced a strict 
execution of the laws, and acted in obedience to the commands 
of the king, were accused of crimes almost impossible in their 
nature, amounting to high treason, found guilty, and exe- 
cuted’; so that, in these times, justice was equally violated, 
whether the king sought power and riches, or courted popu- 
larity. 

Admitting Empson and Dudley to be guilty of the crimes 
laid to their charge, yet the manner in which their lives were 
forfeited cannot be justified,—for a spirit of liberty can never 
approve of that process, even against the worst and most 
guilty of men, as may be applied to destroy the best and most 
innocent. 


2. Pecuniary Impositions. 


When the treasures of Henry VII. were dissipated,"the 
royal revenues were unequal even to the ordinary charges of 
government, and which induced every exertion in order to 
supply such deficiency. 

In 1522, the king caused a general survey to be made 
of the kingdom, as to the numbers of men, their ages, pro- 
fession, stock, and revenue’, and then tyrannically issued 
privy seals to the most wealthy, demanding loans of money ; 
and, in 1523, an edict was published, imposing a general tax, 
which was still called a loan, and 5s. was levied in the pound 


* Stat. 1 Henry VIII. cc. 4, 8, 10, 11, 12, et al. 

7 Polydore, 620. Herbert, 5, 6,12, 13. Rolls, 14. Lords’ Journals, i. 
9. Stat. 1 Henry VIII. cc. 12,15. 4 Lingard, 8, 9. 

* Herbert, 121, 122. Stowe, 316. Rymer, 770, et seq. 4 Hume, 46. 
4 Lingard, 68, 69. 
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upon the clergy, and 2s. upon the laity, promising the lenders 
they should be indemnified from the first subsidy®, but which 
was a precedent for the king’s imposing taxes, without the 
consent of the legislature. 

A parliament and a convocation * were summoned shortly 
afterwards, and from the former, a grant of 800,000/. was 
demanded, divided into four yearly payments, to assist in the 
invasion of France, and for the defence of the north of Eng- 
land; although the commons had the courage to refuse grant- 
ing little more than the moiety of the sum demanded‘, yet 
they had not the courage to complain of the infringement of 
their privileges; in fact, they were extremely tenacious of 
their money, and refused a demand of the crown, which was 
far from being unreasonable: but they allowed an encroach- 
ment on national rights, in the case of improper taxation, to 
pass uncensured, though its direct tendency was utterly to 
subvert the liberties of the nation; and this line of conduct 
emboldened the king, under the plea of necessity, partially to 
levy in one year that, which parliament had granted him 
payable in four years, which was a new invasion upon the 
public franchise’, But although Henry frequently crushed 
his opponents in the commons, by reprimanding, to use his 
own language, the “ varlets” in person, or by threatening 
messages, yet in pecuniary affairs the commons displayed a 
most intractable spirit, and, at one period of this reign, were 
not assembled for seven years. 

In 1525, another royal edict was issued, under which 
commissioners had orders to demand the sixth part of every 
man’s substance, payable in money, plate, or jewels, according 
to the valuation in 1522: but this tyranny was justly resisted 
to such an extent, that the edict was revoked, and all the 
sums that had been received under it were remitted °. 

The government then had recourse to ‘“‘ benevolences,” which 
many persons submitted to, in order to escape from the per- 
secuting vengeance of the court and its miserable satellites. 

If any proof was requisite that Henry was a dishonourable 


* Hall, 101, 102, 105. Herbert, 121, 122. Fiddes, Collect. 92. 4 
Hume, 46. 

* 3 Wilk. Con. 698—701. 1 Strype, 49. 

* 4 Hume, 47, 48. 

*4 Hume, 48. Hall, 656,672. 1 Strype’s Eccles. Mem. 49. 1 Ellis’s 
Letters illustrative of English History, 220, 

° Hall, 137—142, 4 Lingard, 87. 
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and a selfish wretch, and that the commons were of a character 
the most servile, it is that statute, wherein “ they do for 
themselves, and all the whole body of the realm which they 
represent, freely, liberally, and absolutely, give and grant unto 
the king’s highness, by authority of this present parliament, 
all and every sum and sums of money which to them and 
every of them, is, ought, or might be due, by reason of any 
money, or any other thing, to his grace at any time heretofore 
advanced or paid by way of trust or loan, either upon any 
letter or letters under the king’s privy seal, general or par- 
ticular, letter missive, promise, bond, or obligation of repay- 
ment, or by any taxation, or other assessing, by virtue of any 
commission or commissions, or by any other mean or means, 
whatever it be, heretofore passed for that purpose 7.” 

The debts thus rcleased had been assigned over by many to 
the crown creditors, and some had been given as family set- 
tlements, it not being contemplated that, a king and his par- 
liament could participate in a transaction of so swindling a 
character ; but it is said by Hall, that most of this House of 
Commons held office under the crown. 

This precedent was likewise adopted in 1544, when the 
king was again released by statute of all moneys borrowed by 
him since 1542, with the additional provision, that if he 
should have already discharged any of such debts, the party or 
his heirs should repay his inajesty °. 

In 1546°, a “benevolence” was the expedient to which the 
government had recourse. The commissioners who were 
appointed for its levy, were directed to incite all men to a 
loving contribution according to the rates of their substance, 
as they were assessed at the last subsidy, calling on no one 
whose lands were of less value than 40s., or whose chattels 
were less than 15/.; but it 1s intimated that the least which 
his majesty can reasonably accept, would be 20d. in the pound 
on the yearly value of land, and half that sum on moveable 
goods. They were to summon but a few to attend at one 
time, and to commune with every one apart, ‘“ lest some one 
unreasonable man, amongst so many, forgetting his duty 
towards God, his sovereign lord, and his country, may go 


7 6 Rot. Parl. 164. Burnet, App. No. 31. Act 26, An. Reg, 21 Henry 
VIEL. 1 llallam, Const. Hist. 31, 32. 

* Stat. 35 Tenry VI, c. 12.° Sanders, 203, Lords’ Journals, 265. 

9 15 Kymer, 84. 
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about by his malicious frowardness to silence all the rest, be 
they never so well disposed.” 

They were to use ‘‘ good words and amiable behaviour ” to 
induce men to contribute, and to dismiss the obedient with 
thanks. But if any person should withstand their gontle 
solicitations, alleging either poverty or some other pretence, 
which the commissioners should deem unfit to be allowed, 
then, after failure of persuasions, and reproaches for ingratitude, 
they were to command his attendance before the privy couneil, 
at such time as they should appoint, to whom they were to 
certify his behaviour, enjoming him im silence in the mean 
time, that his evil cxainple might not corrupt the better dis- 
posed *°. 

A London alderman, inspired with ‘ patriotism,” refused 
to contribute to the benevolence; the result was his being 
compelled to serve in the northern wars as a soldier, under the 
greatest privations, was then made prisoner by the Scots, and 
had to pay a much larger sum for his ransom, than had been 
required from him in the first instance "’. 


3. Tyrannical Character of the King. 


The cruel disposition of Henry, was carly and unfortunately 
too amply illustrated in the cxecutions of the Har] of Suffolk ' 
and the Duke of Buckingham’; but after the disgrace of the 
wronged and ill-abused Wolsey, no persons could reckon them- 
selves secure from his murderous or tyrannical decrees: and 
‘many perished by sentences which we can hardly prevent 
ourselves from considering as illegal, because the statutes to 
which they might be conformable sccm, from their temporary 
duration, their violence, and the passiveness of the parliaments 
that enacted them, rather like arbitrary invasions of tho law 
than alterations of it*.” 

By the statutes of 15384, not only an oath was imposed to 


10 1 Lodge’s Tlust. of British Hist. 711. Strype’s Eecles. Mem. App. 
n. 119. 1 Hallam’s Const. Hist. 33. 

1115 Rymer, 84. Lodge, 80. Vide etiam Sanders, 203, 204. Stowe, 
588. Herbert, 587. 1 Strype, 333. 

1 3 Hume, 433. 1 Hallam’s Const. Hist. 35, 36. 

2 Year Book, 13 Henry VIII. H. T. Stowe, 614. Hall, 85. Ilerbert, 
100. 4 Lingard 62. 4 liume, 27, 28, 

8 1 Hallam’s Const. Hist. 37. 
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maintain the succession in the heirs of the king’s second mar- 
riage, in exclusion of the Princess Mary, but it was made high 
treason to deny that ecclesiastical supremacy of the crown, 
which, till about two years before, no one had ever ventured 
to assert. A number of persons, among whom were Bishop 
Fisher‘ and Sir Thomas More’, ‘‘ whose name can ask no 
epithet,” were executed for not acknowledging such supre- 
macy °, although the latter personage offered to take the oath 
to maintain the succession, which, he properly said, the legis- 
lature were competent to alter. 

Numerous other victims were sacrificed, either to the 
revenge, caprice, rapacity, or lust of this monarch’, the most 
distinguished of whom were the Countess of Salisbury, Earl 
of Essex, who were attainted by the Houses of Lords and 
Commons without being heard in their defence’, Earl of Surrey’, 
and Anne Boleyn’; as to the licentious Catherine Howard”, 
she deserved her fate; and it was she that caused the enact- 
ment of Stat. 33 Henry VIII., c. 21, whereby any woman 
whom the king should marry as a virgin, incurred the penalties 
of treason, if she did not previously reveal any failings that had 
disqualified her for the service of Diana. 

Compliance was always yielded to the king’s caprices, and 
liberty of the subject was despised; for notwithstanding the 
violent prosecution of whatever he was pleased to term heresy, 
the laws of treason were multiplied beyond all former prece- 
dent **. 


“ Stat. 26 Henry VIII. cc. 1, 2, 13. Poli Apol. ad Car. 96. Fuller, b. 5. 
203. 4 Hume, 138. 

5 Ep. Gul. Corvini in App. ad Epis. Erasmi, 1763. Pole, Ixxxix.—xciv. 
Stapleton, Vit. Mor. 335. 1 State Trials, 59. More’s Works, 1429, 1447. 
Herbert, 393. 4 Ilume, 139, 140. 4 Lingard, 211, 212. 

® Chauncey’s Historia aliquot nostri sweculi Martyrum, Moguntie, 1550. 
Pole’s Defensio Eccles. Unit. fol. Ixxxiv.; and his Apology to Ceesar, 98. 
1 Strype, 196. 4 Lingard, 305. 4 Hume, 130—140. 

7 “ For testimonies of this kind, some urge two queens; one cardinal (in 
procinctu at least), or two (for Pole was condemned, though absent) ; dukes, 
marquisses, earls, and earls’ sons, twelve; barons and knights, eighteen ; 
abbots, priors, monks, and priests, seventy-seven; of the more common 
sort, between one religion and another, huge multitudes.”—Lord Herbert's 
Life of Henry VIII. 267. 

* 1 Burnet, 278. 4 Lingard, 284, 285, 297, 299, 300, 303. 4 Hume, 197, 
207, 208. 

® 4 Lingard, 351, 352. 4 Hume, 262. 

’° 1 Burnet, 201—205. 2 Ibid, 119. Hall, 228, Stat. 28 Henry VIII. c. 7. 
4 Hume, 160. 

11 Lords’ Journals, 171, 172, 176. 4 Hume, 218, 219. 

2 4 Hume, 162-168. 
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Nothing renders the crime of high treason more arbitrary, 
than declaring people guilty of it for indiscreet speeches. 
Words do not constitute an overt act; they remain only in 
idea. They generally, when considered by themselves, have 
no determinate signification: for this depends on the tone in 
which they are uttered. It often happens that, in repeating 
the same words, they have not the same meaning; this 
meaning depends on their connexion with other things; and 
sometimes more is expressed by silence, than by any discourse 
whatsoever. As there can be nothing so equivocal and 
ambiguous as all this, how is it possible to convert it into a 
crime of high treason? Wherever this law is established, 
there is an end, not only of liberty, but even of its very 
shadow °°. 

But in this reign, even words to the disparagement of the 
king, queen, or royal issue, were subjected to the penalty of 
high treason; and so lttle care was taken in framing these 
rigorous statutes, that they contain obvious contradictions "*, 
insomuch that, had they been strictly executed, every man, 
without exception, must have fallen under the penalty of 
treason. 

By one statute’, for instance, it was declared treason to 
assert the validity of the king’s marriage, either with Cathe- 
rine of Arragon or Anne Boleyn. By another’’, it was 
treason to say anything to the disparagement or slander of the 
Princesses Mary and Elizabeth, and to call them spurious, 
would have been construed to their slander. 

Nor would even silence, with regard to these points, have 
saved a person from such penalties: for, by the former 
statute, whoever refused to answer upon oath to any point 
contained in that act, became liable to the pains of treason. 

The king needed only propose to any one a question, with 
regard to the legality of either of his first marriages: if the 
person were silent, he was a traitor by law; if he answered 
either in the negative or in the affirmative, he was no less a 
traitor. So monstrous were the inconsistencies which arose 
from the furious passions of the king, and the slavish sub- 
mission of his parliaments, that it is hard to say whether these 


8] Mont. B. XII. c. 12. Modestin. leg. 7, in § ad leg. Jul. maj. 

Stat. 25 Henry VIII. c. 22; 26 Henry VILL. c. 13; 28 Henry VIII. 
c. 18; 32 Henry VILL c. 25; 33 Henry VIII. c. 21. 

‘528 Henry VIll.c.7. 4 Hume, 269. 6 Stat. 35 Henry VIII. c. 1. 
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contradictions were owing to Henry’s precipitancy, or to a 
formed design of tyranny. 

In consequence of the uncertainty in the line of succession, 
the king was empowered by parliament, on failure of issue by 
Jane Seymour, or any other lawful wife, to make over and 
bequeath the kingdom to any person at his pleasure, not 
even reserving a preference to the descendants of former 
sovereigns '7. 

By a subsequent statute, the princesses Mary and Elizabeth 
were nominated in the entail, after the king’s male issue, 
subject, however, to such conditions as he should declare, by 
non-compliance with which, their right was to cease’. 

The king then devised the crown, upon failure of issue from 
his three children, to the heirs of the body of Mary, Duchess 
of Suffolk, the younger of his two sisters, postpoiing, if not 
excluding, the royal family of Scotland, descended from his 
elder sister. Margaret. 

Another measure was adopted, as mischievous in principle, 
as those which regarded the succession to the throne, by which 
any king could repeal, by letters patent, all parliamentary 
enactments made before he was twenty-four years of age’®; 
so that, in a long minority, anarchy had every prospect in 
acquiring the ascendant. 


4. Servility of Parliament. 


The parliament, after passing the “Six Articles',” by which 
they assigned their religious liberties, proceeded in the same 
spirit to surrender their civil, and to cause a total subversion 
of the constitution. They gave to the king’s proclamation the 
same force as to a statute, and framed this law as if it were 
only declaratory, and intendcd to explain the natural extent of 
royal authority. It recites,— 

“ That the king had formerly set forth several proclamations 
which froward persons had wilfully contemned, not considering 
what a king by his royal powcr may do; that this licence 
might encourage offenders, not only to disobey the laws of 
Almighty God, but also to dishonour the king's most royal 
majesty, who may full ill bear it; that sudden emergencies 

17 Stat. 28 Henry VIII. . 7. 


1° Stat. 35 Henry VIII. ¢.1. 1 Hallam, Const. Hist. 46, 47. 
19 Stat. 28 Henry VIII.c. 17. 4 Hume, 164. 


1 Stat. 31 Henry VIII. c. 14. Ierbert in Kennet, 219. 
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often occur, which require speedy remedies, and cannot await 
the slow assembling and deliberations of parliament; and, 
that, though the king was empowered, by his authority, 
derived from God, to consult the public good on these occa- 
sions, yet the opposition of refractory subjects might push him 
to extremity and violence. Jor these reasons, the parliament, 
that thoy might removo all occasion of doubt, ascertained by 
a statute this prerogative of the crown, and enabled his 
majesty, with the advice of his council, to sct forth proclama- 
tions, cnjoining obedience under whatever pains and penalties 
he should think proper. And these proclamations were to 
have the force of perpetual laws’.” 

The parliament facilitated the execution of this law, by 
authorising the appointment of nine privy councillors, with 
powers to punish all transgressors of such proclamations’. 
The total abolition of juries in criminal cases, as well as of all 
parliaments, seemed, if the king had so pleased, the necessary 
consequence of this enormous law. He might issuc a pro- 
clamation, enjoining the execution of any penal statute, and 
afterwards try the criminals, not for breach of the statute, but 
for disobedience to his proclamation‘. 

The mode in which criminal prosecutions was conducted, 
can only be designated as, infamous. The accused, under the 
influence of threats or future favour, was interrogated until he 
had made some unguarded confession. It was then submitted 
to the grand inquest, and if the charge was substantiated to 
their satisfaction, the essential question that was ultimatcly 
subinitted to the petit jury was, which of the two were more 
worthy of credit, the prisoner who maintained his innocence, 
or the grand inquest which had pronounced his guilt. The 
prisoner on his trial could not insist on the production of his 
accusers, In order to cross-examine them; neither could he 
claim the aid of counsel to repel the partial observations of 
the crown lawyers’. | 

Another mode of criminal process was by bill of attainder, 
under which, instead of a public trial, a bill was introduced 
into parliament, accompanied with evidence to support. its 
allegations, which, if satisfactory to the partial judgment of 

* Stat. 31 Henry VIII. c. 8. 

3 Stat. 34 Tlenry VIIT. c. 23. 4 Hume, 196. 

* Lord Mountjoy entered a protest against this law, which, according 


Burnet, is the only protest entered against any public bill during this reign. 
> 2 Reeves, 268—459; 4 Ibid. 494—505, 4 Lingard, 365, 366, 
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the legislature, the prisoner was executed, without having had 
an opportunity to vindicate his innocence. 

The prostitute spirit of the parliament is anew exemplified 
in Stat. 37 Henry VIII., c. 17, in which they recognise the 
king to have always been, by the word of God, supreme head 
of the church of England; and acknowledge that archbishops, 
bishops, and other ecclesiastical persons, have no manner of 
jurisdiction but by the royal mandate. To him alone, say 
they, and such persons as he shall appoint, full power and 
authority is given from above to hear and determine all 
manner of causes ecclesiastical, and to correct all manner of 
heresies, errors, vices, and sins whatsoever. 

No allusion is made of the concurrence of a convocation, nor 
even of a parliament. The royal proclamations are in effect 
acknowledged to have, not only the force of law, but the 
authority of revelation; so that the king could regulate the 
actions of men, control their words, and even direct their 
inward sentiments and opinions’. 

No monarch ever wielded the sceptre with such careless 
indifference to the liberties of his country as did Henry VIII, 
nor would the people have permitted him to commit with 
impunity, the violences of which he was guilty, had not a 
parliament served him as an instrument and a shield. 

With what far-seeing sagacity was Montesquieu endued, 
and how deep was his insight into the spirit of our country 
and its institutions, when he foretold that, England’s destruc- 
tion could only come, when her legislative government was 
more corrupt than her executive! And how wisely have we 
been forewarned by Burke, that a revolution in England could 
only be effected through the House of Commons. 


5. Privilege of Parliament. 


Notwithstanding this aye of obedience, the commons were 
enabled to acquire the right of ‘exemption from arrest on 
civil process during the session ;” for under the Plantagenet 
dynasty, this privilege was claimed by a writ of privilege out 
of chancery, or by a special act of parliament. 

In 1543, a member of the name of Ferrers was arrested on 
his way to the house; the commons sent their sergeant to 
demand his release from the gaolers and sheriffs of London ; 


° 4 Hume, 25), 252. 
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and upon their refusal to release Ferrers, they compelled them, 
and the plaintiff who had issued the writ, to appear at the bar 
of the house, and forthwith committed them to prison; the 
king, in the presence of the judges, unequivocally recognising 
this wnprecedented assertion of privilege, by the commons’, by 
the following declaration. ‘“ And further, we be informed by 
our judges, that we at no time stand so highly in our estate 
royal, as in the time of parliament; wherein we as head, and 
you as members, are conjoined and knit together into one body 
politic ; so as whatsoever offence or injury (during that time) 
is offered to the meanest member of the house, is to be judged 
as done against our person and the whole court of parlia- 
ment; which prerogative of the court is so great, (as our 
learned counsel informeth us,) as all acts and processes coming 
out of any other inferior courts, must, for thfe time, cease and 
give place to the highest*.” 


6. Administration of Justice. 


The Reformation much contributed to the equitable admi- 
nistration of justice, because, previously thereto, although the 
church could not herself inflict civil punishment, yet, the civil 
magistrate was not permitted to try the offences of her mem- 
bers, and lay criminals were protected in the churches and 
sanctuaries. 

These abuses received a corrective, in consequence of the 
privilege of clergy being abolished for the crimes of petty 
treason, murder, and felony, to all under the degree of a sub- 
deacon’. No sanctuaries were recognised in cases of high 
treason, murder, felony, rapes, burglary, and petty treason’. 
These laws were absolutely requisite ; for such was the state of 
lawless society, during this reign, that 72,000 criminals were 
executed for theft and robbery’; notwithstanding, which the 
priesthood publicly branded these statutes, “as contrary to tho 
law of God, and to the liberties of the holy church; and that all 
who had assented had incurred the censures of the church‘.” 


. } Crompton, Jurid. Courts. 8. 3 Hollingshed, 824. 1 Hatsel’s Prece- 
dents, 53. 36 Henry VIII. fol. 61. Dyer, 275. 1 Hallam’s Const. Hist. 366. 

2] "Hatsell, 57. Crompt. Jurid. Courts, fol. 9, 10. 

1 Stat. 4 Henry VIII. c. 2; 23 Henry VIII. c. 1. 

® Stat. 22 Henry VIII. c. 14; 26 Henry VIII. c. 13; 32 Henry VIII. 
c. 12. o 4 Hume, 275. 

4 1 Burnet, Hist. Ref. 21, et seq. ; vide etiam | Strype’s Eccl. Mem. 129. 
Halle, 1880. 
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The Statute of Wills* and the Statute of Uses effected an 
important change; the former, by allowing the devise of real 
estates by will, which before was in general forbidden; the 
latter, by endeavouring to destroy the intricate nicety of uses. 

From the Statute of Uses, and another statute of the same 
antiquity (which protected estates for years from being de- 
stroyed by the reversioner), an alteration took place in the 
mode of conveyancing: the ancient assurance by feoftment 
and livery upon the land being subsequently seldom practised; 
the transferring of property, by secret conveyances to uses, 
and long terms of years, being generally created in mortgages 
and family settlements: and estates tail were reduced to little 
more than the conditional fees at the common law, before the 
passing of the Statute de Donis. | 

Bankrupt laws*wcre introduced for the punishment of the 
fraudulent, as well as for the relief of the unfortunate trader. 
The interest of money was fixed at 10. per cent., being the 
first legal interest known in England; and regulations were 
made for beggars and vagrants’. 

Several impolitic laws were enacted,—such as tho fixing of 
the wages of artificers’,—prohibiting luxury in apparcl*,— 
fixing the prices of provisions’,—and confining particular 
manufactures to particular towns’’. 

But the incorporation of Walcs with Iingland"', and the 
more uniform administration of justice, by destroying some 
counties palatine, and abridging the unreasonable privileges of 


- such as remained, added dignity and strength to the monarchy, 


which, united with the redress of many gricvances and op- 
pressions, will ever make the administration of Henry VIII. a 
very distinguished era in the annals of judicial history ’”. 


7. Suppression of Monasteries. 


Though the “ Statutes of Mortmain” under Edward I. and 
Edward III. had restricted the increasing opulence of the 
clergy, vet, as these were cluded by licenses of alienation, a 


* Stat. 34 and 35 Henry VIII. c. 5, 

6 Stat. 22 Ifenry VIII. c. 12; Stat. 37 Henry VIII. c. 25. 

7 Stat. 6 Henry VIII. c. 3 

® Stat. 1 Henry VITI. c. 14; 6 Henry VIII. c.1; 7 Wenry VIIL o. 6. 
® Stat. 24 Henry VITI. c. 33 33 Henry VIII. c. 11. 

1 Stat. 21 Henry VIII. c. 12; 25 Henry VIII. o. 18. 

1 Stat. 27 Henry VIII. c. 7, 24, 26. 2 4 Black. Com. 43], 
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larger proportion of landed wealth was constantly “ accumu- 
lating in hands, which lost nothing they had grasped.” 

As the monasteries were in general exempted from episcopal 
visitation, and the members entrusted with the care of their 
own discipline, abuses had gradually prevailed and gained 
strength by connivance, which resulted from the indolent lives 
of the clergy, and from their possessing very indistinct views 
of moral obligations, with a great facility of violating them’. 

From the reports of the commissioners in the reign of 
Henry VIII.” men and women were utterly abandoned to 
every disgusting species of lustful and criminal propensity, 
and those who were confined together, were cursed with hearts 
more selfish, and tempers more unrelenting towards each 
other, than fell to the share of any other class in society. 

Papal usurpations, the tyranny of the inquisition, the mul- 
tiplicity of holy days, all these fetters on liberty and industry, 
were ultimately derived from the authority and insinuation 
of monks, whose habitations, being established everywhere, 
proved, in a religious view, so many seminaries of super- 
stitions, illusions, lies, and folly. 

Thus concerning relics®, there were more picces of the true 
cross than would have made a whole one; the teeth of St. 
Apollonia, which were distributed as amulets against the 
tooth-ache, filled a tun; but the best ‘stock in trade ” was a 
phial, which the clergy stated, contained a portion of our 
blessed Saviour’s blood, and which suffered itself to be seen 
by no person in a state of mortal sin, but became visible 
when the penitent, by his offerings, had obtained forgiveness ; 
this was performed by keeping blood, which was renewed 
every week, ina phial, one side of which was thick and opaque, 
the other transparent, and turning it by a secret hand, as the 
case required. 


. The “ market” was likewise bountifully supplied with the 


1 1 Hallam’s Const. Hist. 95. 2 Burnet, 190. 1 Stype, c. 35. 
Letters, 71, 3 Wilkins, 630. Fosbrooke’s British Monachism. 

» « For the lewdness of the confessors of nunneries, and the great cor- 
ruption of that state, whole houses being found almost all with child; for 
the dissoluteness of abbots, and the other monks and friars, not only with” 
impure females, “but married women, and other brutal practices: the 
full report of this visitation is lost, yet I have seen an extract of a part of 
it, concerning one hundred and forty-four houses, that contains abominations 
in it, equal to any that were in Sodom.”—1l Burnet, 347, citing Cot. Lib. 
Cleop. E. 4. “The nuns had also arts to hinder conceptious and make 
abortions.” 1 Burnet, 439. 
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parings of St. Andrew’s toes; coals that roasted St. Law- 
rence; girdles of the Virgin ; heads of St. Ursula; felts of 
St. Thomas of Lancaster; and parts of St. Thomas of Can- 
terbury’s shirt—much reverenced by big-bellied women. 

Shrines and treasures, which otherwise it might have been 
dangerous to have invaded, were now thought rightfully to be 
seized, when they had been procured by such gross and pal- 
pable impositions. The gold from Becket’s shrine alone filled 
two chests, which were a load for eight strong men. Becket 
was unsainted, as well as unshrined, by the king, who taking 
up the cause of Henry IJ., ordered the archbishop’s name to 
be erased from the kalendar, and his bones to be burnt; by 
which another fraud was discovered,—the skull of the “‘ mar- 
tyr” being found with the rest of the skeleton, in his grave, 
though another had been manufactured to perform miracles‘. 
It was by such abominable frauds and juggling tricks, that 
the Roman Catholic priesthood were enabled to acquire an 
undue influence over the uneducated classes of society. 

When the monks found that they were liable to the 
visitation of Henry VIII., and that the austere rules of their 
institute were intended to be enforced,—that the sacredness of 
papal bulls was rejected,—and that the progress of the Refor- 
mation abroad, had been everywhere attended with the aboli- 
tion of the monastic orders, they, to prevent like consequences 
in England, exerted all their influence to inflame the people 
against the civil government; and Henry, finding their safety 
irreconcileable with his own, determined to seize the present 
opportunity, and utterly destroy his declared enemies. 

Accordingly proposals were made to parliament for vesting 
the monastic property in the crown, and the reasons assigned 
were,—that it would be the means of properly supporting the 


state of royalty, and of defending the subject, of aiding confe- 


derates, and of rewarding public servants; and that, if the 
church property was granted to the sovereign, he would never 
have occasion to apply to his subjects for pecuniary aid, but 
would ke enabled to support 40,000 well-trained soldiers for 
the public defence, beyond the then present military establish- 
ment,—and to create temporal peers in the place of abbots and 
priors’. 
* Southey’s Book of the Church, 277, 278. 4 Hume, 179. 


> Howe's Pref. to Stow’s Ann. 1 Strype’s Mem. 345. 4 Inst. 44. 
1 Brodie, 84. 
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The parliament were not deceived by these professions, but 
justly conceiving the religion of the monks was hypocrisy, 
their morality knavery, and that “ monastic,” like all other 
institutions, should be made subservient to the growth of 
feelings, the development of principles, and the changes of 
every kind produced by time, acquiesced’ in the wishes of 
the crown. 

It was deemed expedient to commence with the smaller 
monasteries, and three hundred and seventy-six of these esta- 
blishments, whose respective annual values were less than 
200/., were suppressed by Stat. 27 Henry VIIT. c. 28°, which 
recited,—that when the congregation of monks, canons, or 
nuns, was under the number of twelve persons, carnal and 
abominable living was commonly used, to the waste of the 
property, the slander of religion, and the great infamy of the 
king and of the realm. Their manner of life had, by cursed 
custom, become so inveterate, that no reformation was pos- 
sible, except by utterly suppressing such houses, and distri- 
buting the members among the great monasteries, wherein 
religion was right well observed, but which were destitute 
of such full members as they ought to keep. In order, there- 
fore, that the possessions of such small religious houses, instead 
of being spent, spoiled, and wasted for increase of sin, should 
be converted to better uses, and the unthrifty religious persons, 
so spending the same, be compelled to reform their lives, 
parliament humbly desired the king would take all such 
monasteries to himself and his heirs for ever. 

If the recital to this statute was not accurate, it seems 
extraordinary that the greater abbots, of whom six-and-twenty 
at that time voted in parliament, should have consented to it. 
Even before this act had passed, some of the smaller houses 
were voluntarily surrendered to the king. The motive may 
lave been a consciousness of crimes which stood in need of 
pardon, an expectation of favour, or, what 1s not less probable, 
the prevalence of the reformed opinions among the members ; 
for the convents produced many advocates for the Reformation, 
and some of its martyrs’. 

The crown, by the suppression of these institutions, acquired 
an income amounting to 32,000/. per annum, besides their 
goods, chattels, and plate, computed at 100,000/.°, and a court, 


6 Vide etiam 1 Burnet, 351, et seq. 
7 Southey’s Book of the Church, 269. -  ° Hollingshed, 939. 
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called the “Court of Augmentation of the King’s Revenue,” 
was erected for the management of these funds’. 

In 1540, the larger monasteries, which, in some instances, 
were of a more moral character’ than the lesser monasteries, 
were dissolved. These great foundations were all surrendered ; 
a few excepted, which against every principle of roceived law, 
were held to fall by the attainder of their abbots'’; conse- 
quently parliament had only to confirm the king’s title arising 
out of these surrenders and forfeitures, which they did”, 
cautiously reserving any rights of property, which private 
persons might enjoy over the ostates thus escheated to the 
crown, but vouchsafing not a word towards securing the 
slightest compensation to the dispossessed owners; and no 
protest was made against this injurious law, although the 
mitred abbots still sat in the House of Peers. 

It is stated that, the scheme of engaging the abbots to sur- 
render their monasteries had been conducted, with many 
invidious circumstances:—arts of all kinds had been em- 
ployed; every motive, that could work on the frailty of 
human nature, had been set before them; and it was with 
great difficulty that, these dignified conventuals were brought 
to make a concession, which most of them regarded as 


® Fuller, VI. 348. Stat. 27 Ienry VIII. c. 27. 

10 The confession of the prior and Benedictines of St. Andrew's, in 
Northampton, is to be seen in the record of the Court of Augmentations : 
in which, with the most aggravating expressions that could be devised, they 
acknowledged their past ill life, “for which the pit of hell was ready to 
swallow them up. They confessed that they had neglected the worship of 
God, lived in idleness, gluttony, and sensuality; with many other woeful 
expressions to that purpose.” , 

Other houses, as the monastery of Betlesden, resigned, with this pre- 
amble,—* That they did profoundly consider that the manner and trade of 
living which they, and others of their pretended religion, had for a long 
time followed, consisted in some dumb ceremonies, and other constitutions 
of the Bishop of Rome, and other foreign potentates, as the Abbot of 
Cisteaux: by which they were blindly led, having no true knowledge of 
God's laws; procuring exemptions from their ordinary and diocesan, by 
the power of the Bishop of Rome ; and submitting themselves wholly to a 
foreign power, who never came hither to reform their abuses, which were 
now found among them. But that now, knowing the most perfect way of 
living is sufficiently declared by Christ and his apostles, and that it was 
most fit for them to be governed by the king, who was their supreme head 
on earth; they submitted themselves to his mercy, and surrendered up 
their monastery to him, on the twenty-fifth of September, in the thirteenth 
year of his reign.” This writing was signed by the abbot, the sub-prior, 
and nine monks. There are five other surrenders to the same purpose.— 
1 Burnet, 430, 431. Collect. numb, 3, sect. 4. 

” Stat, 31 Henry VIII. c. 20, % Stat, 31 Wenry VII ¢. 13. 
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destructive of their interests, as well as sacrilegious and 
criminal in itself ’*: and even the statute confirming the sur- 
render of the monasteries, contains, in an abstract sense, much 
falsehood, much tyranny, and, were it not that all private rights 
must submit to public interest, much injustice and iniquity. 

The estates acquired by the crown by the suppression of the 
larger monasteries have been moderately estimated at 131,6077. 
per annun™. 

The moveables of the smaller monasteries have been 
reckoned at 100,000/., and, as the rents of these were less 
than a fourth of the whole, the aggregate value of moveable 
wealth may be calculated in the same proportion. 

_If the king had appropriated these revenues towards public 
exigencies, the crown would, in effect, have been absolute; 
because it would have boen independent of parliamentary aid. 

Henry, however, pursuing the wily advice of Cromwell, to 
secure the Reformation, distributed the abbey lands among 
the nobles and gentry, cither by grant or by sale on easy terms, 
—thus securing the influence of such grantees, by the sure ties 
of private interest, and who henceforth strenuously opposed 
any return towards the dominion of Rome”. 

Had it not been for this policy, it is not improbable that 
the see of Rome might have existed in England, some years 
after the death of Mary: but her parliaments, so obsequious in 
all matters of religion, adhered with a firm grasp to the pos- 
session of church lands; nor could the papal supremacy be re- 
established, until the titles of the lay possessors were sanctioned. 

A part of the zeal of the same class in bringing back and 
preserving the reformed church, under Elizabeth, may be 
ascribed to a similar motive; not that these men were hypo- 
critical pretenders to a belief they did not entertain, but that, 
according to the general laws of human nature, they gave a 
readier reception to truths which mado their estates more 
secure’. 

Another constitutional advantage accrued by this partici- 
pation of ecclesiastical property, that the distribution of so 
large a portion of the kingdom among the nobles and gentry, 


18 2 Collier, 158, et seg. 4 Hume, 199. 

“ Dr. Lingard, on the authority of Nasmith’s edition of Tanner's 
Notitia Monastica, puts the annual value of the monastic houses at 
142,9142.; but Burnet affixes a much greater value. 

‘> 1 Burnet, 223. % 1 Hallam's Const. Hist. 107. 
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the elevation of so many new families, and the increased 
opulence of the more ancient, subsequently served as a coun- 
terpoise and corrective to the arbitrary prerogative of the 
crown. 

But until the titles of the purchasers and grantees were con- 
firmed by time, their influence was thrown into the scale of 
the crown, which greatly increased its authority: because the 
state of parties, was so equally balanced, that the ascendancy 
belonged to the side which the king embraced. The fluc- 
tuating principles of Henry, as well as those to which he 
adhered, were calculated equally to alarm the one faction, and 
encourage the other: for, ‘In the whole progress of the 
changes,” says Burnet, “ his design seems to have been to 
terrify the court of Rome, and cudgel the pope into a com- 
pliance with what he desired ;” and Clarendon justly observed, 
‘““ He was not less a catholic at the hour of his death, than 
when he wrote against Luther’’.” 

It has been gratuitously assumed that the dissolution of the 
monasteries was an act of illegal violence ; but their dissolution 
was, constitutionally speaking, legal, because it was sanctioned 
by parliament, which being the supreme body in the nation, 
have always exercised a right to dispose of the property of its 
members; thus, persons guilty of treason are deprived of their 
property; others, as in rail-roads, are compelled to sell their 
property: the abstract question being one of public policy, and 
in this sense, parliainent claimed the disposal of the revenues 
of the church. 

It is also a principle of law, that if in the exercise of a 
corporate or other public franchise, the power is abused, or 
those who are invested with the power will not use it, the law 
will, by regular process, take it away, in order to place it in 
better hands. The application of this measure of justice to 
the monasteries, was based upon every justifiable ground ; 
those institutions had become abused *, and the governing 


17 Clarend. Hist. Church, 231. 1 Brodie, 90. 

*° “The monks in these houses abounding in wealth, and living at ease 
and in idleness, did so degenerate, that, from the twelfth century downward, 
their reputation abated much; and the privileges of sanctuaries were a 

neral grievance, and oft complained of in parliament: for they received 
all that fled to them, which put a great stop to justice, and did encourage 
the most criminal offenders. They became lewd and dissolute, and so 
impudent in it, that some of their farms were let for bringing in a yearly 
tribute to their lusts; nor did they keep hospitality, and relieve the poor, 
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bodies had, in numerous instances, refused to apply a cor- 
rective to such abuses. 

The concurrent voices of history and experience have proved 
that, what was suited to one condition of society, and to one 
stage of civilization, was, for that very reason unsuited to 
another ;—so with monasteries, at one period of our history 
these institutions were highly beneficial, but as civilization 
Increased, they became, in an inverse ratio, pernicious ; their 
members having, as previously stated, been guilty of every 
diabolical excess, which could outrage heaven or shock huma- 
nity, consequently, upon the abstract grounds of ‘“ public 
policy,” their suppression was justifiable. | 

But the ultimate appropriation of the property belonging to 
the monasteries to lay purposes, was a scandalous robbery, and 
for which the pope had previously afforded a precedent. 

The events of this period have occasioned a very false and 
ignorant, but popular notion, that the property of the ““Roman 
Catholic Church” was transferred, in this reign, to a new 
church, commonly called the ‘ Protestant Church.” 

But neither in this, nor in any of the subsequent reigns, are 
there any records to establish the accuracy of such a position. 
The only descendant, representative, or successor of the ancient 
British church; and the only descendant, representative, or 
successor of the church, which Gregory sent Augustine to 
plant among the Anglo-Saxons, is the present “ Church of 
England,” and to which church, the property of the monasteries 
constitutionally belonged, and the only portion of church pro- 
perty, which the Roman Catholics can constitutionally claim, 
on the plea of identity of religion, is that, if any, which was 
given during the reign of Mary”. 

It has been asserted that from the dissolution of monasteries, 
the system of parochial relief was rendered necessary, but such 
is not the fact. 

There can be no doubt that, many of the impotent poor 
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but rather encouraged vagabonds and beggars, against whom laws were 
made, both in Edward III., King Henry VII., and this king’s reign.” 1 
Burnet, 344. 

19 Mr. Perceval states, “ The Church of England of to-day is identified 
with the Church of England of all preceding ages, by its use of the same 
creeds; while the adherents to the Bishop of Rome in this kingdom are 
wholly distinguished from it, by the adoption of a new creed, which the 
Church of England at no one period of her existence ever recognised.” — 
Letter on the Dissenters’ Petitions, London, 1834. 
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HenayVIll. derived support from their charity; but the blind eleemosy- 
eee nary spirit, inculeated by the Romish church, is notoriously 
the cause, not the cure, of beggary and wretchedness. The 
monastic foundations, scattered in different counties, at irre- 
gular distances, could never have answered the end of local 
and limited succour, meted out in just proportion to the 
During the exist- demands of poverty. Even while the monasteries were yet 
cnzteries, tho Standing, the scheme of a provision for the poor had been 
re ra adopted by the legislature*’, by means of regular collections, 
poor, had teen Which, in the course of a long series of statutes, were almost 


insensibly converted into compulsory assessments”’. 


8. The Reformation. 


Popular move. Popular movements have commonly been ascribed to the 
ments errone- 


pads ce tae principal actors in them, as to their authors; but the utmost 
the principal = that. can be accomplished by individuals, in such cases, 18 
actors, as to their : ; oo . 
authors. merely to avail themselves of the happy predisposition in the 
public mind, to give form and consistency to loose opinions, 
and to bring to tho aid of an infant scct or party, the weight 
of talent, learning, character, and station. They may thus, as 
Henry VIIT. did in the Reformation of the Anglican Church, 
strengthen and direct the current; but, if they be wise beyond 
their age, they must expect the just appreciation of their 
views from an enlightened posterity. Thus it happened with 
Principles of Wickliffe, to whom the first grand attempt at Reformation 
bal Sorrel has been attributed ; previous attempts had proved abortive ; 
writers. —hbecause the times were not ripe for a change; but the 
merit of Wickliffe lay in seizing the favourable moment for 
disseminating his doctrine, as most of his principles had been 
anticipated by previous writers’. 


Enactments After the disgrace of Cardinal Wolsey, and while the cause 
ees ae oil of the king’s marriage with Queen Katherine was depending, 


regulating of = parliament was summoned, and three bills were passed, re- 
mortuaries, plu- 


rality of bene- Stricting the exorbitant abuses of the clergy; one was against 
~~" the exactions for the probates of wills?; another was for the 


Ree ia 27 Henry VIII. c. 25. 31 Henry VIII. c. 7, and Stat. therein 
cited. 


*! Stat. 1 Edward VI.c. 3. Stat. 14 Elizabeth, c. 5. 

* 1 Fox’s Martyrs, 521, et seq. 1 Brodie, 48. 

* Const. Ottobon. tit. 14. Lynd. 166—179. Const. Archb. Boniface, 
temp. Henry III. Const. Archb. Mepham, temp. Henry III. 1 Strype, 73. 


Stat. 31 Edward III. Stat. 1.c.4; Stat. 3 Henry V.c. 8; Stat. 21 Henry 
VII.c. 5. 


VI] THE HOUSE OF TUDOR. 179 


regulating of mortuaries*; a third was to restrain the plurality 
of benefices, non-residence, and churchmen being farmers of 
lands‘. 

Though the latter statute affected the pope’s authority in 
matters of pluralities, non-residence, and dispensations; yet 
this, and the whole of these three measures, were rather 
regulations of a domestic nature, than attacks on the papal 
jurisdiction. 

By this policy, the king displayed to the pope his power 
over the parliament, and how willingly that assembly would 
concur with him in hostile aggressions against the clergy. He 
also acquired popularity with the people, by relieving them 
from the oppressions of the church. 

The clergy not only felt an immediate restraint and loss of 
present profit, but a precedent was thus obtained for future 
attacks, and their opposition to all reformation, increased the 
prejudices that were conceived against them. Jf moderate 
measures of reform had emanated from themselves, or if they 
had partially supported the measures of their adversaries, they 
would have acquired powerful partisans; but they fatally 
mistook their true interest, when they thought they were 
concerned to link with it, all abuses and corruptions. 

The kings of England always claimed a power in eccle- 
siastical matters, equal to that, which the Roman emperors had 
in their empire,—they exercised this authority both over the 
clergy and laity; by erecting bishoprics, granting investitures 
in them, calling synods, and making laws about sacred as well 
as civil concerns. 

The bishops of Rome were enabled to extend their power, 
beyond either the limits of it in the primitive church, or what 
was afterwards granted them by the Roman emperors, and 
usurped an unscriptural and illegal authority over all the 
churches of Europe, by advancing her claims and establishing 
them, whenever her interests could be mixed up with the 
correction of the real or fancied grievances existing in church 
or state. 

In England, the Roman See experienced considerable oppo- 
sition ; in gaining their improper powers of giving investitures, 
receiving appeals to Rome, and of sending legates to England, 

8 Stat. 21 Henry VIII. ¢. 6. 


* Lynd. lib. 3, tit. 5,¢. 2. Ayl. Parerg. Jur, Can. 414. Stat, 21 Henry 
VIL c. 13. 
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and their ultimate possession of such authority, arose from 
every infamous advantage being taken, which the weakness or 
vices of our sovereigns permitted. 

In the first contests between the kings and the popes, which 
were chiefly confined to questions respecting the temporal 
possessions of the church, the clergy, for increased immunity 
and protection, were generally on the pope's side. 

When the popes became ambitious and warlike princes, 
they were obliged to adopt every expedient to acquire pecu- 
niary resources. The pall, with many bulls and high compo- 
sitions for them, annates or first-fruits, and tenths, were the 
standing taxes of the clergy, besides numerous others, in cases 
of emergency: so that the clergy, finding themselves thus 
tyrannically oppressed by the popes, ultimately had recourse 
to the crown for that constitutional protection, which their 
predecessors had selfishly and treasonably abandoned*:—in 
fact, it was to the spiritual pride,—political policy,—lust of 
power,—and the unchristian, persecuting bigotry of the See of 
Rome, that the annihilation of its authority, in the reign of 
Henry VIII., may be ascribed. 

In the reign of Edward I1., parliament found it requisite 
to make enactments restrictive of papal exactions’. 

The popes claimed and exercised a right to dispose of 
bishoprics, abbeys, and lesser benefices to foreigners, who did 
not reside in England; upon which the commonalty of the 
realm represented to the king in parliament, that the bi- 
shoprics, abbeys, and other benefices were founded by the 
kings and people of England, to inform the people of the law 
of God, and to make hospitality, alms, and other works of 
charity, for which end they were endowed by the king and 
people of England, and that the king and his other subjects 
who endowed them, were exclusively entitled upon voidances, 
to the presentment and collations of them, which now the 
pope had usurped and given to aliens, by which the crown 
would be disinherited, and the ends of their endowment 
destroyed, with other great inconveniences. Therefore it was 
ordained, that these oppressions should not be suffered in any 
manner. 

No effectual process having been provided against those 
who violated this ordinance, these abuses still prevailed, and 


> 1 Burnet, 195. * Vide 1 Dig. Peer. 251, et seq. 
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which ‘were productive of the “ Statute of Provisors:” in 
which it was stated that, the Bishop of Rome did daily 
reserve to his collation, church preferments in England, and 
raised the first fruits, with other great profits, by which the 
treasure of the realm was carried out of it, and many clerks 
legally advanced in the realm by their true patrons, were 
excluded from their benefices by such provisors ; therefore, 
the king being bound by oath to see the laws kept, did, with 
the assent of all the great men and the commonalty of the 
realm, ordain ;—that the free elections, presentments, and 
collations of benefices should be vested in the crown and its 
subjects, in the same manner as they had formerly enjoyed 
them, notwithstanding any provisions from Rome. And if 
the incumbents, by virtue of such provisions, were disturbed, 
those provisors, or others employed by them, should be im- 
prisoned till they made fine and ransom to the king at his 
will; or if they could not be apprehended, writs were to be 
issued to seize them, and all benefices possessed by them were 
to fall into the king’s hands, except they were abbeys or 
priories, that fell to the convents or colleges. 

By another statute the provisors were put out of the king’s 
protection ; and if any man offended against them in person or 
goods, he was to be excused, and unimpeachable. 

In the reign of Edward III., complaint having been made 
of ‘‘ the subject,” being sued in others than the king’s courts, 
and in parts beyond the seas, it was ordained ;—that any one 
who sued, either beyond sea, or in any court, for things that 
had been sued, and about which judgment had been given in 
former times in the king’s courts, were to be cited to answer 
for it in the king’s courts, within two months; and if they 
came not, they were to be put out of the king’s protection, and 
to forfeit their lands, goods, and chattels to the king, and to 
be imprisoned and ransomed at the king’s will. 

These laws having proved ineffectual, another statute was 
passed, by which, not only the provisors themselves, but all 
such as took procuratories, letters of attorney, or farms from 
them, were involved in the same guilt. 

Another artifice of the Roman court was, improperly influ- 
encing the king, and then procuring the royal license for aliens 
to hold benefices; but, in 7 Richard II., provisions were 
again made against aliens having benefices without the king’s 
license ;—-and the king promised, that thenceforth he would 
refrain from granting such licenses. 
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The next “ clerical” expedient was to prevail with the 
incumbents who had been presented in England according to 
law, to take provisions for their benefices from Rome, to 
confirm their titles. This was also forbidden under the former 
pains, and the benefice was to be considered as void. 

It was only in the king’s courts, that the rights of presen- 
tations could be tried and judged, and the bishops could only 
give institution according to the title declared in these 
judgments; but the popes being desirous to possess such 
jurisdiction, and to have all titles to advowsons tried in their 
courts, excommunicated those bishops, who proceeded in this 
matter according to the laws of England. 

These practices were complained of by the commons in 16 
Richard I1., and also that the pope intended to make many 
translations of bishops, some to be within, and some out of 
the realm, which, among other inconveniences, would produce 
this effect :—That the crown of England, which had always 
been so free, that it hath been in no earthly subjection, but 
immediately subject to God in all things touching the crown, 
and to none other, would be subjected to the Bishop of Rome, 
and that the laws and statutes of the realm would be by him 
defeated and destroyed, which would be against the king’s 
crown and regality; thereforo all the commons resolved to 
live and die with him and his crown: and they required him, 
by way of justice, to examine all the lords, spiritual and 
temporal, what they thought of those things, and whether 
they would be with the crown to uphold the regality of it. 

To which all the temporal lords answered, they would be 
with the crown in these cases especially ; but the spiritual 
lords, being asked, said, they would neither deny nor affirm 
that the Bishop of Rome might, or might not, excommunicate 
bishops, or make translations of prelates: but, upon that. pro- 
testation, they said that, 1f such things were done, they thought 
it was against the crown, and said they would be with the 
king, as they were bound by their legeance. 

Whereupon it was ordained that, if any did purchase trans- 
lations, sentences of excommunication, bulls, or other instru- 
ments from the court of Rome, against the king or his crown, 
or whosoever breught thom to England, or did receive or 
execute them, should be out of the king’s protection, forfeit 
their goods and chattels to the king, and their persons im- 
prisoned. 


VL] 
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In 2 Henry IV., parliament complained that the Cistercian 
order had procured bulls to discharge them from paying tithes, 
and also forbidding them to let their farms to any, but to 
possess them themselves; to rectify which, it was declared 
that those bulls should be of no force, and if any did put them 
In execution, or procured other such bulls, they were to be 
proceeded against, under the statutes against ‘“ provisors.” 

In 6 Henry IV., complaints being made of the excessive 
rates of composition for archbishoprics and bishoprics in the 
pope’s chamber, which were raised to the treble of what had 
been formerly paid, it was enacted that, they should pay no 
more than had been formerly wont to be paid. 

In 7 Henry IV., the statute of the sccond year was con- 
firmed; and by another act, the licenses which the king had 
granted for exccuting the pope’s bulls, and any that he might 
grant in future, were declared to be of no force to prejudice 
any incumbent in his right. 

The abuses and encroachments of the Roman See still 
increasing, all previous statutes against ‘‘ provisors” were con- 
firmed, and all elections declared free, and not to be inter- 
rupted cither by the pope or the king: but, at the same time, 
the king pardoned those who had transgressed against these 
statutes. 

This mistaken policy of pardoning offenders for the wilful 
violation of positive laws, created the necessity of another 
statute ayainst “ provisors” in the reign of Henry V., by 
which incumbents, lawfully invested in their livings, were not 
to be molested by provisors, though they had the king’s 
pardon; and such bulls and licenses were declared void and of 
no value, and those who, upon such crounds, did molest the 
incumbents, were to incur the pains of the statutes against 
‘* nrovisors.” 

From the commencement of the reign of Richard IT. till 
4 Henry V., the popedom was weakened and distracted by 
schisms, and the kingdoms of Europe wére divided in their 
obedience, some holding for those that sate at Rome, and others 
for the popes of Avignon: England, in opposition to France, 
that chiefly supported the Avignon popes, adhered to the 
Roman popes, and had it not been for such schisms, England 
would have been placed under excommunications and inter- 
dicts for these statutes’. 


7 1 Burnet, 199, 200. 
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When the schisms were terminated, Martin V. reassumed 
that spirit of treasonable impudence and arrogance, for which 
some of his predecessors had been so eminent, and sent over 
threatening messages to England in order to acquire supreme 
authority; and thus, according to the injudicious admission 
of the Archbishop of Canterbury, that ‘ he might raise much 
money out of England*.” 

In 6 Henry V1, the archbishops and bishops addressed the 
parliament, alleging many things to prove the pope’s power 
in granting provisions, and that it was of divine right, admo- 
nishing and requiring them to give the pope satisfaction in it, 
to prevent the misfortunes incident to ecclesiastical censures. 
But no act rescinding the ‘“‘ Statutes of. Provisors,” nor any 
explanation of their principles was passed, or rendered. 

Thus stood the law of England, which was neither repealed 
nor well executed ;—when, in 1531, it was urged that the 
whole church, having submitted to the legantine commission 
of Wolsey, had violated the “‘ Statutes of Provisors°,” and to 
the equitable excuses of the convocation for having obeyed 
such commission, that it was procured by Henry’s consent, 
and supported by his authority, it was answered,—the statutes 
were still in force, and that their ignorance of them was no 
excuse, because all persons were bound to know the laws; 
yet, although their guilt was so public, though the court had 
proceeded to a sentence, that they were out of the king’s 
protection, and were liable to the penalties against provisors, 
the king was willing, upon a reasonable composition and a full 
submission, to pardon them "°. 

The convocations having perceived the hopelessness of their 
cause, threw themselves upon the mercy of the king, and 
agreed to pay 118,840/. for a pardon’’; they likewise acknow- 
ledged that the “‘ king was the protector and supreme head of 
the church and clergy of England,—in so far as is permitted 
by the law of Christ;” and promised that in future they would 
neither make nor execute any constitution without the king’s 
license ™*. 


The Stat. 23 Henry VIII., c. 33, laid the foundation of the 


® Ex MSS. D. Petyt. Reg. Cichel. fol. 30. Collect. Numb. 37—40, cited 
in 1 Burnet, 200—204. 

® Antiq. Brit. Eccles. 325. 1 Butler, Hist. Rom. Cath. 157. 

10 13 Rymer, 734. 14 Ibid. 18. 1 Burnet, 204, 205. 

11 Holingshed, 293. 

#2 Antiquit. Britannie in vita Warham. 4 Lingard, 180. 
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breach which afterwards followed with Rome, which pro- 
hibited * the payment of annates, or first fruits, beg a year’s 
rent of all the English bishoprics that fell vacant, to the 
papal see. 

This statute recited, that great sums of money had been 
conveyed out of the kingdom, under the title of annates or 
first fruits, to the court of Rome, which were extorted by 
restraint of bulls and other writs; that persons who had 
advanced such sums were frequently ruined by the premature 
deaths of archbishops and bishops, because annates being 
founded on no law, there was no way of obliging the incum- 
bents of sees to pay them, but by restraining their bulls; that 
annates were first paid to defend Christendom against infidels, 
but were now turned to a duty, claimed by the court of Rome 
against all right and conscience, and vast sums were carried 
away upon that account, which, from the second year of 
Henry VII. to the then present time, amounted to 800,000 
ducats, besides many other heavy exactions of that court; and 
that the king was bound by his duty to Almighty God, as a 
good Christian prince, to hinder these oppressions. And, also, 
because many of the prelates were then very aged, and very 
likely to die in a short time, whereby vast sums of money 


would be carried out of England to the impoverishment of 


the kingdom. 

It was therefore enacted that, all payments of first fruits to 
the court of Rome should be put down, and for ever restrained, 
under the pains of the forfeiture of the lands, goods, and 
chattels of him that should pay them any more, together with 
the profits of his see during the time that he was vested with 
it. That in case bulls were restrained in the court of Rome, 
any person presented to a bishopric was to be notwithstanding 
consecrated, by the archbishop of the province, or if he were 
presented to an archbishopric, by any two bishops in the king- 
dom, whom the king should appoint for that end; and that, 
being so consecrated, they should be invested and enjoy all the 
rights of their sees: yet, that the pope and court of Rome 
might have no just cause of complaint, the persons presented 
to bishoprics, should be allowed to pay them five per cent. of 
the clear profits and revenues of their several sees. 

The parliament, unwilling to go to extremities, remitted 
the final ordering of this statute to the king, so that if the 


8 1] Burnet, 214; et Collect. Numb. 4]. 1 Strype, 144. 
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pope should either charitably and reasonably put down the 
payment of annates, or so moderate them that they might 
be a tolerable burden, the king might at any time beforo 
Easter, 1533, or before the then next session of parliament, 
declare by his letters patent, whether this proposed statute, or 
any part cf it, should be observed or not, which determination 
might possess the force and authority of a law. And that if, 
upon this statute, the pope should vex the king, or any of his 
subjects, by excommunication or other censures, the king 
might then cause the sacraments and other rites of the church 
to be administered, and that none of the papal censures need 
be published or executed. Accordingly the king, in a few 
months after the passing of these ordinances, ratified them by 
letters patent, by which they became the law of the land. 

The breach with the See of Rome was expedited by Stat. 
24 Henry VITI., ¢. 12, which deprived that court of its appel- 
late jurisdiction: the preamble stating, that the crown of 
England was imperial, and the nation a complete body within 
itself, with a plenary and pre-eminent power to give justice mn 
all cases, spiritual as well as temporal; and that in the spiri- 
tuality, usually called the Hnglish church, as there had been 
at all times, so there were then, men of that sufficiency and 
integrity, that they might declare and determine all doubts 
within the kingdom ecclesiastical ; and that several kings, as 
Edward I., Edward T1]., Richard If., and Henry [V., had, 
by several laws, preserved the liberties of the realm, both 
spiritual and tenfporal, from the annoyance of the See of Rome, 
and other forcign potentates; yet many inconveniences had 
arisen by appeals to the Sce of Rome in causes testamentary, 
matrimony, divorces, right of tithes, and other cases, which 
were not sufficiently provided against, by such laws; by which, 
not only the king and his subjects were put to great charges, 
but justice was much delayed, Rome being at such a distance, 
that evidences could not be brought thither, ner witnesses, so 
easily as within the kingdom. 

Therefore it was enacted, that all such causes, whether 
relating to the king or any of his subjects, were to be deter- 
mined within the kingdom, in the several courts to which 
they belonged, notwithstanding any appeals to Rome, or 
inhibitions and bulls from Rome; and that their sentences 
should take effect, and be fully executed by all inferior minis- 
ters: that if any spiritual persons refused to execute such 
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sentences because of censures from Rome, they were to suffer 
a year’s imprisonment, and fine and ransom at the king’s 
will; and if any persons in the king’s dominions procured 
or executed any process or censures from Rome, they were 
declared liable to the pains in the Statute of Provisors, in 
16 Richard Il. c. 5. That appeals should only be from the 
archdeacon or his official to the bishop of the diocese or his 
commissary, and from him to the archbishop of the province, 
or the dean of the Arches, where the final determination was 
to be made without any further process; and in every process 
concerning the king, or his heirs and successors, an appeal 
should lie to the upper house of convocation, where it should 
be finally determined, never to be again called in question. 

This statute acquired great popularity, as appcals were 
esteemed dishonourable to the kingdom, by subjecting it to a 
foreign and tyrannical nan caons and found to be very 
vexatious from their expense, injustice, and delay. 

The foregoing enactments having prepared the nation for 
increased innovations, and having essentially restricted the 
power and profits of Rome, the foundations of the papal 
authority were next examined. 

By the creed of Pius 1V., all communicants in the church 
of Rome are required to acknowledge, as part of that ‘“ faith 
without which no one can be saved,” “the holy Catholic 
apostolic Loman church, for the mother and mistress of all 
churches.” 

But the fathers that were assembled in the second general 
council '*, Constantinople, a.n. 381, gave the title which is thus 
claimed for Rome, to the church of Jerusalem, as appears from 
their synodical epistle,—‘‘ We acknowledge the most vene- 


* There are twenty councils which the Roman writers consider “gene- 
ral;” but of these only six are so acknowledged by the Church of England. 
These are: 1. Nice, a.p. 325; 2. Constantinople, a.p. 381; 3. Ephesus, a.p. 
431; 4. Chalcedon, a.p. 451; 5. Constantinople, a.p. 553; 6. Constanti- 
nople, A.D. 680. This last is "remarkable as being that which condemned 
Honorius, the Roman pontiff, of heresy, and ordered his books to be 
burned. 

The others which are received by Rome, and, with the exception of 
the seventh, by Rome only, as general, are: 7. Second Nicene, a.p. 787 
(the decrees concerning image worship.were made at this council) ;— 
8. Constantinople, a.p. 869; 9. Lateran, a.p. 1123; 10. Lateran, a.p. 1139; 
11. Lateran, a.p. 1179; 12. Lateran, a.p. 1215; 13. Lyons, a.p. 1274; 14. 
Lyons, a.p. 1274; 15. Vienne, a.p. 1311; 16. Constance, a.p. 1414; 17. 
Basle, ap. 1431; 18. Florence, a.p. 1438 ; 19. Lateran, a.p. 1612; 20. 
Trent, aD. 1545. 
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_ of Jerusalem, which is the mother of all churches.” 


The patriarch of Antioch having usurped an authority over 
the churches of the island of Cyprus, which had never been 
under his jurisdiction, occasioned the following decree’’ by 
the third general council, which was assembled at Ephesus, 
a.pD. 431,—‘* That none of the bishops, beloved of God, take 
another province which has not been formerly, and from the 
beginning, subject to him. But, if any one has taken another, 
and by force has placed it under his control, he shall restore 
it; that the canons of the fathers be not transgressed, nor the 
pride of worldly power be introduced under the cloak of the 
priesthood, nor we by degrees come to lose that liberty, where- 
with our Lord Jesus Christ, the deliverer of all men, has 
endowed us by his own blood. It seemed good, therefore, to 
the holy and general synod, that the proper rights of each 
province, which have before time from the beginning, by 
ancient custom, belonged to it, be preserved to it pure and 
inviolate.” 

These facts are indisputable; that, in 431, the Anglican 
church had never acknowledged any subjection to the See of 
Rome, and that it had never been claimed by the latter 
power :—consequently, all the authority which Rome subse- 
quently acquired in England, was in direct violation of this 
unrepealed decree. 

The fourth Lateran is the first of those called general 
councils, which. recognised Roman supremacy. In the fifth 
canon the Roman church is said to have “ the principality of 
power over all others, as being the mother and mistress of all 
Christ’s faithful people ;” and all other patriarchs are required 
to receive their palls from the Roman pontiff. The titles of 
Universal Pope, and Universal Patriarch, first used by the 
bishops of Constantinople, and afterwards applied indifferently 
to the bishops of Rome and Constantinople, as appears by the 
Letters of the Emperor Constantine Pogonatus’’, were titles 
of honour, and did not imply universal authority, power, and 
jurisdiction ; in fact, there was no allusion to this supremacy 
in any general council, previous to a.p. 1215". 

1® Concil ii. 966. * Act 7, Concil iii. 802. 

‘7 Labbe and Cossart, tom, vi. 593, 599. 


1° Perceval’s Hist. Not. 16,17; vide etiam I. Nice, Canon IV., VI. 
IV. Chalcedon, Canon IX., XXJI,, XXVIII. IV. Lateran, Canon IV. 
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It was declared in parliament and convocation”, that there 
was no ground for the pope's power in Scripture, all the 
apostles being made equal by Christ®*, when he committed the 
church to their care in common, and who often declared there 
was no superiority of one above another. St. Jerome, who 
only equalled the bishops of Rome to those of Eugubium and 
Constantinople, and many other authorities, were cited from 
the fathers to show that, they did not look on the bishops of 
Rome, as superior to other bishops, and that those passages of 
Scripture were not interpreted by them in the sense, which 
was subsequently contended for, in order to support the supre- 
macy of Rome. 

For the places brought from Scripture in favour of the 
papacy, they judged that they did not provide anything for it. 
That Thou art Peter, and upon this rock will I build my 
church, if it prove anything in this matter, would prove too 
much; even that the church was founded on St. Peter, as he 
was a private person, and so on the popes in their personal 
capacity. But both St. Ambrose, St. Jerome, and St. Austin 
think, that by the rock, the confession he had made was only 
to be meant. Others of the fathers thought, by the rock, 
Christ himself was meant, who is the only true foundation of 
the church; though, in another sense, all the apostles are 
also called foundations by St. Paul. That Tell the church is 
thought by Gerson and .Mneas Silvius (afterwards Pius IT.), 
rather to make against the pope, and for a general council. 
And the fathers have generally followed St.Chrysostom and St. 
Austin, who thought, that the giving of the keys of the kingdom 
of Heaven, and the charge, Feed my sheep, were addressed to 
St. Peter, on behalf of all the rest of the apostles. And that, 
I have prayed for thee, that thy faith fail not, was only personal, 
and related to his fall, which was then imminent. It is also 
clear, by St. Paul, that every apostle had his peculiar province, 
beyond which he was not to stretch himself; and St. Peter’s 
province was the circumcision, and his the uncircumcision ; in 
which he plainly declares his equality with him. 

The contests of Rome with other sees, were cited to prove, 
that ecclesiastical privileges were only founded on the practice 
and canons of the church, and not upon any divine warrant :— 
thus Constantinople pretended to equal privileges with Rome, 


19 | Burnet, 251, et seq. passim. 20 Mark xvi. 15. 
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but Ravenna, Milan, and Aquileia pretended to patriarchal 
dignities and exemptions. 

Some Archbishops of Canterbury, Laurence, Dunstan, and 
Robert Grostest, Bishop of Lincoln, had frequently asserted, 
that the popes could do nothing against the laws of the 
church, and which doctrine had been recognised by popes of 
Rome. 

Even to this day no constitution of the popes is binding in 
any church, except it be received by it; and in the daily 
practice of the canon law, the customs of churches are pleaded 
against papal constitutions; which establish their authority 
cannot be from God, otherwise all must submit to their laws. 
And from the contests respecting investitures, recelving ap- 
peals, admitting of legates, and papal constitutions, it 18 
apparent that, the papal authority was a tyranny, which had 
been managed by crucl and fraudulent arts, and had never 
been received in the church, than as a conquest, to which 
they were constrained to yield. 

As for the king’s power over spiritual persons, and in spiri- 
tual causes, Scripture is replete with authorities. In the Old 
Testament the kings of Israel intermeddled in all matters 
ecclesiastical, Samuel, though he had been a judge, yet 
acknowledged Saul’s authority: so also did Ahimelech, the 
high-priest, and appeared before him when cited to answer 
upon an accusation. And Samuel*! says, he was made the 
head of all the tribes. Aaron, in that, was an example to all 
the following high-priests, who submitted to Moses. David 
made many laws about sacred things, such as, the order of the 
courses of the priests, and their worship: and when he was 
dying, he declared to Solomon how far his authority extended. 
He told him*, that the courses of the priests, and all the 
people, were to be wholly at his commandment: pursuant to 
which, Solomon” did appoint them their charges in the ser- 
vice of God, and both the priests and Levites departed not 
from his commandment in any matter: and though he had 
turned out Abiathar from the high-priesthood, yet they made 
no opposition. Jehoshaphat, Hezekiah, and Josias made like- 
wise laws about ecclesiastical matters. 

In the New Testament, Christ himself was obedient; he 
paid taxes, he declared that he pretended to no earthly king- 


21 ] Sam. xy. 18. 2] Chron, xxvii. 21. 
*3 2 Chron. viii. 14, 15. 
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dom, he charged the people to render to Cesar the things that 
were Ceesar’s, and his disciples not to affect temporal dominion, 
as the lords of the nations did. And though the magistrates 
were then heathens, yet the apostles wrote to the churches to 
obey magistrates, to submit to them, to pay taxes; they call 
the king supreme, and say he is God’s minister to encourage 
them that do well, and to punish the evil doers, which is said 
of all persons without exception, and every soul is charged to 
be subject to the higher power. 

In the primitive church, the bishops in their councils, made 
rules for ordering their dioceses, which they only called canons 
or rules; nor had they any compulsive authority, but what 
was derived from the civil sanctions. 

After the emperors were Christians, they made many laws 
about sacred things, as may be seen in the codes; and when 
Justinian digested the Roman law, he added many novel 
constitutions about ecclesiastical persons and causes. The 
emperors called general councils, presided in them, and con- 
firmed them. 

Many letters have been written by popes to emperors, to 
eall councils, and of the councils to them to confirm their 
decrees. The election of the popes themselves was sometimes 
made by the emperors, and sometimes confirmed by them. 
Pope Hadrian, in a synod, decreed, that the emperor should 
choose the pope; and it was an unheard-of thing, before the 
days of Gregory VIJ., for popes to depose princes, and give 
away their dominions: and which can only be compared to 
the pride of Antichrist and Lucifer. 

It is also clear, that under a monarchy, there can be but 
one supreme; and that the king being supreme over all his 
subjects, clergymen must be included; for they are still 
“subjects.” Nor can their being in orders change that former 
relation, founded upon natural and national law, no more 
than wives or servants, who, by becoming Christians, were 
not, according to the doctrine of the apostles, discharged from 
the duties of their former relations. 

In England, the kings always assumed a supremacy in 
ecclesiastical matters. In Pope Eleutherius’ letter to King 
Lucius, he is twice called by him God's vicar in his king- 
dom; and that it belonged to his office to bring his sub- 
jects to the holy church, and to maintain, protect, and govern 
them in it. 
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The laws of Canute, Ethelred, Edmund, Edgar, Athelstan, 
and Ina also prove the supremacy of the Witena-Gemot; the 
rejection of papal supremacy* by William I., the statutes 
against appeals to Rome, and bishops going out of the king- 
dom without the king’s consent; the Articles of Clarendon, 
and the contests that followed between Henry II. and Becket, 
also prove the independence of the Church of England. 

Although a bishop’s pastoral care be of divine institution, 
yet the kings of England anciently divided bishoprics as 
they pleased ; they also converted benefices from the institution 
of the founders, and gave them, as Edgar did, to cloisters and 
monasteries ;—all which was done by the consent of their 
clergy and nobility, without dependance on Rome: they hke- 
wise granted these houses exemption from episcopal juris- 
diction: thus Ina exempted Glastonbury, and Offa St. Albans, 
from their bishops’ visitation: and which continued until 
William I.; for he, to perpetuate the memory of the victory 
he obtained over Harold, and to endear himself to the clergy, 
founded Battle Abbey; and in the charter stated, “It shall 
be also free and quiet for ever from all subjection to bishops, 
or the dominion of any other persons, as Christ’s Church, in 
Canterbury, is.” 

Alfred’s laws, a speech of Edgar, with several letters written 
to the popes from the kings, the parliaments, and the clergy 
of England; show that the crown always made laws about 
sacred matters, and that its power extended over the persons 
of churchmen, as well as to its other subjects. 

But the power of the king to make laws for restraining and 
coercing his subjects in spiritual affairs was restricted; being 
only empowered to defend the faith of Christ and his religion, 
to maintain the true doctrine of Christ and its preachers, to 
abolish abuses, heresies, and idolatries; and to punish with 
corporal pains those who offended. And, finally, to oversee 
and cause that the bishops and priests faithfully executed their 
pastoral office, in those points, which by Christ and his apostles, 
were giver, and committed to them; and in case they were 
negligent in executing the same, to admonish them. And if 
they obstinately withstood this monition, then he could deprive 
them of their offices. 

It is also evident that God had commanded the bishops and 
priests to obey, with all humbleness and reverence, both kings, 


* Vide ante, 11, 12, 29, 30, 44—46. 
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and princes, and governors, and all their laws, not being con- HewayVIIl. 


trary to the laws of God, whatsoever they be: and that not, 
only propter tram, but also propter conscientiam, that is to 
say, not only for fear of punishment, but also for discharge of 
conscience. 

Thus, obedience was not required to the king’s law, if con- 
trary to the law of God: and the ecclesiastical jurisdiction, in 
the discharge of the pastoral office, committed to the pastors of 
the church, by Christ and his apostles, is acknowledged™. 

Upon these principles and facts the parliament and convo- 
cation, resolved, that the pope’s power in England had no good 
foundation, and had been managed with as much tyranny, as 
it had begun with usurpation ;—that the exactions of Rome 
had been everywhere oppressive, but in no place so intolerable 
as England ;—which, though productive of complaints during 
the then preceding three hundred years, yet no relief had 
been acquired ;—that the laws respecting provisors had been 
defeated, and made ineffectual ;—that, therefore, no other 
effectual remedy existed but to extirpate this pretended au- 
authority, and thenceforth to acknowledge the pope only as 
bishop of Rome, with the jurisdiction defined by the ancient 
canons: and for the king to REASSU ME his own authority, 
and the prerogatives of his crown, from which the kings of 
England had never formally departed, though they had, for a 
century, connived at an invasion and usurpation upon them, 
which was no longer to be endured, and the result was, that, 
in 25 Henry VIII, three statutes were enacted, by which the 
pope’s authority was destroyed. 

In the first statute, the clergy in convocation, acknowledged 
that all convocations had been, and ought to be, assembled by 
the king’s writ; and promised, 7x verbo sacerdotit, that they 
would never make nor execute any new canons or constitutions, 
without the royal assent ; and since many canons had been re- 
ceived, that were prejudicial to the king’s prerogative, and also 
contrary to the law of the land, and heavy to the subject, it was 
ordained; there should be a committee of thirty-two persons, 
composed of sixteen members of the two houses of parliament, 
and the like number of the clergy, to be named by the king, 
who should have full power, with the king’s assent, to abrogate 
or confirm canons, as they thought expedient. Appeals to 
Rome were again condemned, and all appeals were directed to 
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be made, according to Stat. 24 Henry VIII. c. 12, excepting 
an appeal being given from the archbishop’s court, and from 
places exempt, to the king in chancery; upon which a com- 
mission was to be directed to such persons as the king should 
name, as in cases of appeals from the admiral’s court ; and this 
court of appeal has since been called, the Court of Delegates”. 

Until the reformation of the ecclesiastical law had been 
executed, it was declared, that such canons, constitutions, 
ordinances, and synodals provincial, being already made, and 
not repugnant to the laws, statutes, and customs of the realm, 
nor to the hurt of the king’s prerogative, should be used and 
executed as before, upon which saving, and the former usage of 
the kingdom, depends the present practice of the ecclesias- 
tical courts ; as the designed reformation of that law has never 
been effected *”. 

The Stat. 25 Henry VIII. c. 20, after confirming the former 
statute concerning the non-payment of jirst-fruits ; enacts that 
bishops were no longer to be presented to the See of Rome, 
nor to sue out any more bulls there ; but that all bishops should 
be presented to the archbishop, and an archbishop to the other 
archbishop, or to any four bishops whom the king should name. 

When any see was vacant, the king was to grant a license, 
or conge d’ elire, to the dean and chapter to proceed to a new 
election, and therewith to send a letter missive, containing the 
name of the person whom they were to elect; and if the 
election was delayed for twelve days, the king was to nomi- 
nate by letters patent. 

The person elected or nominated was to swear fealty to the 
king, and a commission was to issue for consecration and 
investiture ; after this, he was to do homage to the king, and 
to be put in possession of the spiritualities and temporalities. 
The dean and chapter, or the bishop or archbishop, neglecting, 
for twenty days, to perform their offices, as thus prescribed, 
were subjected to the penalty of a preemunire. ' 

Next follows the celebrated Stat. 25 Henry VIII. o. 21, for 
discharging the subject from all dependance on the papal see. 
In the preamble, the intolerable exactions for Peter-pence, 
provisions, pensions, and bulls of all sorts, are complained of, 
and described as contrary to law,—being grounded only on the 
pope’s power of dispensing, which was usurrep. The king, 
and the lords and commons, are then stated to be the only 
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power to consider, how any of the laws were to be dispensed 
with or abrogated ; and as the king had been acknowledged the 
supreme head of the Church of England, by the prelates and 
clergy in their convocations ; it was therefore enacted; that all 
payments made to the apostolic chamber, and all provisions, 
bulls, or dispensations, should from thenceforth cease; but 
that all dispensations or licenses for things that were not 
contrary to the law of God, but only to the law of the land, 
should be granted within the kingdom, by and under the 
seals of the two archbishops in their several provinces; who 
should not grant any licenses contrary to the laws of Almighty 
God, and only such as had been accustomed to be granted, 
and should give no license for any new thing, till 1t were first 
examined by the king and his council, whether such things 
might be dispensed with; and that all dispensations which 
were formerly taxed at or above 4/. should be confirmed under 
the Great Seal. 

It was also declared that, Parliament pip NoT THEREBY INTEND 
TO VARY FROM CHRIST'S CHURCH IN ANY THINGS CONCERNING THE 
VERY ARTICLES OF THE CATHOLIC FAITH OF CHRISTENDOM, OR IN ANY 
OTHER THINGS DECLARED BY HOLY SCRIPTURE, AND THE WORD OF 
Gop, NECESSARY FOR THEIR SALVATION. That the monasteries, as 
formerly granted by the bishop of Rome, should be exempted 
from the archbishop’s visitations; but that such abbeys, whole 
elections were formerly confirmed by the pope, should, in 
future, be confirmed by the king, and who might issue a com- 
mission under his Great Seal for visiting them. That licenses 
and other writs obtained from Rome before March 12, in that 
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to the laws of the realm; and that the king and his council, 
should have power to order and reform all indulgences and 
privileges (or the abuses of them) which had been granted by 
the See of Rome: and the offenders against this act, were to be 
punished according to the statutes of provisors and preemunire. 

The king’s supremacy was directly established by Stat. 26 
Henry VIII. c.1, by which the crown was to be taken, as the 
only supreme head in earth of the Church of England, called 
“ Anglicana Ecclesia,” and to have all authority thereto 
annexed, for the reformation and correction of all errors, 
heresies, and abuses, which could be amended by any spiritual 
jurisdiction whatsoever. 

The last essential attack upon the papal power was Stat. 28 
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Henry VIII. c. 16, which declares all bulls, briefs, faculties, 
and dispensations, of what kind soever, heretofore granted 
from the See of Rome, to be void, and of no effect. 

As this statute was only levelled at the many jurisdictions, 
privileges, and exemptions that were claimed in different parts 
of the kingdom, under the sanction of papal grants,—a proviso 
was affixed, by which all marriages celebrated by virtue of 
the papal authority, that were not otherwise contrary to 
the law of God, should be legal; and all consecrations of 
bishops, by virtue of such authority, were confirmed. And 
for the future, all who enjoyed any privileges by bulls, were to 
bring them into chancery, or to such persons as the king 
should appoint. And the Archbishop of Canterbury was to 
grant anew the effects contained in them, which grant was to 
pass under the Great Seal, and to be of full force in law. 

Thus the authority of the See of Rome, like all exorbitant 
power, was ruined by the excess of its acquisitions, and by 
stretching its pretensions beyond, what it was possible for any 
human principles or prepossessions to sustain **. 

The nation generally rejoiced at these legislative enactments, 
not alone because the pope’s usurped power was extirpated, by 
which human reason, policy, and industry, had so long been 
shackled, but because they anticipated that the *‘ Catholic” 
faith, which would ultimately be adhered to, would be exclu- 
sively derived from those things which the Scriptures declared 
necessary to salvation. 

In 1536, a convocation assembled in order to settle “ articles 
of faith,” at which the following were authorized **; but they 
contain many of the tenets of Romanism, which, from a closer 
examination of Scripture, and under the exercise of an unfettered 
liberty of jadgment, were ultimately discarded as erroneous. 

First, All bishops and preachers were required to instruct 
the people to believe the whole Bible and the three Creeds; 
that made by the Apostles, the Nicene, and the Athanasian ; 
‘and intervret all things according to them, and in the very 
same words, and condemn all heresies contrary to them, par- 
ticularly those condemned by the first four general councils, 

Secondly, of Baptism. That it was a sacrament instituted 
by Christ for the remission of sins, without which none could 
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attain everlasting life; and that, not only those of full age, 
but infants, may and must be baptized for the pardon of 
original sin, and obtaining the gift of the Holy Ghost, by 
which they became the sons of God. That none baptized 
ought to be baptized again. That the opinions of the Ana- 
baptists and Pelagians were detestable heresies, and that 
those of ripe age, who desired baptism, must with it join 
repentance and contrition for their sins, with a firm belief of 
the articles of the faith. 

Thirdly, concerning Penance. That it was instituted by 
Christ, and was absolutely necessary to salvation. That it 
consisted of contrition, confession, and amendment of life ; 
with exterior works of charity, which were the worthy fruits 
of penance. For contrition, it was an inward shame and 
sorrow for sin, because it is an offence to God, which provokes 
his displeasure. To this must be joined a faith of the mercy 
and goodness of God, whereby the penitent must hope that 
God will forgive him, and repute him justified, and of the 
number of his elect children, not for the worthiness of any 
merit or work done by him, but for the only merits of the 
blood and passion of our Saviour Jesus Christ. 

That this faith is got and confirmed by the application of 
the promises of the gospel, and the use of the sacraments ; 
and for that end, confession to a priest is necessary, if it may 
be had, whose absolution was instituted by Christ to apply 
the promises of God’s grace to the penitent; therefore the 
people were to be taught, that the absolution is spoken by an 
authority given, by Christ in the gospel, to the priest, and 
must be believed, as if 1t were spoken by God himself, accord- 
ing to our Saviour’s words; and therefore none were to con- 
demn auricular confession, but use it for the comfort of their 
consciences. 

The people were also to be instructed, that though God 
pardoned sin only for the satisfaction of Christ, yet they must 
bring forth the fruits of penance, prayer, fasting, alms’-deeds, 
with restitution and satisfaction for wrongs done to others, 
with other works of mercy and charity, and obedience to 
God’s commandments, else they could not be saved ;. and that, 
by doing these, they would both obtain everlasting life, and 
mitigation of their afflictions in this present life, according to 
the Scriptures. 

Fourthly, as touching the Sacrament of the Altar. That 
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under the forms of bread and wine, there was truly and sub- 
stantially given the very same body of Christ that was born of 
the Virgin Mary; and therefore it was to be received with all 
reverence, every one duly examining himself, according to the 
words of St. Paul. 

Fifthly. That justification signifieth the remission of sins, 
and acceptation into the favour of God; that is to say, a 
perfect renovation in Christ. To the attaining which, they 
were to have contrition, faith, charity, which were both to 
concur in it, and follow it; and that the good works necessary 
to salvation, were not only outward civil works, but the 
inward motions and graces of God’s Holy Spirit, to dread, 
fear, and love him, and to have firm confidence in God, to call 
upon him, and to have patience in all adversities, to hate sin, 
and have purposes and wills not to sin again; with such other 
motions and virtues, consenting and agreeable to the law of God. 

The other articles were about the ceremonies of the church. 
First, of Images. That the use of them was warranted by 
the Scriptures, and that they served to represent to them good 
examples, and to stir up devotion; and therefore it was meet 
that they should stand in the churchcs. But that the people 
might not fall into such superstition as it was thought they 
had done in time past, they were to be taught to reform such 
abuses, lest idolatry might ensue; and that in censing, kneel- 
ing, offering, or worshipping them, the people were to be in- 
structed not to do it to the image, but to God and his honour. 

Secondly, for the honouring of Saints. They were not to 
think to attain these things at their hands, which were only 
obtained of God; but that they were to honour them as 
persons now in glory, to praise God for them, and imitate 
their virtues, and not fear to die for the truth, as many of 
them had done. 

Thirdly, for praying to Saints. That it was good to pray to 
them, to pray for and with us. And, to correct all supersti- 
tious abuses in this matter, they were to keep the days 
appointed by the church for their memories, unless the king 
should lessen the number of them, which, if he did, it was to 
be obeyed. 

Fourthly, of Ceremonies. That they were not to be con- 
demned and cast away, but to be kept as good and laudable, 
having mystical significations in them, and being useful in 
lifting up our minds to God. Such were the vestments in 
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the worship of God; the sprinkling holy water, put us in 
mind of our baptism and the blood of Christ; giving holy 
bread, in sign of our union in Christ, and to remember us of 
the sacrament ; bearing candles on Candlemas day, in remem- 
brance that Christ was the spiritual light; giving ashes on 
Ash Wednesday, to put us in mind of penance, and of our 
mortality ; bearing palms on Palm Sunday, to show our desire 
to receive Christ in our hearts, as he emtered into Jerusalem ; 
creeping to the cross on Good Friday, and kissing it in 
memory of his death, with the setting up tho sepulchre on 
that day; the hallowing the font, and other exorcisms and 
benedictions. 

And lastly, as to Purgatory. They were to declare it good 
and charitable to pray for the souls departed, which was said 
to have continued in the church from the beginning; and 
therefore the people were to be instructed, that it consisted 
well with the due order of charity to pray for them, and to 
make others pray for them, in masses and exequies, and to 
give alms to them for that end. But since the place they 
were jn, and the pains they suffered, were uncertain by the 
Scripture, we ought to remit them wholly to God’s mercy ; 
therefore all these abuses were to be put away, which, under 
the pretence of purgatory, had been advanced as if the pope's 
pardons did deliver souls out of 1t, or masses said in certain 
places, or before certain images, had such efficiency; with 
other such like abuses *°. 

Shortly after these articles had been published, religious 
injunctions ** were issued by Cromwell, as vicegerent, to the 
following effect :— 

First, All ecclesiastical incumbents were for a quarter of a 
year after this period, once every Sunday, and ever after that, 
twice every quarter, to publish to the people, that the Bishop of 
Rome’s usurped power had no ground in the law of God; and 
therefore was on good reasons abolished in this kingdom; and 
that the king's power was, by the laws of God, supreme over 
all persons in his dominions. And they were to do their 
uttermost endeavour to extirpate the pope’s authority, and to 
establish the king’s. 

Secondly, They were to declare the articles lately pub- 

and agreed to by the convocation; and to make the 
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people know which of them were articles of faith, and which 
of them rules for the decent and politic order of the church. 

Thirdly, They were to declare the articles lately set forth 
for the abrogation of some superfluous holydays, particularly in 
harvest time. 

Fourthly, They were no more to extol images or relics, for 
superstition or gain; nor to exhort people to make pilgrim- 
ages, as if blessings and good things were to be obtained of 
this or that saint or image. But instead of that, the people 
were to be instructed to apply themselves to the keeping of 
God’s commandments, and doing works of charity; and to 
believe that God was better served by them when they stayed 
at home and provided for their families, than when they went 
pilgrimages; and that the monies laid out on these were better 
given to the poor. 

Fifthly, They were to exhort the people to teach their 
children the Lord’s Prayer, the Creed, and the Ten Com- 
mandments, in English: and every incumbent was to explain 
these, one article a day, till the people were instructed in 
them. And to take great care that all children were bred up 
to some trade or way of living. 

Sixthly, They were to take care that, the sacraments and 
sacramentals were reverently administered in their parishes ; 
from which, when at any time they were absent, they were to 
commit the cure to the learned and expert curate, who might 
instruct the people in wholesome doctrine; that they might 
also see their pastors did not pursue their own profits or inte- 
rests so much as the glory of God, and the good of the souls 
under their cure. 

Seventhly, They were not, except on urgent occasions, to 
go to taverns or ale-houses; nor sit too long at any sort of 
games after their meals, but give themselves up to the study of 
the Scripture, or some other honest exercise; and remember 
that they must excel others in purity of life, arid be examples 
to all others to live well and Christianly. 

Eighthly, Because the goods of the church were the goods 
of the poor, every beneficed person that had twenty pounds or 
above, and did not reside, was yearly to distribute the fortieth 
part of his benefice to the poor of the parish. 

. Ninthly, Every incumbent that had a hundred pounds a year, 
was to give an exhibition for one scholar at some grammar- 
school or university; who, after he had completed his studies, 
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was to be partner of the cure and charge, both in preaching 
and other duties: and so many hundred pounds as any had, so 
many students he was to breed up. 

Tenthly, Where parsonage or vicarage-houses were in great 
decay, the incumbent was every year to give a fifth part of his 
profits to the repairing of them, till they were finished, and 
then to maintain them in the state they were in. 

Eleventhly, All these injunctions were to be observed, under 
pain of suspension and sequestration of the mesne profits till 
they were observed. 

In 1537, the convocation were ordered “ to set forth a plain 
and sincere exposition of doctrine;” and accordingly a work was 
published, entitled, “* The Godly and Pious Institution of a 
Christian Man,” and pronounced by the convocation to accord 
‘in all things wath the very true meaning of Scripture *”.” 

It explains in succession the Creed, the Seven Sacraments, 
(which it divides into three of a higher, and four of a lower 
order,) the Ten Commandments, the Pater Noster and Ave 
Maria, Justification, and Purgatory. 

It refuses salvation to all persons out of the pale of the 
Catholic church, denies the supremacy of the pontiff, and 
inculcates passive obedience to the king. It teaches that no 
cause whatever, can authorize the subject to draw the sword 
against his prince; that sovercigns are accountable to God 
alone; and that the only remedy against oppression is to pray 
that God would change the heart of the despot, and induce 
him to make a right use of his power. 

In 1215, it was enacted by the Lateran council, ‘“ Because 
in most parts there are within the same state or diocese people 
of different languages mixed together, having, under one faith 
various rites and customs: we distinctly charge, that the bishops 
of these states or dioceses provide proper persons to celebrate 
the divine offices, and administer the sacraments of the church, 
according to the differences of rites and languages, structing 
them both by word and by example**.” 

The ecclesiastical reformers not only relied upon these Roman 
Catholic canons, but asserted that, nothing could be more 
absard than to conceal, in an unknown tongue, the word of God 
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HewnyVill. itself, and thus to counteract the will of heaven, which, for the 
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purpose of universal salvation, had published that salutary doe- 
trine to all nations. That if this practice were not very absurd, 
the artifice at least was very gross, and proved a consciousness 
that, the glosses and traditions of the clergy stood in direct op- 
position to the original text, dictated by Supreme intelligence. 

That it was now necessary for the people, so long abused by 
interested pretensions, to see with their own eyes, and to 
examine whether the claims of the ecclesiastics were founded 
on that charter, which was, on all hands, acknowledged to be 
derived from heaven. And that, as a spirit of research and 
curiosity was happily revived, and men were now obliged to 
make a choice among the contending doctrines of different 
sects, the proper materials for decision, and above all, the 
holy Scriptures, should be set before them; and the revealed 
will of God, which the change of language had somewhat 
obscured, be again revealed to mankind ™. 

The king, actuated by these principles, issued new injunc- 
tions**, in 1538, to all incumbents, commanding them to pro- 
vide a copy of the Bible printed in English**, and set it up 
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%8 The Roman Catholic Church “ receives and reverences with equal 
piety and veneration, the written books of the Old and New Testaments,” 
and certain “ unwritten traditions, pertaining both to faith and manners,” 
(vide post infra, tit.“ Canons of Scripture,” temp. Edw. VI.) and by a decree 
of the Council of Trent, a.p. 1546 (Cone. XIV. 746-7), “ If any one shall not 
receive these same books entire,” “ and in the old Latin Vulgate edition,” 
“Jet him be anathema.” Butthe Anglican Church (Art. VI.) pronounceth 
that “the Holy Scriptures containeth all things necessary to salvation.”’ 
The Council of Trent likewise decreed, that “ this same old vulgate edition, 
which has stood the test of so many ages’ use in the Church, in public read- 
ings, disputings, preachings, and expoundings, be deemed authentic, and 
that no one, on any pretext, dare or presume to reject it.” ‘* And also, for 
the restraint of wanton wits, it decrees that in matters of faith and morals, 
pertaining to the edifying of Christian doctrine, no one, relying on his own 
prudence, shall dare to interpret the Holy Scripture, twisting it to his own 
meaning, against the sense which has been, and is held by Holy Mother 
Church, to whom it belongs to judge concerning the true sense and inter- 
pretation of Scripture, nor against the unanimous consent of the Fathers, 
even though such interpretations should never be published. Let those 
who shall act contrary to this decree be denounced by the ordinaries, and 
punished with the penalties rightly appointed.” (Conc. XIV. 747.) 

The Church of England does not receive the Holy Scriptures “ as they 
are contained in the old Latin vulgate edition,” but she has provided for 
herself a “ translation out of the original Hebrew and Greek tongues ;” as 
for the Latin vulgate, she does not hold it as authentic, but in fact rejects it. 
In many of the matters, which are controverted between the two Churches, 
the peculiar doctrines of the Roman Church are based upon the foundation 
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publicly in the church, and not to hinder or discourage the 
reading of it, but to encourage all persons to peruse it, as being 
the true lively word of God, which every Christian ought to 
believe, embrace, and follow, if he expected to be saved. And 
all were exhorted, not to make contests about the exposition or 
sense of any difficult place, but to refer that to men of higher 
judgment in the Scriptures. 

Some other rules follow about instructing the people in the 
principles of religion, by teaching the Creed, the Lord’s Prayer, 
and Ten Commandments, in English; and that, in every 
church, there should be a sermon made every quarter of a year 
at least, to declare to the people the true gospel of Christ, and 
to exhort them to the works of charity, mercy, and faith; and 
not to trust in other men’s works, or pilgrimages to images, 
or relics, or sayings over beads, which they did not understand, 
since these things tended to idolatry and superstition, which, 
of all offences, did most provoke God’s indignation. They were 
to take down all images which were abused by pilgrimages, or 
offerings made to them; and to suffer no candles to be set before 
any image, only there might be candles before the cross, and 
before the sacrament, and about the sepulchre; and they were 
to instruct the people that images served only as the books of 
the unlearned, to be remembrances of the conversations of them 
whom they represented, but if they made any other use of 
images, it was idolatry: for remedying whereof, as the king had 
already done in part, so he intended to do more for the abolish- 
ing such images, which might be a great offence to God, and a 
danger to the souls of his subjects. And if any of them had 
formerly magnified such images or pilgrimages to such purposes, 
they were ordered openly to recant, and acknowledge that, in 
saying such things, they had been led by no ground in Serip- 
ture, but were deceived by a vulgar error, which had crept into 
the church, through the avarice of those who had profit by it. 


of tradition, or of some apocrypha: book, or of the vulgate translation, whilst 
the Church of England takes her stand upon the true sense of the Canonical 
Books of Holy Scripture: thus disproving in every such case her agreement 
in doctrine with the Church of Rome; and undergoing a sentence of ana- 
thema from that Church. (Vide Mant, Churches of Rome and England 
Compared, 13, 14.) These are “ fundamental” differences between the 
two Churches, because they affect the foundation of all religious instruc- 
tion,—and during their existence, no effective co-operation between the 
Churches of England and Rome, in disseminating the pure and entire word 
of God, could be anticipated, unless accompanied by the most degrading 
apostasy, or the basest duplicity. , 
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They were also to discover all such as were letters of the 
reading of God’s word in English, or hindered the execution of 
these injunctions. Then followed orders for keeping of registers 
in their parishes; for reading all the king’s injunctions once 
every quarter at least; that none were to alter any of the holy- 
days without directions from the king; and all the eves of the 
holydays, formerly abrogated, were declared to be no fasting 
days; the commemoration of Thomas 4 Becket was to be 
omitted ; the kneeling for the aves after sermon were also for- 
bidden, which were said in hope to obtain the pope’s pardon. 
And as in processions so many suffrages were used, with an ora 
pro nobis to the saints, by which there was not time to say 
the suffrages to God himself; they were to teach the people 
that it was better to omit the ora pro nobis, and to sing the 
other suffrages, which were most necessary and most effectual. 

In 1539, the bill of the Six Articles became the law of the 
land, the preamble of which states®’, that the king, considering 
the blessed effects of union, and the mischiefs of discord, since 
there were many different opinions, both among the clergy 
and laity, about some points of religion, had called this parlia- 
ment, and a synod at the same time, for removing these 
differences, when six articles were proposed, and long debated 
by the clergy: and the king himself had come in person to 
the parliament and council, and opened many things of high 
learning and great knowledge about them: and that he, with 
the assent of both houses of parliament, had agreed on the 
following articles. 

First, That in the sacrament of the altar, after the conse- 
cration, there remained no substance of bread and wine, but 
under these forms the natural body and blood of Christ were 
present. Secondly, That communion in both kinds was not 
necessary to salvation to all persons by the law of God; but 
that both the flesh and blood of Christ were together in each 
of the kinds. Thirdly, That priests, after the order of priest- 
hood, might not marry by the law of God. Fourthly, That 
vows of chastity ought to be observed by the law of God. 
Fifthly, That the use of private masses ought to be continued ; 
which, as it was agreeable to God’s law, so men received great 
benefit by them. Sixthly, That auricular confession was expe- 
dient and necessary, and ought to be retained in the church. 

The parliament thanked the king for the pains he had taken 
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in these articles; and enacted, that if any did speak, preach, 
or write against the first article, they were to be judged here- 
tics, and to be burnt without any abjuration, and to forfeit 
their real and personal estate to the king. And those who 
preached, or obstinately disputed against the other articles, 
were to be judged felons, and to suffer death as felons, without 
benefit of clergy. And those who, either in word or writing, 
spake against them, were to be prisoners during the king’s 
pleasure, and forfeit their goods and chattels to the king, for 
the first time; and if they offended so, the second time, they 
were to suffer as felons. The marriages of priests were 
declared void; and if any priest kept any such woman, whom 
he had so married, and lived familiarly with her, as with his 
wife, he was to be judged a felon; and if a priest lived car- 
nally with any other woman, he was upon the first conviction 
to forfeit his benefices, goods, and chattels, and to be im- 
prisoned during the king’s pleasure; and upon the second 
conviction, was to suffer asa felon. The women so offending 
were also to be punished in the same manner as the priests: 
and those who contemned, or abstained from confession, or the 
sacrament, at the accustomed times, for the first offence, were 
to forfeit their goods and chattels, and be imprisoned ; and 
for the second, were to be adjudged of felony. 

For the execution of this act, commissions were to be issued 
out to all archbishops and bishops, and their chancellors and 
commissaries, and such others in the several shires as the king 
should name, to hold their sessions quarterly, or oftener; and 
they were to proceed upon presentments, and by a jury. 

These commissioners were to swear, that they should 
execute their commission indifferently, without favour, affec- 
tion, corruption, or malice. All ecclesiastical incumbents 
were to read this act in their churches once a quarter; and, 
in the end, a proviso was added, concerning vows of chastity; 
that they should not oblige any, except such as had taken 
them, at or above the age of twenty-one years; or had not 
been compelled to take them. 

The law of the Six Articles was mitigated by Stat. 35 Hen. 
VIII. c. 5, which enacted that no person should be put to his 
trial, upon an accusation concerning any of the offences com- 
prised in Stat. 31 Hen. VIII. c. 14, except on the oath of twelve 
persons, before commissioners authorized for the purpose; and 
that no person should be arrested, or committed to ward for 
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such offence before he was indicted; and any preacher 
accused of speaking in his sermon contrary to these articles, 
was to be indicted within forty days. 

Henry had appoimted a commission consisting of the two 
archbishops and several bishops of both provinces, together 
with a considerable number of doctors of divinity, and, by 
virtue of his ecclesiastical supremacy, he had given them in 
charge to select a religion for his people*. 

Before the commissioners had made any progress, the 
legislature, by Stat. 32 Henry VIII. c. 26, ratified all the 
tenets which these divines should thereafter establish with 
the king’s consent; but the commissioners were to establish 
nothing repugnant to the laws and statutes of the realm; 
which proviso was inserted by the king to serve his own pur- 
poses: because, by introducing a confusion and contradiction 
into the laws, he became more master of every one’s life and 
property. And, as the ancient independence of the church 
still gave him jealousy, he was thus enabled to introduce 
appeals from the spiritual to the civil courts. It was, for a 
like reason, that he would never promulgate a body of canon 
law, and he encouraged the judges, on all occasions, to inter- 
pose in ecclesiastical causes, wherever they thought the royal 
prerogative was concerned. 

In 1542, another system of religious tenets published by 
Henry, is contained in a work, intituled, “‘A Necessary 
Doctrine and Erudition for any Christian Man.” It teaches 
the same doctrines, as the “ Institution of a Christian Man,” 
with the addition of transubstantiation, and the sufficiency of 
communion under one kind“. 

Before the expedition against France in which Boulogne 
was taken, a litany in English had been published, which 
corresponds with our present one in almost every particular, 
except that the invocation of saints and angels was still retained, 
and there was a petition against the tyranny of the pope. 

To this work, psalms and private devotions were added ; 
and in the preface, the utility of private prayer in the mother 
tongue, is particularly insisted on. The correct notion, also, 


38 4 Hume, 222. 

8® The “ Bishop’s Book,” or “The Godly and Pious Institution of a 
Christian Man,” was published in 1537; it was republished in 1543, intituled 
“The n Doctrine and Erudition of any Christian Man,” and being 
under royal authority. was called the “ King’s Book.” 

“ ‘Wilk. Con. i. 868. Strype, 100, 4 Lingard, 310, 311. 
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of Christ’s presence in the sacrament of the Lord’s supper, 
seems to be delivered, in an explanation of the Lord’s Prayer, as 
a paraphrase of the fourth petition®’: and in 1545, a collection 
of prayers was published, which was composed by the queen. 

The other statutes of this reign relative to the Reformation, 
and which have not been noticed, were essentially in aid of 
those which have been extracted, and not introductory of new 
matter: thus 26 Henry VIII., c. 3, gave the king the first 
fruits and tenths which had been taken from the pope; by 
26 Henry VIII., c. 14, the primitive institution of suffragan 
bishops was provided for, in order to promote the good govern- 
ment of the church; Stat. 27 Henry VIIL., c. 15, for revising 
the canon law, and drawing up a body of ecclesiastical laws ; 
Stat. 28 Henry VIII., c. 18, made an amendment in the late 
law of non-residence by tho clergy; Stat. 31 Henry VIIL., 
c. 9, the king was empowered to create bishops by letters 
patent; Stat. 34 and 35 Henry VIII., c. 1, some provisions 
were made about Zvndal’s books. 

The great object of these statutes was to rescue the kingdom 
froin a foreign yoke, and to prevent the English clergy from 
establishing independent authority in their own body; in a 
word, to bring ecclesiastical causes, like the civil, under the 
control of the chief magistrate and fountain of justice. 

But the prerogative being bounded by the provisions of the 
legislature, the supremacy abstractedly considered, implies no 
unreasonable power in the crown; and does not, in reality, 
involve any question about the respective merits of eccle- 
siastical establishments, except in so far as the clergy main- 
tain, that their order is a divine institution which ought to be 
independent of civil government. 

Wherever there is a religion of the state, it ought, in the 
nature of things, to be erastian, or subordinate to the civil 
constitution. If it be otherwise, there must necessarily either 
be such a clashing of interests between the church and state, 
as will prove destructive of public peace, and, in the common 
case, end in the ruin of the religious establishment, or the 
monarch will form a junction with the priesthood, prejudicial 
to the rest of the community, since each will, from their 
mutual interest, assist the other in usurpations upon the 
public rights*. 


“| Strype, 174. 1 Short’s Church Hist. 188; vide etiam 2 Ib. 306. 
Strype, 174. ** | Brodie, 99. 
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Srecrion III. 
EDWARD VI., January 28, a.p. 1547,—July 6, a.p. 1553. 


1. General State of Political A ffairs. 4. Ill Effects from the Distribution 


2. Rescission of Tyrannical Sta- of Abbey Lands. 
tutes. 5. The Riot Act. 
3. Royal Proclamations. 6. Parliamentary Proceedings. 


7. The Reformation. 


1. General State of Political Affairs. 
It has been observed by Bolingbroke’ that if Henry VITI. 


had left a son and successor of full age, and bold and enter- 
prising like himself, our liberties had been irretrievably lost, 
according to all appearance. 

Henry VIII., by applying to his parliament for the extra- 
ordinary powers which he exercised, and by taking these 
powers for such terms, and under such restrictions as the 
parliament imposed, owned indeed sufficiently that they did 
not belong of right to the crown. He owned, likewise, in 
effect, more than any prince who went before him, how abso- 
lutely the disposition of the crown of England belongs to the 
people of England, by procuring so many difficult and oppo- 
site settlements of it to be made in parliament; and yet 
tyranny was actually established. The freedom of our 
government might flourish in speculation, but certainly it did 
not subsist in practice. 

Our forefathers, in the case supposed above, would very 
soon have found how fatal it is, under any circumstances, by 
any means, or under any pretences, to admit encroachments 
on the constitution; and how vain it 1s, when these encroach- 
ments are once admitted, for the service of some present turn, 
to prescribe the limitations to tlie exercise or duration of them: 
in fact, the principle of all political regulations should be:— 
Live with your enemy as if he were one day to become your 
friend; live with your friend as if he were one day to become 
your enemy. 

But Providence directed the course of things better, and 
broke those shackles which we had forged for ourselves. A 
minority followed this turbulent reign: the government was 
weak, the governors divided, and the temper of the people 
such, as made it prudent to soothe them. 


’ Bolingbroke’s Hist. Eng. 111. 
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This the Duke of Somerset did out of inclination, and the 


Duke of Northumberland out of policy. To the former we - 


owe, not only the purification of the Anglican church from 
the dross of popery, but the first and great steps which were 
made to restore a free government. 

In order to suppress that fact, so distasteful to the Tudors 
and Stuarts, that sovereignty is of popular origin, an inno- 
vation was made at the coronation. It had been the invari- 
able rule for the king to take an oath to preserve the liberties 
of the realm, and especially those granted by Edward the 
Confessor *, &c., before the people were asked whether they 
would consent to have him as their king; but upon the pre- 
sent occasion, not only did the address to the people precede 
the oath of the king, but, in that address, they were reminded 
that, he held his crown by descent, and that it was their duty 
to submit to his rule. 


2. Rescission of Tyrannical Statutes. 


Several statutes, grievous to the nation, and destructive of 
liberty, were modified or rescinded: thus,—the Stat. 1 Edw. 
VI. c¢. 11, mitigated Stat. 28 Henry VIII. c. 17, which had 
empowered a minor king to annul every statute passed before 
the four-and-twentieth year of his age; by enacting, that he 
could only prevent their future execution, but could not recal 
any past effects which had ensued from them: the crime of 
treason was restricted to Stat. 25 Edw. IIT., st. 5, ¢. 2; and 
all enactments during the late reign, extending the crime of 
felony, except concerning those who counterfeited the king’s 
sion manual, privy signet, or privy seal, and servants em- 
bezzling their master’s goods; and all laws against lollardy 
or heresy, together with the Statute of the Six Articles, were 
repealed ; and none were to be accused for words but within a 
month after they were spoken. 

Heresy was, however, a capital crime by the common law, 
and was subjected to the penalty of burning, but there re- 
mained no precise standard by which that crime could be 
defined or determined,—a circumstance which might either be 


° 7 Rymer, 158. 2 Burnet, App. 93, 4 Lingard, 374. 
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VI. advantageous or hurtful to public security, according to the 
- disposition of the judges '. 


These measures did not proceed from a spirit of liberty, 
"and, in 1552, a bill was intro- 
duced by the then ministry to renew those rigorous statutes 
of treason, which had been abrogated*®; it was, however, 
rejected by the commons. 

But, by a subsequent law’, whoever called the king or any 
of his heirs named in 85 Henry VIII. c. 1, heretic, schismatic, 
tyrant, infidel, or usurper of the crown, were to forfeit, for the 
first offence, their goods and chattels, and be imprisoned during 
pleasure ; for the second, incur a preemunire; for the third, 
be attainted for treason. But if any should unadvisedly utter 
such a slander in writing, printing, painting, carving, or 
graving, he was, for thie first offence, to be held a traitor. 

This law was passed, although the king and the Lady 
Mary were of different religions, and religions which equally 
reflected all the improper epithets that mad enthusiasm had 
invented; and it was almost impossible, if religious topics 
were discussed, for the disputants not to be subjected to its 
penalties. But the commons annexed a most important clause, 
by which no one could be convicted of any kind of treason, 
unless the crime were proved by the oaths of two witnesses 
confronted with the prisoner, and which was in unison with 
the first principles of equity. ‘The House of Lords evinced, 
at first, some opposition to its cnactments, trusting for pro- 
tection to their present personal interest and power, instead of 
relying upon the noblest and most permanent of all securities, 
—that of laws. 

By Stat. 1 Edward VI. ¢. 12, it was declared, that if any 
of the heirs of the crown usurped upon another, or endea- 
voured to break the order of succession, it should be accounted 
treason in them and their abettors ‘*. 


1 4 WIume, 307. 

2 29 Burnet, 190. 3 Parl. Tist. 258. 

3 Stat. 5 and 6 Edward VI. c. 11. 1 Tfallam’s Const. Hist. 54, 65, 89, 
* 4 Iiume, 307, 1 Hale’s P. C., 287, 
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3. Royal Proclamations. 


The Stat. 31 Henry VIII. ¢. 8, enacting that proclamations 
should have the force of parliamentary enactments, and Stat. 
34 and 35 Henry VIII. c. 23, for the due execution of such 
proclamations, were repealed’. But the Protector had 
previously availed himself of their provisions to promote the 
Reformation,—by which he suspended the jurisdiction of the 
bishops; while clerical and lay commissioners were appointed 
to make a general visitation in every diocese *. 

The power of dispensation was frequently exercised :—the 
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pensation with the Stat. 31 Henry VIIT., c. 10°; when the 
convocation found themselves restrained in their debates by 
the Statute of the Six Articles, the king granted them a dis- 
pensation of that law before it was repealed‘; and the last act 
of Edward VI. was a patent’ to alter the succession of the 
crown, although it had been settled by Stat. 35 Henry VIII. 
ce. 1, and confirmed by one in his own reign. 

Although proclamations had not the authority of statutes, 
yet they were enforced by fine and imprisonment, and in some 
instances tyrannically exercised: thus, rates were fixed regu- 
lating the price of provisions; bad money was cried down; 
melting of current coin prohibited; in 1549, justices of the 
peace were commanded to arrest sowers and tellers abroad of 
vain and forged tales and lies, and to commit them to the 
galleys, there to serve in chains as slaves during the king’s 
pleasure; and, under the sanction of parliament, material 
alterations were effected by proclamations in the national 
worship °. 


4. Ill Effects from the Distribution of Abbey Lands. 


There is no abuse so great in civil society, as not to be 
attended with a variety of beneficial consequences; and in 
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the beginnings of reformation, the loss of these advan- 
tages is always felt very sensibly, while the benefit resulting 
from the change, is the slow effect of time, and 1s seldom per- 
ceived by the bulk of a nation. 

Scarce any institution can be imagined less favourable, in 
the main, to the interests of mankind, than that of monks and 
friars, yet was it followed by many good effects, which having 
ceased by the suppression of monasteries, were much regretted 
by the people of England. 4 

The monks always residing in their convents, in the centre 
of their estates, spent their money in the provinces, and 
among their tenants, and thus afforded a ready market for 
commodities; besides which, they were acknowledged to have 
been in England, as they still are in Roman Catholic coun- 
tries, the best and most indulgent of landlords’. 

But when the abbey lands were distributed among laymen, 
the rents were raised,—the same facilities did not exist in the 
disposal of their produce,—and the tenantry were subjected to 
oppressive exactions. 

Pasturage was also found more profitable than unskilful 
tillage; estates were laid waste by inclosures; the tenants, 
regarded asa useless burden, were expelled their habitations ; 
and the cottagers, deprived of the commons on which they 
formerly fed their cattle, were reduced to misery. 

The natural result of such circumstances was, that vagrancy 
and begging had arisen to such an extent, that parliament 
interfered by legislative enactments. By Stat. 1 Edward VI. 


c. 3, which was framed upon the revolting principle that, the 


poor should be treated as felons, 1t was enacted that, any person 
might apprehend those living idly, wandering, and loitering 
about without employment, and bring them before two jus- 
tices, who, upon proof by two witnesses, or confession of the 
accused, were to adjudge such offenders to-be treated as vaga- 
bonds. causing them to be marked with a hot iron on the 
breast, with the letter V, and to adjudge them to be slaves for 
two years to the person who apprehended them. 

The House of Peers passed a bill, making a provision for 
the poor, but the commons not choosing that a money bill 
should begin in the upper house, framed a new act to the 
same purpose. By this act the churchwardens were em- 
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powered to collect charitable contributions, and if any refused 
to give, or dissuaded others from that charity, the bishop of 
the diocese was empowered to proceed against them. Such 
large discretionary power entrusted to the prelates, seemed as 
proper an object of jealousy as the authority assumed by the 
peers *. 


5. The Riot Act. 


From the riots' which had arisen, and to prevent their 
repetition, a severo law was provided, by which if twelve 
persons assembled for any matter of state, and, being required 
by a magistrate, should not disperse, they incurred the penal- 
ties of treason, and any attempt to kill a privy councillor was 
declared to be a felony?; under which enactment the Duke of 
Somerset was executed. 

The office of ‘“ lord leutenant of counties” originated from 
these riots, who were empowered to inquire of treason, mis- 
prision of treason, insurrections, and riots, with authority to 
levy men, and lead them against the enemies of the king ’®. 


6. Parliamentary Proceedings. 


Notwithstanding the minority of Edward, the parliaments 
were equally regardless of national liberty and private pro- 
perty, by giving the crown powers of an absolute tendency ; 
thus, upon a complaint of the bishops that they could not 
punish vice, nor exert the discipline of the church, the king 
was empowered by statute’ to appoint thirty-two commissioners 
to compile a body of canon laws, which were to be valid, 
though never ratified by parliament; but, perhaps fortunately, 
no results ensued, as the king died before the commissioners’ 
report had been confirmed, and the old canons remained in 
force by usage, and the Stat. 25 Henry VIII. c. 19%. 


8 Stat. 5 and 6 Edward VI.c. 2. 4 Hume, 356. 
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The trials of Lord Seymour* and the Duke of Somerset ‘ 
illustrate that, penal laws when administered by large and 
popular bodies, are mere instruments for the gratification of 
some of the basest passions of the human breast. The private 
deposition of a suborned witness, unconfronted with the 
prisoner, has been, in many instances, considered by the 
“‘ neers” and “ commons” ample evidence of traitorous guilt, 
when a nest of political despots were to be gratified, by the 
blood of a powerful and illustrious rival. 

To pander to the rapacity and ambition of the Duke of 
Northumberland *, a bill of attainder against Tunstall, Bishop 
of Durham, was passed by the lords, but when sent to the 
commons, they required that witnesses should be examined, 
that the accused should be allowed to defend himself, and that 
he should be confronted with his accusers, and when these 
demands were refused, the bill was rejected. 

This act of justice did not arise from a sense of liberty and 
right, but from the influence of partisanship; and when the 
bill of attainder against Somerset and his accomplices was 
sent to the commons, it was rejected, which rejection caused 
their dissolution °. 

Northumberland and the ministers, in order to secure the 
election of persons compliant with their views, sent letters 
directly to the electors, commanding them to return certain 
specified persons as representatives to serve in parliament. 
Thus in a letter from the aldermen and brethren of Grantham 
to Sir William Cecil, the following passage occurs,—‘ Your 
desire in your said letter, touching the appointment of our 
burgesses, we have most gladly accepted and granted; and 
have requested the sheriff to repair unto you for the nomina- 
tion of the person. For the other, before tho receipt of any 
of your letters, at the special suit of the Karl of Rutland, wo 
have agreed to continue our anciont burgess Sir Edward 
Warner, Knight; from which agreement, mado at the 
instance of so noble a man, we cannot with our honesties 


-* Lords’ Journals, 345—347. 2 Burnet, 99. 2 Burnet, Reoords, 164. 
2 Strype, 126. Stat. 2 and 3 Edward VI. c.18. 4 Lingard, 404. 4 
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digress, so that we be not able to perform your request: made 
in the behalf of Mr, Hussey’.” 

Circular letters were likewixe written by the king to all the 
sheriffs, in which he enjoined them to inform the freeholders 
that, they were required to choose men of knowledge and 
experience for their representatives, and to attend to all the 
recommendations that were sent by the privy council®, 

This flagrant violation of the elective franchise was uncen- 
sured, and the parliament, as might have been anticipated, 
were the servile creatures of Northumberland, and granted a 
supply, with a preamble, containing a long accusation against 
Somerset; but the death of the king prevented additional 
proofs of their honour and patriotism. 

These facts establish, that at this period the commons were 
not the jealous safeguards of national nghts; but a useful 
machine in the hands of any crafty government, 
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7. The Reformation. 


The laity who adhered to the See of Rome, saw themselves, 
upon the accession of Edward VI, destitute of their late 
powerful protection; and the clergy were reduced to subordi- 
nation under the king, as their supreme head, and, conse- 
quently, unable to offer any effective treasonable opposition 
against the principles of the Reformation. 

Instructing the poople in the reformed faith, and sending 
visitors over England with injunctions and articles to correct 
the existing abuses, was the first essential step towards the 
Reformation in this reign’. 

Homilies wore prepared, in which the following topics were 
discussed :—the use of the Scriptures—misery of mankind by 
sin—of their salvation by Christ—of true and lively faith— 
of good works—of Christian love and charity—against swear- 
ing, and chiefly perjury—against apostasy or declining from 
God—against the fear of death—an exhortation to obedience 
against whoredom and adultery, setting forth the state of 
marriage, how necessary and honourable it was—and against 
contention chiefly about matters of religion. 


~ T Cecil Papers, 1552, 1559, MSS. Lands. No. 3, pp. 19—38, 2M. and S. 
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The Roman Catholic clergy, instead of aspiring to sanctity 
and virtue, which alone can render man acceptable to the 
Great Author of order and excellence, imagined that they 
satisfied every obligation of duty, by a scrupulous observance 
of external ceremonies*; and it was not the religion of the 
heart but of the imagination which enslaved the votaries of 
the Romish church; its pomps, ceremonies, and incompre- 
hensibilities, inspired the vulgar mind with awe, and vene- 
ration for the clergy, who, when they depended in any degree 
upon the prince, were generally disposed to advance the pre- 
rogative, that it might re-act in their own favour; but when 
upon the contrary, no selfish advantage could be derived from 
the advancement of the prerogative, then they became traitors 
in the most extensive import of the term. The influence 
which the clergy had so acquired over the population is thus 
depicted by Dr. Burnet. 

“The ignorant commons seemed to consider their priests 
as a sort of people, who had such a secret trick of saving their 
souls, as mountebanks pretend in the curing of diseases; and 
that there was nothing to be done but to leave themselves in 
their hands, and the business could not miscarry. This was 
the chief basis and support of all that superstition, which was 
so prevalent over the nation. 

‘‘ The other extreme was of some corrupt gospellers, who 
thought, if they magnified Christ much, and depended on his 
merits and intercession, they could not perish, which way 
soever they led their lives.” 

Especial care was therefore taken that these homilies should 
rectify such errors: and the salvation of mankind was, on the 
one hand, wholly ascribed to the death and sufferings of 
Christ, to which sinners were taught to fly, and to trust to it 
only, and to no other devices, for the pardon of sin. 

They were, at the same time, to be instructed, that there was 
no salvation through Christ, but to such as truly repented, and 
lived according to the rules of the Gospel. The whole matter 
was s0 ordered, as to teach them, that, avoiding the hurtful 
errors on both hands, they might all know the true and 
certain way of attaining eternal happiness®. 

Positive enactmenis, inter alia, being made in this reign, 
and also in that of Elizabeth, respecting the religious doctrines 


* 1 Roberts. Hist, ch. v. 19, Note i, quarto edit. 
® 2 Burnet, 49, 50, 
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of the English Catholic church, a slight sketch of the early 
history of the principal dogmas may, perhaps, be requisite, as 
illustrative of the proposition;—that the changes which were 
effected about this period by the English Catholic church, were 
justified by the practice of the primitive church, and that the 
Roman Catholic schismatic doctrines are of modern origin, and 
unjustifiable. 

By a decree of the third general council, at Ephesus, 
A.D. 431‘, the holy synod determined that ‘it should not be 
lawful for any one to set forth, write, or compose any other 
creed than that, which was determined by the holy fathers 
who assembled at Nice, in the Holy Ghost; and that if any 
shall dare to compose any other creed, or adduce, or present it 
to those who are willing to be converted to the knowledge of 
the truth, either from heathenism or judaism, or any heresy 
whatsoever, such persons, if bishops, shall be deprived of their 
episcopal office; if clergy, of the clerical,” &c. 

In 1546, the following decree was issued by the council of 
Trent’. “Inthe name of the holy and undivided Trinity, 
this holy, cecumenical, and general synod of Trent, lawfully 
assembled in the Holy Spirit, . . . . before all things, decrees 
and determines to set forth, in the first place, the confession 
of faith, following the examples of the fathers in this matter, 
who were wont to place this in the beginning of their actions, 
as a shield against all heresics..... Wherefore it has 
thought fit to express the symbol of the faith which the holy 
Roman church uses, as that first principle in which all, who 
profess the faith of Christ, necessarily believe, and the firm 
and only foundation against which the gates of hell shall not 
prevail, in the very words in which it is read in all the 
churches; which is as follows. J nenieve in one God, the 
Father Almighty, maker of heaven and earth, of all things 
visible and invisible; and in one Lord, Jesus Christ, the only 
begotten Son of God, born of the Father before all worlds ; 
God of God, Light of Light, very God of very God; begotten, 
not made, being of one substance with the Father, by whom 
all things were made; who for us men and for our salvation 
came down from heaven, and was incarnate by the Holy 
Ghost of the Virgin Mary, and was made man: He was 
crucified also for us; He suffered under Pontius Pilate, and 

4 III Conc. Ephesus, Act. 6. Conc. IIT. 689. Socrates, Eccles. Hist. 


Vii. 34. 
> Conc. Trent, Sess. ILI. a.D. 1546. Conc, XIV. 743, 744. 
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was buried; and the third day rose again, according to the 
Scripture: and ascended into heaven: He sitteth at the right 
hand of the Father; and He shall come again with glory to 
judge the quick and the dead; of whose kingdom there shall 
be no end; and in the Holy Ghost, the Lord and giver of 
life; who proceedeth from the Father and the Son, who with 
the Father and the Son together is worshipped and glorified ; 
who spake by the prophets; and one holy catholic and apos- 
tolic church. I acknowledge one baptism for the remission 
of sins; and I Jook for the resurrection of the dead, and the 
life of the world to come. Amen.” 

In this decree it is testified that, the ‘symbol of faith which 
the holy Roman church” then used, “the shield against all 
heresies,” “the firm and only foundation against which the 
gates of hell shall not prevail,” was that, which to this day is 
used in the Church of England, without alteration or addition, 
the same (with the exception of the interpolation ‘ and the 
Son”) which the holy church, throughout all the world, has 
received and professed since a.p. 381. 

Within twenty years after this testimony, did the Bishop 
of Rome put forth another creed, containing points of doctrine, 
which not only never had a place in any former creed, but 
against many of which the fathers of the church collectively 
and individually have borne testimony: and that now is made 
the schismatical term of communion, in that which was once 
a genuine branch of the catholic and apostolic church*, 

The council of Trent committed another act of schism, 
heresy, and impiety, by decreeing that those were to be ac- 
cursed who did not receive certain unwritten traditions of the 
Romish Church, and also, with all their parts, the Books of 
Tobit, Judith, Wisdom, Kcclesiasticus, Baruch, Daniel, and 
two of Maccabees, the first and second ;—thus admitting the 
History of Bel and the Dragon, the Story of Susannah, and 
the Song of the Three Children, &c., as sacred and canonical’: 
and these books the most eminent fathers of the church, in all 
ages, had agreed to reject, as works establishing doctrinal 
points of faith’. 


° Chrysostom, Homil. in Pentecost, edit. Benedict. vi. 233. Cyril of 
Alexandria de Sanct. Trinitate, Dial. iv. p. 310, and Milary de Trinitat. 
lib. vi. c. 37, i. 169. Perceval on Schism, 156, 359, 360. 

7 Sess. 4. Conc. XIV., 746, 747. Vide list of Fathers thus accursed, 
Perceval on Schism, 420. a 

* Vide ante 202, et Art. VI. of the Church of England contra. IV 
Conc, Chalcedon. Cone. I. 5007, contra. 
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The council of Trent, a.v. 1547°, was the first which 
enjoimed by anathema the acknowledgment of seven sacra- 
ments. By the first canon, it is decreed that, “ If any shall 
say, that the sacraments of the new law were not all insti- 
tuted by our Lord Jesus Christ, or that they arc more or fewer 
than seven, to wit, Baptism, Confirmation, the Eucharist, 
Repentance, Extreme Unction, Orders, and Matrimony; or 
that any of these seven is not truly and properly a sacrament: 
let him be accursed ’°.” 

The following extract from Gregory the Great, Bishop of 
Rome, will show how many sacraments he received. It will 
be found in the canon law''. ‘“ Sunt autem sacramenta, 
baptisma, chrisma, corpus et sanguis Christi, que ob id sacra- 
menta dicuntur, quia sub tegumento corporalium rerum virtus 
Divina, secretius salutem corundem sacramentorum operatur.” 
Again, “ Hoe de corpore et sanguine Domini nostri Jesu 
Christi, hoc etiam de baptismate et chrismate sentiendum 
est.” Upon these passages Mr. Perceval observes’*,—‘* Here 
are only two sacraments recognised, washing and anointing 
being as much included under one, as the body and blood are 
under the other; confirmation or chrism being no more a 
sacrament distinct from baptism, than the cup is a sacrament 
distinct from the bread.” 

The sacrifice of the mass, according to the Church of 
Rome, was authorised at the Council of ‘Trent'*, in 1562. 

Canon |. If any shall say, that in the mass there is not 
offered to God a true and proper sacrifice; or that the offering 
is nothing else than that Christ is given us to eat: let him be 
accursed. 

Canon II. If any shall say, that by these words, ‘ Do this 
in remembrance of me,” Christ did not appoint his apostles 
to be priests; or did not ordain that, they and other priests 
should offer his body and blood: let him be accursed. 

Canon IIT. If any shall say, that the sacrifice of the mass 


® Conc. Trent, a.p. 1547, Sess. VIT. Conc. XIV. 776, et vide etiam Dec. 
Sess. V. Cone. Trent, Bapt. Cone. XIV. 751, 752. 

10 Vide Art. XX V. of the Church of England contra, et etiam Art. IX. 
of the Church of England as to Baptism, 

1} Decr. ii. pars, c. 1, q. 1,5. 84. 

1% Perceval on Schism, p. 369. 

13 The word “missa,” or “ mass,” was originally a general name for 
every part of the divine service. 

14 Conc. Trent, a.D. 1562, Sess. XXIT. Cone. XIV, 
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is only a service of praise and thanksgiving, or a bare com- 
memoration of the sacrifice made upon the cross, but not a pro- 
pitiatory offering; or that it is profitable to the receiver alone; 
and that it ought not to be offered for the living and the 


dead, for sins, punishments, satisfactions, and other necessi- 
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ties: let him be accursed. 

Canon IV. If any shall say, that by the sacrifice of the 
mass, blasphemy is offered to the most holy sacrifice of Christ, 
accomplished on the cross, or that that is dishonoured by 
this: let him be accursed’’. 

Private or solitary mass was unknown in the early church ** 
and the departure of the Roman Catholic church was autho- 
rised at the Council of Trent, ‘in 1562, under the following 
decree. 

‘¢ The holy synod could indeed wish, that in every mass, the 
faithful, who are present, should communicate not only in 
spiritual affection, but also in sacramental receiving of the 
eucharist, in order that they might more abundantly profit by 
this most holy sacrifice: but, if this may not always be, she 
does not therefore condemn those masses in which the priest 
alone sacramentally communicates, as if they were private and 
unlawful; but approves and commends them, For those 
masses also ought to be accounted common, partly, because in 
them, the people spiritually communicate, and partly because 
they are celebrated by the public minister of the church, not 
for himself only, but for all the faithful who belong to the 
body of Christ.” 

Canon VIII. If any shall say, that the masses, in which the 
priest alone receives sacramental communion, are unlawful, 
and therefore to be abolished ; let him be accursed’. 

The error of receiving the communion in one kind was 
advocated from an early period, but it was immediately sup- 
pressed by the church. Thus Pope Gelasius'*, a. p. 494: ““ We 
have found that some persons receive only a portion of the 
holy body, and abstain from the sacred blood, who without 
doubt ought either to receive the entire sacrament, or to be 


> Vide Art. XX XI. of the Church of England, contra. 

6 Bingham, vi. 721. 1 Short’s Church Hist. 29. 

*7 Sess. XXII. cap. 6, et Can. VIII. Conc. XIV. 852—856. Vide Art. 
XXXI. of the Church of England, contra. Et etiam Rubric at the end of 
the Communion Service. 

18 Epist. ad Majoric et Joan. Decret. III. P. de Consecr. dist, II. g. 12, 
et vide etiam Bingham, vi. 813,772. Peckham’s Const. 1281. 
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expelled from it entirely; because a division of one and the 
same mystery cannot take place without gross sacrilege.” 

At the Council of Braga’, 4. vp. 675: “* We have heard 
that some give to the people the bread of the eucharist dipped 
in the wine, instead of the full communion, .... which 
receives no sanction from the Gospel, where he gave to the 
apostles his body and his blood; for the giving of the bread 
is mentioned separately, and the giving of the cup is men- 
tioned separately : and therefore all such error and presumption 
ought to cease.” And this decree was to be enforced on pain 
of suspension and deposition. 

Notwithstanding these explicit ordinances, the following 
articles were agreed upon at the Council of Constance, a. v. 
1415, being the first synodiacal prohibition of the administra- 
tion of the holy eucharist in both kinds*’. 

‘“‘ Whereas, in some parts of the world, certain persons 
rashly presume to assert, that the Christian people ought to 
receive the holy sacrament of the eucharist under both kinds 
of bread and wine: and do everywhere communicate the laity, 
not only in the bread, but also in the wine; and pertinaciously 
assert also, that they ought to communicate after supper, or 
else not fasting, doing this contrary to the laudable custom of 
the church, which is agreeable to reason, which they damnably 
endeavour to reprobate as sacrilegious, this present holy ge- 
neral Council of Constance, lawfully assembled in the Holy 
Ghost, earnestly desiring to protect the safety of the faithful 
against this error, after much and mature deliberation had of 
many, who are learned both in divine and human law, declares, 
decrees, and determines, that, although Christ instituted this 
venerable sacrament after supper, and administered it to his 
disciples under both kinds of bread and wine, yet, notwith- 
standing this, the laudable authority of the sacred canons, and 
the approved custom of the church has observed, that this 
sacrament ought not to be performed after supper, nor be 
received by the faithful unless fasting, except in the case of 
sickness, or any other necessity, either duly conceded or ad- 
mitted by the church; and, in like manner, that although in 
the primitive church, this sacrament was received of the 
faithful under both kinds, yet for the avoiding any dangers and 
scandals, the custom has reasonably been introduced that it be 
received by the officiating persons under both kinds, but by 


19 Cone. VI. 562. *° Cone. XIIZ. 100, 101. Perc. Hist. Not. 19. 
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the laity only under the kind of bread: since it 18 to be 
believed most firmly, and in no wise to be doubted, that the 
whole body and blood of Christ is truly contained as well 
under the species of bread, as under that of wine... . . 

‘‘ Also the same holy synod decrees and declares, upon this 
subject, that processes be directed to the most reverend fathers 
in Christ, the lord patriarchs, &c., in which shall be charged 
and commanded, under pain of excommunication, by the 
authority of this council, that they effectually punish those 
who act contrary to this decree, and who, by communicating 
the people under both kinds of bread and wine, have exhorted 
and taught that it ought to be so donc: and if they return to 
repentance, let them be received into the bosom of the church, 
a wholesome penance being enjoined them proportioned to 
their offence. But if any of them, with a hardened heart, 
shall refuse to return to repentance, they are to be compelled, 
as heretics, by ccclesiastical censures, the assistance of the 
secular arm being called in (if necessary).” 

It will be perceived that the synod, though they confess 
that Christ administered the holy sacrament to his disciples 
under both species of bread and wine, yet essentially rejected 
the commandinent of Ciod, by ordaining, that ‘ no presbyter, 
under pain of excommunication, communicate to the people 
under both kinds.” 

In 1562, other decrees were issued by the Council of Trent, 
thus ;—Canon I. If any shall say, that by the command of 
God, or as necessary to salvation, all and sundry of the faith- 
ful of Christ ought to receive both kinds of the most holy 
sacrament of the eucharist: let him be accursed. 

Canon IJ. If any shall say, that the holy Catholic church 
has not been induced by just causes and reasons, to commu- 
nicate to the laity, and also to the clergy who do not celebrate 
the service, under the same kind of bread only: or that she 
has erred in so doing: let him be accursed. 

Canon III. If any shall deny, that whole and entire Christ, 
the fountain and author of all graces, is received under the 
one kind of bread, because, as some falsely assert, he 1s not 
received under both kinds according to Christ’s institution : 
let him be accursed. *'. 


4 
21 Qonc. XIV. 846, 847. Art. XXX. of the Church of England, contra, 
The Council of Trent anathematized, among others, Cyprian, (Epist. ad 
I, 185-9,) Julius, Bishop of Rome, (Epist. ad. Epise. ~ 
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With respect to transubstantiation, St. Chrysostom himself, 
in his Epistle written to Ceesarius against the heresy of Apol- 
linarius, says**, ‘‘ As, before the bread be sanctified, we call it 
bread, but when God’s grace hath sanctified it by the means of 
the priest, it is delivered from the name cf bread, and is reputed 
worthy the name of the Lord’s body, although the nature of 
the bread remain still in it; and it is not called two bodies, 
but one body of God’s Son: so likewise here, the Divine 
Nature residing in the body of Christ, these two make one 
Son, and one Person.” 

Theodoret* states that, our Saviour, ‘in the delivery of the 
mysteries, called bread his body, and that which was mixed 
‘in the cup’ his blood:” that he “changed the names, and 
gave to the body the name of the symbol,” or sign, ‘‘ and to the 
symbol the name of the body ;” that he “ honoured the visible 
symbols with the name of his body and blood; not changing 
the nature, but adding grace to nature,” and that “ this most 
holy food is a symbol and type of those things whose names it 
beareth,” to wit, ‘‘ of the body and blood of Christ.” 

Gelasius** writeth thus: ‘‘ The sacraments which we receive 
of the body and blood of Christ are a divine thing, by means 
whereof we are made partakers of the Divine nature; and yet 
the substance or nature of bread and wine doth not cease to 
be. And indeed the image and similitude of the body and 
blood of Christ are celebrated in the action of the mysteries. 
It appeareth, therefore, evidently enough unto us, that we are 
to hold the same opinion of the Lord Christ himself which we 
profess, celebrate, and are, in his image; that as” those sacra- 
ments, “ by the operation of the Holy Spirit, pass into thus, 
that is, into the Divine substance, and yet remain in the pro- 
priety of their own nature; so that principal mystery itself, 
whose force and virtue they truly represent,” should be 


Decret. III. P. de Consecr. dist. IT. s. 7,) Ambrose, (Comment. in 1 Cor. 
xi. 274,) Leo. I. Bishop of Rome, (Sermo IV. in Quadrages. v. V. pars 2, p. 
822,) Gelasius, Bishop of Rome, (Epist. ad Majoric et Joan. Decret. IIT. P. 
de Consecr. dist. II. s.12,) the Fathers in the Council of Braga, (Conc. 
VI. 562,) the Compilers of the Oriental Rubric, (cited by Renaudot, IT. 
120,) Albertus Magnus, (4 Sent. dist. 8, Art. 13, tom. iv.) Alexander of 
Hales, (Quest. 32, Mom. I. Art. 2, tom. iv. 123.) Perceval on Roman 
Schism, 444, 445, passim. 

*8 Chrysost. ad Casarium monachum. Archb, Usher's Answer to a 
Jesuit, 59. 

*8 Theod. Dialog. I. “Arpemros, fol. 8, edit. Rom. an. 1547. 

*% Gelas. de Duab. Natur. in Christo, contra Eutychen. 
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conceived to be, namely, to consist of two natures, divine 
and human; the one not abolishing the truth of the other. 

Ephremius*’, the patriarch of Antioch, has also spoken 
of the distinction of these two natures in Christ, and 
said, that “no man having understanding could say, that 
there was the same nature of that which could be handled, 
and of that which could not be handled, of that which was 
visible, and of that which was invisible ;” addeth, ‘‘ and even 
thus the body of Christ which is received by the faithful,” 
(the sacrament he meaneth;) “ doth neither depart from its 
sensible substance, and yet remaineth undivided from intelli- 
gible grace; and baptism, being wholly made spiritual, and 
remaining one, doth both retain the property of its sensible 
substance, (of water, I mean,) and yet loseth not that which 1s 
made **.” 

The history of the doctrine of transubstantiation is thus 
stated by Waterland. ‘In the year 787, the second Council 
of Nice began with a rash determination, that the sacred 
symbols are not figures or images at all, but the very body 
and blood. 

About 831, Paschasius Radbertus carried it further even to 
transubstantiation, or somewhat very lke it. 

The name of transubstantiation is supposed to have come in 
about a.v. 1100, first mentioned by Hildebertus Cenomanensis 
of that time*’. In 1215, the doctrine was made an article of 
faith by the Lateran Council, under Innocent I11.**” 

In the exposition of faith, as contained in Canon I. of the 
fourth Council of Lateran, a.p. 1215, there are these words: 
—‘* Whose (Jesus Christ’s) body and blood in the sacrament 
of the altar are truly contained under the species of bread and 
wine, which, through the Divine power, are transubstantiated, 
the bread into the body, and the wine into the blood, that for 


*5> Ephremius de Sacris Antiochie, Legib. lib. I. in Photii Bibliotheca, 
Cod. 229. Archb. Usher’s Answer to a Jesuit, €0. 

*6 Vide etiam Tertul. in lib. de Anima, cap. 17, cui titulus, de Quinque 
Sensibus. Tertul. de Resurrect. Carnis, cap. 37. Orig. in Levit. cap. J0, 
Hom. VII. Aug. in Evang. Johan. Tract. 25, 26,50. Euseb. lib. iii. 
Ecclesiast. Theologix:, cont. Marcell. Clem. Alex. Padag. lib. ii. ec. 2. 
Tertul. advers. Marcion, lib. iv. c. 40. | Euseb. lib. viii. Demonst. Evang. 
in fine, cap. 1. Luke xxii. 18. Matth. xxvi. 29. Mark xiv. 25. 1 Cor. | 
xi. 25. Archb. Usher’s Answer to a Jesuit, 41—44. 

*7 P, 689, edit. Benedict. 

°° Waterland’s Works, vii. 182; et vide etiam ibid. viii. 235. 
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the fulfilment of the mystery of unity, we may receive of his, 
that which he received of ours **.” 

Prior to a.p. 1215, Tunstall, Bishop of Durham, says,— 
‘concerning the manner in which that” (the sacramental 
change of the elements) “ is effected. it were better to leave 
every person to his own conjecture, as it was free to do before 
the Council of Lateran.” 

In 1551, the Council of Trent * decreed, by Canon I. If 
any shall deny, that in the sacrament of the most holy eucha- 
rist, there is contained truly, really, and substantially, the 
body and blood, together with the soul and divinity of our 
Lord Jesus Christ, and so whole Christ; but shall say that He 
is only in it in sign, or figure, or power: let him be accursed. 

Canon IJ. If any shall say, that in the most sacred sacra- 
ment of the eucharist, there remains the substance of bread 
and wine, together with the body and blood of our Lord 
Jesus Christ; and shall deny that wonderful and singular con- 
version of the whole substance of the bread into the body, 
and of the whole substance of the wine into the blood, while 
only the appearance of bread and wine remain, which conver- 
sion the Catholic church most aptly styles transubstantiation : 
let him be accursed *’. 

Canon 1V. If any shall say, that when consecration is per- 
formed, the body and blood of our Lord Jesus Christ is not in 
the admirable sacrament of the eucharist, but only in the use, 
whilst it is taken, but not before or after; and that in the 
consecrated hosts or particles, which are reserved or remain 
after communion, there does not remain the true body of the 
Lord: let him be accursed. 

Canon VIII. If any shall say, that Christ, as exhibited in 
the eucharist, 1s eaten only spiritually, and not also sacra- 
mentally and really: let him be accursed **. 

Canon VI. If any shall say, that in the holy sacrament of the 
eucharist, Christ, the only begotten Son of God, is not to be 
adored even with the external worship of latria, which is due 
to the true God, and therefore that it is not to be venerated 


29 Conc. XI., 143. 

30 Sess. XIII. Conc. XTV., 805—809. 

31 Conc, XIV., 805-—809 ; et vide etiam Art. XXVIII. of the Church 
of England, conira. 

82 Conc. Trent, Sess. XIII. Conc. XIV., 805—809. Sed vide Art. 
XXVIII. and XXIX. of the Church of England, contra, 
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with peculiar festive celebration; nor to be solemnly carried 
about in procession, according to the laudable and universal 
rite and custom of Holy Church; or not to be publicly ex- 
hibited to the people, to be adored by them; and that its 
adorers are idolaters: let him be accursed **. 

“If any shall say, that it is not lawful for the sacred 
eucharist to be reserved in the sacristy, but that immediately 
after consecration it must necessarily be distributed to the 
by-standers; or that it is not lawful for it to be carried with 
honour to the sick: let him be accursed *, 

“Tf any shall say, that faith alone is a sufficient prepa- 
ration for receiving the sacrament of the most holy eucharist : 
let him be accursed. And, lest so great a sacrament should 
be taken unworthily, and thus to death and condemnation, 
this holy synod decrees and declares, that to those, who are 
burdened by a consciousness of mortal sin, however they may 
think themselves to be contrite, sacramental confession, if a 
confessor can be found, is of necessity to be used beforehand. 
But if any one shall presume to teach, to preach, or pertinaci- 
ously assert the contrary, or even to defend it in a public dis- 
putation : let him be thereupon actually excommunicated **.” 

The unscriptural doctrine of transubstantiation, as stated by 
Dr. Southey”, arose from taking figurative words in a literal 
sense; and the Romanists do not shrink from the direct infe- 
rence, that if their interpretation be just, Christ took his own 
hedw in his own hands, and offered it to his disciples. But 


* Conc. Trent, a. D. 1551, Canon VI. Sess. XIII. Conc. XIV., 805— 
809. Sed vide Art. XXV.and XXVIII. of the Church of England, and 
the protest at the end of the Communion Service, contra. 

*4 Conc. Trent, a.D. 1551. Canon VII. Sess. XIII. Cone. XIV., 805— 
809. Sed vide Art. XXVIII. of the Church of England, and Rubrick 
after the Communion, contra, 

35 Conc. Trent, a.p.155t. Canon XI. Sess. XITI. Conc. XIV., 805— 
809. Sed vide Exhortation preparatory to the Administration of the Sacra- 
ment, as prescribed by the Church of England, and Art. XXVIII. of the 
Church of England, contra. ; 

The Lutheran Church holds the doctrine of consubstantiation : that is, that 
the body of Christ is so with the bread, or in the bread, that it is actually 
eaten wit.1 the bread; and whatsoever motion or action the bread hath, the 
body of Christ has the same; so that the body of Christ may truly be said 
to be borne, given, received, eaten, when the bread is borne, given, received, 
or eaten; that is, This is my body. 

The doctrine of the Church of England is, that the bread and wine are 
outward, and visible signs of the body and blood of Christ, which body and 
blood are received and eaten in a heavenly or spiritual manner by the 


faithful in the Lord’s Supper.--] Short’s Church Hist, 26}, 262. 
® Book of the Church, 187. 
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all minor difficulties may easily be overlooked, when the Epwaxp VI. 


flagrant absurdity of the doctrine itself is regarded. For 
according to the Church of Rome, when the words of con- 
secration have been pronounced, the bread becomes that same 
actual body of flesh and blood in which our Lord and Saviour 
suffered upon the cross; remaining bread to the sight, touch, 
and taste, yet ceasing to be so, . . . and into how many 
parts soever the bread may be broken, the whole entire body 
is contained in every part. And this, they pretend, is that 
daily bread, for which our Saviour has instructed us to pray! 

The priest when he performed this stupendous function of 
his ministry, had before his eyes, and held*’ in his hands, the 
Maker of heaven and earth; and the inference which they 
deduced from so, blasphemous an assumption was, that the 
clergy were not to be subject to any secular authority, seeing 
that they could create** God their Creator ! 

No pictures or images were allowed in Christian churches 
during the primitive ages. ‘‘ Indeed,” observes Archbishop 
Usher”, “in so great account was the use of images among 
them, that in the ancientest and best times, Christians would 
by no means permit them to be brought into their churches: 
nay, some of them would not so much as admit the art itself 
of making them ; so jealous were they of the danger, and care- 
ful for the prevention of the deceit, whereby the simple might 
any way be drawn on to the adoring of them.” 

‘“¢ We are plainly forbidden,” saith Clemens Alexandrinus“, 
“to exercise that deceitful art. For the prophet saith, ‘ Thou 
shalt not make the likeness of any thing, either in heaven, or 
in the earth beneath.’ ”°—‘‘ Moses commandeth men to make 
no image that should represent God by art*'.”—“ For, in 
truth, an image is a dead matter, formed by the hand of an 
artificer. But we have no sensible image made of any sensible 
matter, but such an image as is to be conceived with the 
understanding **.” 

When Adriah the Emperor “ had commanded that temples 


37 Urban VIII., im his preface before the Missal; quoted in Hicke’s 
True Notion of Persecution stated, 22. 

#8 Eadmer. Acta Sanctorum Apr. tom. ii. 919. Stella Clericorum, quoted 
by Jeremy Taylor, vol. ix. 408. : 

89 Answer to a Jesuit, 435. 

“ Clemens Alexand. Protrepfic. ad Gentes. 

“1 Peedagog. lib. ili. cap. 2. 

# Clemens Alexand. in Protreptic. 
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should be made in all cities without images “’,” it was pre- 


sently conceived that he did prepare those temples for Christ, 
as (Elius Lampridius noteth in the “ Life of Alexander 
Severus;” which is an evident argument that it was not the 
use of Christians in those days to have any images in their 
churches. 

And for keeping of pictures out of the church, the Canon 
of the Eliberine, or [liberitane Council, held in Spain about 
the time of Constantine the Great, is most plain. ‘“ It 
is our mind that pictures ought not to be in the church, lest 
that which is worshipped or adored should be painted on 
walls **.” 

“The Gentiles,” saith St. Ambrose“, ‘ worship wood, 
because they think it to be the image of God; but the image 
of the invisible God is not in that which is seen, but in that 
which is not seen.”—‘‘ God would not have himself wor- 
shipped in stones,” saith the same father in another place“: 
and, ‘“‘The church knoweth no vain ideas and divers figures 
of images, but knoweth the true substance of the Trinity ‘7.” 
So St. Jerome *: ‘ We worship one image, which is the 
image of the invisible omnipotent God.” So likewise St. 
Augustine“: ‘In the first commandment, any similitude of 
God, in the figments of men, is forbidden to be worshipped ; 
not because God hath not an image, but because no image of 
him ought to be worshipped, but that which is the same 
thing that he 1s (Coloss. 1. 15, Heb. 1. 3), nor yet that for him, 
but with him.” As for the representing of God in the simi- 
litude of man, he resolveth, that “it 1s utterly unlawful to 
erect any such image to God in a Christian church °°.” 

If it be inquired who they were, that first brought in this 
use of images into the church, it may well be answered, that 
they were partly lewd heretics, partly simple Christians, 


“8 Lamprid, in Alexandro. “ Concil. Elib. cap, xxxvi. 

45 Ambros. in Psal. cxviii. Octonar. x. 

#8 Ibid. Epist. xxxi. ad Valentinianum Imp. 

47 Thid. de Fuga Seculi, cap. v. 

48 Hieronym. lib. iv. in Ezec. cap. xvi. 

4° Augustin. Epist. cxix. ad Januar. cap. xi. 

6° Augustin. de Fide et Symbol. cap. vii. Vide etiam Amphiloch. citatus 
a Patrib. Concilii Constantinop. ann. 754. Epiphan. Epist. ad Johan. 
Hieroso]. tom. i. Oper. Hieronym. Epist. LX. Epiphan. citatus a Concil. 
Constantinop. in Act. VI. tom. v. Concil. Nicsen. II. Epiphan. in Panar. 
Heeres. [xxix. 447. 
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newly converted from paganism, the customs whereof they 
had not as yet so fully unlearned” **, 

At that assembly, commonly called the General Council 
of Nice, a. pv. 787, the worship of images were decreed :— 
‘“‘ We salute the honourable images; let them be anathema 
who do not.”—“ We honourably worship the holy and vener- 
able images **.”——“* The honour rendered to the image is trans- 
mitted to the prototype; and he who worships the figure, 
worships the substance of that which is represented by it **.” 

Charlemagne, supported by almost the entire of the church, 
protested against the decrees of this Nicene Council, and pub- 
lished the ‘Caroline Books,” stating the grounds of his objec- 
tions, which were transmitted to Pope Adrian, who fruitlessly 
attempted to answer the objections that were urged. 

To determine this controversy, a council assembled at 
Franckfort, a. v. 794, composed of British, Gallican, German, 
and Italian bishops, at which two legates from the Bishop of 
Rome were present. 

The Anglican and other churches considered that, as to the 
images of Christ, he being God as well as man, it was 
impossible to represent him by an image. For either the 
image would represent only his manhood, which would not 
be Christ, but merely a division of the two natures which 
are In him, or otherwise it must be supposed that the incom- 
prehensible deity was compreliended by the lines of human 
flesh : in either case the guilt of blasphemy would be incurred. 
But they were also opposed to the use of all images in reli- 
gious worship; considcring it to be a dishonour to the saints, 
and a mere taint of heathenism. 

It was proved to be condemned by the Scriptures, arid 
uncountenanced by Epiphanius, Gregory, Chrysostom, A tha- 
nasius, and others, who had forbidden images altogether, not 
suffering them even in private houses for fear of their becoming 
a sort of lares, or household gods”. 


‘1 Archb. Usher’s Reply to a Jesuit, 440, 441; et etiam ibid. passim, 
430—445. 

*2 Augustin. de Moribus Ecclesize Catholics, cap. xxxiv. Hincmar. 
Remens. lib. contra Hincmar. Laudunens, cap. xx. Egolismens Monach. 
in Vita Caroli Magni. Annal. Fuldens. Ado, Regino, et Hermann. Cont- 
ract. in Chronic. ann. 794. 

38 Conc. Nice II. a.p. 787, Conc. VIT., 318, 322. 

54 Conc. VILI., 556. 

55 Conc. VIL., 436, 440, 441, 444, 508. Perceval on Schism, 77, 78 
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Upon these and other grounds, the Council at Franckfort 
“ rejected,” “ despised, and “ condemned,” the decrees of the 
Council at Nice ™. 

The decrees of the Nicene Synod were again condemned at 
Constantinople, a.p. 814°"; and, a.p. 824, were likewise 
rejected by a great assembly of bishops at Paris **. 

Notwithstanding these explicit rejections, the Council of 
Trent, a.p. 1563, unsanctioned by Scripture, made the fol- 
lowing decree :—‘“ The holy synod commands, moreover, that 
the images of Christ, of the Virgin mother of God, and of other 
saints, are to be especially had and retained, in the temples, and 
that due honour and veneration be paid to them; . . . he- 
cause the honour which is shown to them, is referred to the 
prototypes which they represent: so that by the images which 
we kiss, and before which we uncover our heads, and fall down, 
we adore Christ and reverence the saints, whose likeness they 
bear. As was ordained by the decrees of the councils, but 
especially of the second Nicene Synod. . . . But if any 
shall teach, or think, contrary to these decrees, let him be ana- 
thema *.” 

The doctrine of purgatory °° has been entertained by numer- 
ous sects, but there is no necessary connexion between praying 
for the dead and the belief in purgatory’; in fact, a short 
form of prayer is inserted for the dead in the Canons of 
Cloveshoo ™. 

Tertullian * counteth it injurious unto Christ, to hold that 
such as be called from hence by him are in a state that should 
be pitied. Whereas they have obtained their desire of being 
with Christ, according to that of the apostle (Philip. i. 28), 
‘“‘ T desire to depart and be with Christ.” 

St. Ambrose", in his book of the ‘“‘ Good of Death,” teacheth 
us death “is a certain haven to them who, being tossed 
in the great sea of this life, desire a road of safe quietness ;” 


56 “ Qui supra sanctissimi patres nostri omnimodis adorationem et servi- 
tutem reruentes, contempserunt, atque consentientes condemnaverunt.”— 
Conc. VIi., 1057. 

57 Thid. 1299. *8 Thid. 1542. 

6 Conc. Trent, a.p. 1563. Sess. XXV., Conc. XIV., 895. Vide etiam 
Conc. VIIT., 1127, 1128, et Art. XXII. of the Church of England, contra. 

¢ Vide Archb. Usher’s Reply to a Jesuit, 150—167. 

$1 Bingham’s An. vi. 671, 688. Soames, 324, 325, 349, 362. 1 Short’s 
Church Hist. 26. 

62 Johnson’s Canons, Pref. xix. ; et etiam 747. 

63 Tertul. lib. de Patient. cap. ix. Ambrose de Bono Mortis, cap. iv. 
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and 


that “it maketh not a man’s state worse, but such as it findeth 
in every one, such it reserveth unto the future judgment, and 
refresheth with rest ;” that thereby “a passage is made from 
corruption to incorruption, from mortality to immortality, 
from trouble to tranquillity ®*.” Therefore he saith, that 
where “ fools do fear death as the chief of evils, wise men do 
desire 1t as a rest after labours, and an end of their evils:” 
and upon these grounds exhorteth us, that “ when that day 
cometh, we should go without fear to Jesus our Redeemer, 
without fear to the council of the patriarchs, without fear to 
Abraham our father; that without fear we should address 
ourselves unto that assembly of saints and congregation of the 
righteous. Forasmuch as we shall go to our fathers, we shall 
go to those schoolmasters of our faith; that albeit our works 
fail us, yet faith may succour us, and our title of inheritance 
defend us °7.” 

Gregory Nazianzen, in his funeral orations, so far from 
thinking of any purgatory pains prepared for men in the other 
world, plainly denieth® that, after the night of this present 
life, ‘‘ there is any purging” to be expected. And therefore 
he telleth us®, “ that it is better to be corrected and purged 
now, than to be sent unto the torment there, where the time 
of punishing is, and not of purging.” 

St. Jerome’ comforteth Paula for the death of her 
daughter Blcesilla, in this manner:—‘ Let the dead be 
lamented, but such a one whom Gehenna doth receive, whom 
hell doth devour, for whose pain the everlasting fire doth burn. 
Let us, whose departure a troop of angels doth accompany, 
whom Christ cometh forth to meet, be more grieved if we do 
longer dwell in this tabernacle of death; because, as long as 
we remain here, we are pilgrims from God.” 

Gennadius”, in a book wherein he purposely taketh upon 
him to reckon up the particular points of doctrine received by 
the church in his time, when he cometh to treat of the state 
of souls separated from the body, maketh no mention at all 
of purgatory, but layeth down this for one of his positions :— 


65 Ambrose de Bono Mortis, cap. iv. 86 Ibid. cap. viii. 

67 Ibid. cap. xii. °8 Nazianz. Orat. XXXII. in Pascha. 

6° Ibid. Orat. XV. in Plagam grandinis, indeque in locis Communib. 
Maximi, Serm. XLV. et Antonii, part ii. Serm. XCIV. 

79 Flieron. Epist. XXV. 

71 Gennad, de Ecclesiastic. Dogmatib. cap. xxix. 
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‘¢ After the ascension of our Lord into heaven, the souls of all 
the saints are with Christ, and departing out of the body go 
unto Christ, expecting the resurrection of their body, that 
together with it they may be changed unto perfect and per- 
petual blessedness; as the souls of the sinners also, being 
placed in hell under fear, expect the resurrection of their body, 
that with it they may be thrust unto everlasting pain.” 

In like manner, Olympiodorus, expounding that place of 
Ecclesiastes 7, ‘‘ If the tree fall toward the south, or toward 
the north, in the place where the tree falleth, there it shall be,” 
maketh this inference thereupon”: “In whatsoever place, 
therefore, whether of light or of darkness, whether in the 
work of wickedness or of virtue, a man is taken at his death, 
in that degree and rank doth he remain; either in light with 
the just and Christ the king of all, or in darkness with the 
wicked and the prince of this world “*.” 

About the middle of the third century, Origen asserted 
that the faithful (the apostles themselves not excepted) would, 
‘“‘ at the day of judgment, pass through a purgatorial fire ;” to 
endure a longer or a shorter time, according to their imper- 
fections. “In this hypothesis, directly contrary to many 
express texts of Scripture,” he was followed by some great 
men in the Church. It appears that, a. p. 398, the doctrine 
of purgatory was new, as St. Augustin alludes to it, as a 
thing which “ possibly may be found so, and possibly never :” 
so likewise Bede, as “not altogether incredible.” 

Towards the end of the fifth century, Pope Gregory under- 
took to assert this problem ;—four hundred years after, Pope 
John XVIII., or, as some say, XILX., instituted a holyday, 
wherein he required all men to pray for the souls in purga- 
tory ;—at length the Cabal at Florence’, 1438, turned the 
dream into an article of faith. 

The definition of purgatory, according to the Council of 
Florence is, “ If any true penitents depart this life in the love 
of God before that they have made satisfaction by worthy 
fruits of penance for faults of commission and omission, their 
souls are purified by the pains of purgatory, and that for their 


72 Eccles. xi. 3. 78 Olymp. in Eccles. xi. 

7 Vide etiam 1 John i. 7; John v. 24; 1 Cor. xv. 18; 1 Thess. iv. 16; 
Rev. xiv. 13; 2 Cor. v. 6,8; Isai. viii. 19,20; Luke xvi. 29, 30. Anton. 
Meliss. part i. Serm. LVIII. &c. 

7 Conc, XITI., 515, 


VL] THE HOUSE OF TUDOR. 239 


release from these pains, the suffrages of the faithful who are Epwanp VI. 


alive are profitable to them: to wit, the sacrifices of masses, 
prayers and alms, and other works of piety, which, according 
to the appointment of the church, are wont to be made by the 
faithful for other believers.” 

In 1568, the Council of Trent made the following de- 


cree, concerning indulgences. ‘“‘ The holy synod teaches _ 


1547—1553. 


INDULGENCES. 


-_ 


and enjoins that the use of indulgences, being extremely eit lrias 
: 8. 


wholesome for Christian people, and approved by the autho- 
rity of the sacred councils, be retained in the church, and 
condemns with anathema those who either assert that they 
are useless, or deny that the church has the power of granting 
them, &c7’.” 

Dr. Southey ” observes, ‘‘ Happily for mankind, the autho- 
rity of the pope extended over purgatory. The works of 
supererogation were at his disposal, and this treasury was in- 
exhaustible, because it contained an immeasurable and infinite 
store derived from the atonement, one drop of the Redeemer’s 
blood being sufficient to redeem the whole human race, the 
rest which had been shed during the passion was given as a 
legacy, to be applied in mitigation of purgatory,-as the popes 
in their wisdom might think fit. So they, in their infallibility, 
declared, and so the people believed! The popes were liberal 
of this treasure. If they wished to promote a new practice 
of devotion, or encourage a particular shrine, they granted to 
those who should perform the one, or visit the other, an 
indulgence, that is, a dispensation for so many years of purga- 
tory; sometimes for shorter terms, but often by centuries, or 
thousands of years, and, in many cases, the indulgence was 
plenary. .... a toll-ticket entitling the soul to pass scot- 
free.” 


78 Conc. Florence, a.D. 1438, Sess. XXV.; Conc. XIIL., 515, vide etiam 
Conc. Trent, a.pD. 1563, Sess. XXV., Conc. XIV., 894. The Fathers of 
the Church who have borne witness against the doctrine of purgatory, are 
Irenzeus, (Adv. Heeres. 1. v. c. 5); Cyprian, (Ad Demetrian., I. 404); Atha- 
nasius, (de Virgin., i. 1056); Hilary, (Tract. in Ps. exx. IIT. 24) ; Gregory 
Nazianzen, (in Plagam grandinis, 229); Gregory Nyssen, (a. p. 371, Dial. 
de Anim. et Resurrect. tom. II. 651); Jerome, (in Esaiam, c. 49, tom. v. 
219); Cyril of Alexandria, (Comm. in Joan. Evang. lib. xii. c. 36, 1014); 
Leo I. (Epist. XCI. ad Theodorum, vol. v. 2, 929); Macarius, (Homil. 
XXII. 302); Perceval, on Roman Schism, passim. Vide etiam Art. 
XXXII. of the Church of England, contra. 

77 Conc. X1V., 917. Vide Art. XXII. of the Church of England, contra. 

78 Southey’s Book of the Church, 184. 
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It was the practice of the primitive Christians”, in cases of 
gross sin, and when the conscience was troubled, publicly to 
acknowledge their misdeeds before God and man, or to make 
a confession to a priest, in order that they might be directed 
to the paths of religion, and to receive such other advice as 
might be requisite towards a reformed life. 

Chrysostom”, in alluding to confession saith, “ It is not neces- 
sary that thou shouldest confess in the presence of witnesses : 
let the inquiry of thy offences be made in thy thought; let 
this judgment be without a witness; let God only see thee 
confessing.” —‘“ Therefore I intreat and beseech and pray you, 
that you would continually make your confession to God. 
For I do not bring thee into the theatre of thy fellow-servants, 
neither do I constrain thee to discover thy sins unto men: 
unclasp thy conscience before God, and show thy wounds unto 
him, and of him ask a medicine. Show them to him that 
will not reproach, but heal thee. For although thou hold thy 
peace, he knoweth all*.” 

St. Augustine® also expresses himself to the same effect. 
* What have I to do with men that they should hear my 
confessions, as though they should heal all my diseases ?” 

Origen® saith, ‘‘ Look about thee diligently unto whom thou 
oughtest to confess thy sin. Try first the physician, unto 
whom thou oughtest to declare the cause of thy malady, who 
knoweth to be weak with him that is weak, to weep with 
him that weepeth, who understandeth the discipline of con- 
doling and compassionating; that so at length, if he shall 
say anything, who hath first showed himself to be both a 
skilful physician and a merciful, or if he shall give any 
counsel, thou mayest do and follow it.” 

For as St. Basil®* well noteth, ‘‘ The very same course is to 
be held in the confession of sins, which is in the opening of the 
diseases of the body. As men therefore do not discover the 
diseases of their body to all, nor to every sort of people, but to 
those that are skilful in the cure thereof; even so ought the 


7° Bingham’s Ant. vi. 871, viii. 117, 130. Johnson’s Canons, 994, 30. 

80 Chrysost. Homil. de P:onitent. et Confession, tom. v, edit. Latin. Col. 
901, edit. Basil. ann. 1558, 

61 Td circa finem, Hom. V. zepi dearakjrrov, de incomprehensib. Dei 
Natur. tom. VI. edit. Grac. D. Hen. Savil, 424, et tom. v. 262, 263. 
Archb. Usher’s Reply to a Jesuit, 77. 

8 Aug. Confess. lib. x. cap. 3. 8 Orig. in Peal. xxxvii. Hom. II. 

84 Basil. in Regul. brevioribus Resp. 229. 
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confession of our sins to be made unto such as are able to cure 
them, according to that which was written®, ‘ Ye that are 
strong, bear the infirmities of the weak, that is, take them 
away by your diligence;” and to the same effect saith Ori- 
gen**, ‘“ If he understand and foresee tnat thy disease is such 
as ought to be declared in the assembly of the whole Church, 
and cured there, whereby, peradventure both others may be 
edified, and thou thyself more easily healed; with much de- 
liberation, and by the very skilful counsel of that physician, 
must this be done.” 

St. Chrysostom®’ in expounding 1 Cor. xi. 28:—‘“ Let a 
nan examine himself, and so let him cat of that bread, and 
drink of that cup :”’—saith, “‘ Let every one examine himeelf, 
and then let him come. He doth not bid one man to examine 
another, but every one himself; making the judgment private, 
and the trial without witnesses ;” and in the end of his second 
homily of fasting (which, in others, is the eighth de Peni- 
tentia), frameth his exhortation accordingly ®*: ‘“* Within thy 
conscience, none being present but God, who seeth all things, 
enter thou into judgment, and into a canal of thy sins, and 
recounting thy whole life, bring thy sins unto judgment in 
thy mind: reform thy excesses, and so with a pure conscience 
draw near to that sacred table, and partake of that holy 
sacrifice *.” 

Respecting absolution, even St. Chrysostom says, ‘‘ None 
can forgive sins but God alone.” “To forgive sins belongeth 
to no other®’.” “ To forgive sins 1s possible to God only °*.” 
‘¢‘ God alone doth this; mth also he worketh in the washing 
of the new birth’.” Wherein that the work of cleansing the 
soul is wholly God’s, and the minister hath no hand at all in 
effecting any part of it. Optatus proveth at large, in his fifth 


®5 ‘Vide Archb. Usher’s Reply to a Jesuit, 74—99. 
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book against the Donatists; showing that “none can wash 
the filth and spots of the mind but He who is the framer of 
the same mind;” and convincing the heretics, as by many 
other testimonies of holy Scriptures, so by that of Isaiah 1. 18, 
which he presseth in this manner™: “It belongeth unto God 
to cleanse, and not unto man;” he hath promised by the 
prophet Isaiah, that he himself would wash, when he saith, 
‘If your sins were as scarlet, | will make them as white as 
snow.’ I will make them white, he said; he did not say, I 
will cause them to be made white. If God hath promised this, 
why will you give that, which is neither lawful for you to 
promise, nor to give, nor to have? Behold, in Isaiah, God 
hath promised that he himself will make white such as are 
defiled with sins, not by man®.” 

This doctrine was held by the Church of Rome; for 
Gregory the Great, upon Psalm xxxii. 5, ‘I said, I will con- 
fess my transgressions unto the Lord; and thou forgavest the 
iniquity of my sin,” conceived the following to be a sound 
paraphrase®’, “Thou who alone sparest, who alone forgivest 
sins. For who can forgive sins but God alone**?” 

The Church of Rome, in order to wield a greater political 
influence, by acquiring a knowledge of all the earthly concerns 
of its votaries, but without any Scriptural authority, declared 
that, there was no hope of pardon from God, except through 
confession, and the absolution of a priest; and the priest con- 
sequently assumed the character of a judge, as well as that of 
an adviser. 

The decree of Innocent III., concerning confessions, is con- 
tained in Canon XXI. of those which are designated as 
being under the IV. Lateran Council: ‘* Let every believer of 
both sexes, after he has come to years of discretion, faithfully 
make solitary confession of all his sins, at least once in the 
year, to his own priest, and study to the utmost of his power 
to fulfil the penance enjoined him, reverently receiving the 
sacrament of the eucharist, at least at Easter, unless, per- 


*4 Optat. lib. v. *5 Archb. Usher's Reply to a Puritan, 99—150. ‘ 

86 Thid. 100. 1 Johni.9. Rom. v. 4. 

*7 « Tu, qui solus parcis, qui solus peccata dimittis. Quis enim potest pec- 
cata dimittere, nisi solus Deus ?” Gregor. Exposit. II. Psalmi Peenitential. 

*8 Euthym. cap. xiii. in Matt. Chrysost. in Matt. ix. Homil. XXIX. 
Groec. Novatian. de Trinitat, cap. xiii. Athanas. Orat. III. cont. Arian 
tom. i, 239. Ambros. Epist. LXXVI. ad Studium. Optat. lib. v. contra 
Donatist. August. Tract. IV.in 1 Johan III; et Nov. Test. passim. 
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chance, at the advice of his own priest, he shall be induced to 
abstain from the receiving it, for a time, on some reasonable 
account ; otherwise let him, while living, be denied entrance 
into the church; and, at death, be deprived of Christian 
burial”... . 

By Canon VII. of the Council of Trent, those were to be 
accursed who did not affirm that sacramental confession to the 
priests of every sin was ordained by Christ, and was by divine 
authority necessary for forgiveness. And, by Canon IX. those 
were to be accursed, who affirmed that, the sacramental abso- 
lution of the priest was a ministerial, and not a judicial, act**. 

It was from “ confession and absolution,” that the See of 
Rome was enabled to acquire her almost boundless influence— 
because, from the improper exercise of this authority, the fear 
of human laws became the only restraint upon evil propensi- 
ties, when men were taught to believe that, the account with 
divine justice might easily be settled*°*;—and what moral 
power can be compared with that of him, to whom every 
criminal act, every idle word, every guilty thought, is laid 
open; from whom no secret may be witholden; and from 
whom pardon, if received at all, must be received ? 

Its effect upon the practical morality of private life was 
equally pernicious; for if modesty was brought with a female 
to confession, 1t was a crime that rendered her unworthy of 
absolution, although many questions in confession were 
such’”!, that no mother, be she never so abandoned, would 
have inquired of her daughter; im fact, they were of so vile 
and filthy a character, that, either in a moral or worldly sense, 
they could only have excited the uttermost of disgust in the 
breasts of husbands and of fathers, mingled with sentiments 


°° Sess. XIV. Cone. XIV., 815—826. 

°° Tables were actually set forth by authority, in which the rate of 
absolution for any imaginable crime was fixed, and the most atrocious might 
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repellant to every received notion of innate female modesty, even in the 
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of dark suspicion :—for those who are versed in the frailties 
of human nature must be aware, that impropriety of discourse 
between the sexes, invariably engenders criminal propensities; 
and the pages of history afford cogent evidence, that priests 
can rarely support the character of impeccable beings. 

The penances generally imposed by the clergy, were fasting, 
wandering, laying aside arms, and external pomp, a change of 
clothes, not allowing iron to come near the nails or hair, and, 
though last not least, alms deeds*™*. 

The Council of Trent, in 1547, was the first that decreed 
the necessity of the priests’ intention for the validity of the 
sacraments :—thus, by Canon XI., “If any shall say, that 
there is not required in the ministers, while they perform and 
confer the sacraments, at least the intention of dog what 
the Church does: let him be accursed.” By this doctrine the 
priest can prevent any person from participating in the ordi- 
nances of salvation *°*. 

Those also were to be accursed, who said that, the church 
had not power to dispense with the Levitical degrees of con- 
sanguinity as impediments to marriage’“,—who denied that 
marriage solemnized, but not consummated, was dissolved by 
the religious profession of one of the parties’”,—and those 
who denied that the saints departed, were to be invoked’. 

Mr. Perceval states’, that no one single council, general 
or provincial, or one single ecclesiastical writer, layman or clerk, 
in the first seven centuries, can be cited, which will prove, that 
assent has been enforced to any of the Roman Catholic schis- 
matic doctrines on pain of anathema, or taught an assent to 
any one of them to be essential to salvation, or required an 
assent to any one of them, as a term, of communion. 

In conclusion, Canon III. of the IV. Lateran Council, 
will portray Roman Catholic notions of ‘ Christian charity” 
and “‘ universal toleration :” thus,— 

“ We excommunicate and anathematize every heresy which 
exalteth itself against this holy, orthodox, and Catholic 
faith, which we have set forth above: condemning all heretics, 
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by whatsoever names they may be reckoned: who have indeed 
diverse faces, but their tails are bound together, for they make 
agreement in the same folly. 

‘“¢ Let such persons, when condemned, be left to the secular 
powers who may be present, or to their officers, to be punished 
in a fitting manner, those who are of the clergy being first 
degraded from their orders; so that the goods of such con- 
demned persons, being laymen, shall be confiscated; but in 
the case of clerks, be applied to the churches from which they 
received their stipends. 

‘“ But let those who are only marked with suspicion, be 
smitten with the sword of anathema, and shunned by all men 
until they make proper satisfaction, unless, according to the 
grounds of suspicion, and the quality of the person, they shall 
have demonstrated their innocence by a proportionate purga- 
tion ; so that if any shall persevere in excommunication for a 
twelvemonth, thenceforth they shall be condemned as heretics. 
And let the secular powers, whatever offices they may hold, 
be induced and admonished, and, if need be, compelled by 
ecclesiastical censure, that, as they desire to be accounted 
faithful, they should, for the defence of the faith, publicly set 
forth an oath, that to the utmost of their power they will 
strive to exterminate from the lands under their jurisdiction 
all heretics who shall be denounced by the church’; so that 
whensover any person is advanced, either to spiritual or tem- 
poral power, he be bound to confirm this decree with an oath. 

‘* But if any temporal lord, being required and admonished 
by the church, shall neglect to cleanse his country of this 
heretical filth, let him be bound with the chain of excommu- 


yin the behalf of Almighty God the Father, and the Son, and 
the Holy Ghost, and with the authority of the blessed apostles, Peter and 
Paul, and with our own, excommunicate and anathematize all Hussites, 
‘Wicklifftes, Lutherans, Zuinglians, Calvinists, Huguenots, Anabaptists, 
Trinitarians, and apostates from the faith of Christ, and all and sundry other 
heretics, by whatsoever name they may be reckoned, and of whatever sect 
they may be; and those who believe in them, and their receivers, abettors, 
and, generally speaking, all their defenders whatsoever; and those who, 
without the authority of us and of the apostolic see, knowingly read, or 
retain, or imprint, or in any way defend books containing their heresy, 
or treating of religion, let it be from what cause it may, publicly or privately, 
under any pretence or colour whatsoever ; as also the schismatics, and those 
who pertinaciously withdraw themselves or recede from obedience to us and the 
Roman pontiff for the time being.” —Extract from the Bull in Czena Domini. 
Constit. Paul V. 63, published at Rome every Maunday Thursday, cited 
by Perceval on Schism, Introd. xxxvii. 
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nication, by the metropolitan, and the other co-provincial 
bishops. And if he shall scorn to make satisfaction within 
a year, let this be signified to the supreme pontiff: that, 
thenceforth, he may declare his vassals to be absolved from 
their fidelity to him, and may expose his land to be occupied 
by the Catholics, who, having exterminated the heretics, may, 
without contradiction, possess it, and preserve it in purity of 
faith: saving the right of the chief lord, so long as he himself 
presents no difficulty, and offers no hinderance in this matter : 
the same law, nevertheless, being observed concerning those 
who have not lords in chief. 

‘“‘ But let the Catholics, who, having taken the sign of the 
cross, have girded themselves for the extermination of the 
heretics, enjoy the same indulgence, and be armed with the 
same privilege as is conceded to those, who go to the assistance 
of the Holy Land. 

‘“‘ But we who believe, decree also, to subject to excommuni- 
cation, the receivers, the defenders, the abettors of the heretics ; 
firmly determining that if any one, after he has been marked 
with excommunication, shall refuse to make satisfaction 
within a twelvemonth, he be thenceforth of right in very deed 
infamous, and be not admitted to public offices or councils, 
nor to elect for any thing of the sort, nor to give evidence. Let 
him also be intestible, so as neither to have power to bequeath, 
nor to succeed to any inheritance. 

‘“* Moreover, let no man be obliged to answer him in any 
matter, but let him be compelled to answer others. If, haply, 
he be a judge, let his sentence have no force, nor let any 
causes be brought for his hearing. If he be an advocate, let 
not his pleading be admitted. Ifa notary, let the instruments 
drawn up by him be invalid, and be condemned with their 
damned author. And we charge that the same be observed 
in similar cases. But if he bea clerk, let him be deposed 
from every office and benefice, that where there is the greatest 
fault, the greatest vengeance may be exercised. 

‘* But if any shall fail to shun such persons, after they have 
been pointed out by the church, let them be compelled, by 
the sentence of excommunication, to make fitting satisfaction. 
Let the clergy by no means administer the sacraments of the 
church to such pestilent persons, nor presume to commit them 
to Christian burial, nor receive their alms nor oblations: 
otherwise let them be deprived of their office, to which they 
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must not be restored without the special indulgence of the 
apostolic see’”’.” 


For the understanding the New Testament, Erasmus’s 
‘‘ Paraphrase,” which was translated into English, was 
thought the most profitable and easiest book. Therefore it 
was resolved, that, together with the Bible, there should be 
one of these in every parish church over England. 

The articles and injunctions given to the visiters were, the 
greatest part of them, only the renewal of those which had 
been ordered by Henry VIII."°; so that all the orders re- 
nouncing the pope’s power, and asserting the king’s supre- 
macy; about preaching, teaching the elements of religion in 
the vulgar tongue; the benefices of the clergy, and the taxes 
on them for the poor, for scholars, and their mansion-houses ; 
with the other injunctions for the strictness of churchmen’s 
lives; and against superstitions, pilgrimages, images, or other 
rites of that kind, and for register-books, were renewed. 

To these many others were added: as, that curates should 
take down such images as they knew were abused by pilgrim- 
ages or offerings to them, but that private persons should not 
do it; that in the confessions in Lent they should examine all 
people, whether they could recite the elements of religion in 
the English tongue. 

That, at high mass, they should read the epistle and gospel 
in English; and every Sunday and holyday they should read 
at matins one chapter out of the New Testament, and at even- 
song another out of the Old, in English. That the curates 
should often visit the sick, and have many places of the Scrip- 
ture in English in readiness wherewith to comfort them. That 
there should be no more processions about churches, for avoid- 
ing contention for precedence in them. And that the Litany, 
formerly said in the processions, should be said thereafter in 
the choir in English, as had been ordered by the late king. 

That the holyday being instituted at first that men shduld 
give themselves wholly to God; yet God was generally more 
dishonoured upon it than on the other days, by idleness, 
drunkenness, and quarrelling, the people thinking that they 
sufficiently honoured God by hearing mass and matins, though 

10° Conc. XL.,147—149. Perceval on Schism, 133—138. Vide etiam 
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they understood nothing of it to their edifying; therefore 
thereafter the holyday should be spent according to God’s 
holy will, in hearing and reading his holy word, in public and 
private prayers, in amending their lives, receiving the com- 
munion, visiting the sick, and reconciling themselves to their 
neighbours. Yet the curates were to declare to the people, 
that in harvest-time they might upon the holy and festival 
days labour in their harvest. 

That curates were to admit none to the communion who 
were not reconciled to their neighbours. That all dignified 
clergymen should preach personally twice a year. That the 
people should be taught not to despise any of the ceremonies 
not yet abrogated, but to beware of the superstition of sprink- 
ling their beds with holy water, or the ringing of bells, or 
using blessed candles for driving away devils. 

That all monuments of idolatry should be removed out of 
the walls or windows of churches, and that there should be a 
pulpit in every church for preaching. That there should be a 
chest with a hole in it for the receiving the oblations of the 
people for the poor; and that the people should be exhorted 
to almsgiving, as much more profitable than what they for- 
merly bestowed on superstitious pilgrimages, trentals, and 
decking of images. 

That all patrons who disposed of their livings by simoniacal 
pactions, should forfeit their right for that vacancy to the 
king. That the homilies should be read. That priests should 
be used charitably and reverently for their office sake. That 
no other primer should be used, but that set out by King 
Henry. That the primer and the hours should be omitted 
where there was a sermon or homily. That they should, in 
bidding the prayers, remember the king the supreme head, 
the queen dowager, the king’s two sisters, the lord protector, 
and the council, the lords, the clergy, and the commons of the 
realm; and to pray for souls departed this life, that at the 
last day we, with them, may rest both body and soul. All 
which injunctions were to be observed, under the pains of 
excommunication, sequestration, or deprivation, as the ordi- 
naries should answer it to the king, the justices of the peace 
being required to assist them. 

‘Beside these, there were other injunctions given to the 
bishops, ‘“‘ that they should see the former put in execution, 
and should preach four times a year in their dioceses; once at 
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their cathedral, and three times in other churches, unless they 
had a reasonable excuse for their omission. That their chap- 
Jains should be able to preach God’s word, and should be 
made labour oft in it; that they should give orders to none 
but such as would do the same; and if any did otherwise, 
that they should punish them, and recall their licence.” 

The first act of the lecislature was the abolition of the mass, 
by Stat. 1 Edward VI., c. 1, in which the value of the holy 
sacrament, commonly called the sacrament of the altar, and in 
the Scripture the supper and table of the Lord, was set forth, 
together with its first institution; but from its having been 
contemptuously abused in sermons, discourses, and songs (in 
words not fit to be rehearsed), it was enacted that, in future, 
such offenders were to suffer fine and imprisonment at the 
king’s pleasure; and justices of the peace were to take infor- 
mations, and make presentments of those so offending, within 
three months after the commission of their offences, but were 
to allow witnesses for the purgation of the accused. 

And it being more agreeable to Christ’s first institution, 
and the practice of the church for five hundred years after 
Christ, that the sacrament should be given in both the kinds 
of bread and wine, rather than in one kind only, therefore it 
was enacted, that it should be commonly given in both kinds, 
except necessity did otherwise require it. And it being also 
more agreeable to the first institution, and the primitive prac- 
tice, that the people should receive with the priest, than that 
the priest should receive it alone; therefore, the day before 
every sacrament, an exhortation was to be made to the people 
to prepare themselves for it, in which the benefits and danger 
of worthy and unworthy receiving were to be expressed: and 
the priests were not without a lawful cause to deny it to any 
who humbly asked it. 

Thus, by restoring the communion to its primitive insti- 
tution, the mass was abolished, with all its abuses and super- 
stitions. 

The next statute was 1 Edward VI., c. 2, which, after 
reciting that the way of choosing bishops by congé d’élire was 
tedious and expenseful, and that there was not a shadow of 
election in it; enacted that, bishops should in future be 
made by the king’s letters patent, upon which they were to 
be consecrated ; that since all jurisdiction, both spiritual and 
temporal, was derived from the king, the bishop’s courts, and 
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VI. all processes, should be from henceforth carried on in the king’s 
name, and be sealed by the king’s seal, as it was in the other 
courts of common law, excepting only the Archbishop of Can- 
terbury’s courts, and all collations, presentations, or letters of 
orders, were to pass under the bishop’s proper seals as formerly. 

It will be perceived that, under this statute, the spiritual 
dignity is conferred by consccration, and that the king no 
more interfered with the pricstly offices, than the lay patron 
of a living does, with the ordination of a candidate whom he 
nominates to it. 

Stat. 1 Edward Then follows Stat. 1 Edward VI., c. 12, which repeals 

_—— Stat. 5 Richard IT., Stat. 2, ¢. 5, and Stat. 2 Henry V., ¢. 7, 
doctrine ¢hat had been made against the Lollards, and had been put in 
and matters of : ‘ : : 

religion. execution in the last reign; it repeals Stat. 25 Henry VIII, 
c. 14, concerning the punishment of heretics and Lollards ;: 
the Statute of the Six Articles, 31 Henry VIII., c. 14; Stat. 
34 and 35 Henry VIII., c. 1, relating to the books of the Old 
and New Testament in English, the printing, reading, having, 
or selling them; and also Stat. 35 Henry VIIL., c. 5, which 
qualifies the Statute of the Six Articles. 

The kine’s These statutes, and every other act of parliament concerning 

PUDFEMUCy: doctrine and matters of religion, were also repealed and made 
void. By the same act there are penalties inflicted on those 
who deny the king’s supremacy, or affirm that the Bishop of 
Rome, or any other person, is, or ought to be, by the law of 
God, supreme head of the Church of England and Ireland. 

Stanseniious The superstitious establishments were finally destroyed by 

Fsranuisnments Stat. | Edward V1., c. 14, the preamble to which stated, that 

STROYED. great superstition had arisen from ignorance of the true way of 

Stat. 1 Edward salvation by the death of Christ, and by the vain opinions of 
purgatory and masses satisfactory, and which derived support 

from trentals and chantries. That the converting these to 

godly uses, such as the endowing of schools, provisions for 
the poor, and augmenting of places in the universities, should 
be committed to the care of the crown. And after reciting 

Stat. 37 Henry VIII, c. 4, it was enacted, that the king 

should have such chantries, colleges, and chapels, as were not 

possessed by the late king, and all that had been in being for 
the then preceding five years; as also all revenues belonging 
to any church for anniversaries, obits, and lights, together 
with all guild lands which any fraternity of men enjoyed for 
obits, or the like; and to appoint these to be converted to the 
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maintenance of grammar-schools or preachers, and for the 
increase of vicarages. | 

There are several exceptions in this statute, which saved 
some of the least objectionable of these institutions, (stripped, 
however, of their superstitions,) and such as were only in- 
cluded in the expressions of the Act, but not in its design; as 
the universities and colleges for learning and piety 

The Romish clergy, in order to promote their temporal 
power, always celebrated the mass in Latin, by which the 
people were impressed with the idea of some mysterious 
“charm” in these rites, and thus checked in them any devia- 
tion from the paths of superstition and ignorance. But Stat. 
2 and 3 Edward VI. c. 1, effectually rectified this abuse, by 
regulating the uniformity of service, and administration of the 
sacraments. The preamble of which sets forth, ‘ that there 
had been several forms of service, and that of late there had 
been great difference in the administration of the sacraments, 
and other parts of divine worship; and that the most cflec- 
tual endeavours could not stop the inclinations of many to 
depart from the former customs, which the king had not 
punished, believing they flowed from a good zeal. But, that 
there might be one uniform way over all the kingdom, the 
king, by the advice of the lord protector and his council, had 
appointed the Archbishop of Canterbury, with other learned 
and discreet bishops and divines, to draw an order of divine 
worship, having respect to the pure religion of Christ, taught 
in the Scripture, and to the practice of the primitive church ; 
which they, by the aid of the Holy Ghost, had with one uni- 
form agreement, concluded on, and set forth in a book in- 
tituled, ‘ The Book of the Common Prayer, and administra- 
tion of the Sacraments, and other rites and ceremonies of the 
Church, after the use of the Church of England. ” 

Wherefore, the parliament, having considered the book, and 
the things that were altered or retained in it, they gave their 
most humble thanks to the king for his care about it; and did 
pray, that all who had formerly offended in these matters, 
except such as were in the Tower of London, or the prison of 
the Fleet, should be pardoned. And did enact, that all divine 
offices should be performed according to it; and that sueh of 
the clergy as should refuse to do it, or continue to officiate in 
any other manner, should, upon the first conviction, be impri- 
soned six months, and forfeit a year’s profit of their benefice ; 
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for the second offence, to forfeit all their church preferments, 
and suffer a year’s imprisonment; and for the third offence, 
should be imprisoned during life. And those that wrote or 
printed articles against it, or threatened any clergymen for 
using it, were to be fined in 10/. for the first offence; 20/. for 
the second; and to forfeit all their goods, and be imprisoned 
for life, upon a third offence. Only at the Universities they 
might use it publicly in Latin and Greek, excepting the office 
of the communion. It was also lawful to use other psalms or 
prayers, taken out of the Bible, so those in the book wero not 
omitted. 

The examples of the apostles, and the early practice of the 
Christian church, recognised the marriage of the clergy’. 

In 325, the Council of Nice refused to make any restrictive 
canons respecting the celibacy of the clergy; and Paphnutius 
said, “* Do not make the yoke of priesthood grievous, for mar- 
riage is honourable in all, and the bed undefiled’*.” The 
Council of Gangra, a. p. 451, decreed, “ If any one shall con- 
tend against a married presbyter, that it is not fitting to com- 
municate in the oblation when he celebrates the holy officos, 
let him be accursed.” The custom of the Greek Church 
was settled at the Council of Trullo, 692’, in which it was 
ordained that bishops only should separate thomselves from their 
wives, while all other orders were allowed to dwell with them; 
and the Church of Rome was rebuked for the contrary law. 
Notwithstanding these facts, the I. Lateran Council, 4. p. 
1123" prohibited pr esbyters, deacons, subdeacons, and monks 
from contracting marriages, and by Canon VII. of II. Lateran 
Council, a.v. 1139 7", Romie decreed, ‘* We command that 
no one hear the masses of those, whom he may know to be 
married.” In 1563, the Council of Trent decreed, ‘ those 
were to be accursed who said that the clergy could contract 
marriage ’*7.” 

No better illustration can be given of these unscriptural and 
impolitic laws of Rome, and the vicious propensities of the 
clergy, than the canons which ordain “ that no woman should 
approach the altar while mass was saying''*; and that no 
woman, not even a mother, should live in the house with a 
priest, lest the visits of other women should tempt him to gin'!*.” 


111 Bingham, ii. 152. "42 Conc., II. 246, 248. 13 Thid. 419, 
14, Bingham, ii. 158. 48 Canon III. et XXI. Conc. X., 896, 899. 
é Conc., X. 1003, 1004. 17 Seas, XXIV. Conc. XIV., 873—875. 


118 Johnson’s Canons, 960, 44, 119 Thid. 994, 12, 
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Even at the present day, it is questionable whether the 
church of Rome esteem the celibacy of the clergy an aposto- 
lical tradition, or an ecclesiastical law; i.¢., whether it can or 
cannot be dispensed with by the authority of the church; 
but at the Council of Trent, it was honestly argued that, the 
principal reason why priests were forbidden to marry was, that 
married priests will, through their affection to their wives and 
families, and the ties thus formed with their countries, lose 
that dependance on the apostolic see which constituted the 
strength of the ecclesiastical hierarchy. 

As there was no scriptural objection to the marriages of the 
clergy, and morcover from the people having practically expe- 
rienced, that although the laws of Rome prevented priests from 
having wives of their own, yet it did not prevent them from 
having the wives of other men; parliament justly enacted by 
Stat. 2 and 3 Edward VI. ¢. 21, that all laws, canons, consti- 
tutions, and ordinances, which had forbidden marriage to any 
ecclesiastical or spiritual person, who by God’s law might law- 
fully marry, should be void ; and that tho performance of mar- 
riage, where engagements had been made, should bo fulfilled. 

The Stat. 32 Henry VIII. c. 38, (only as far as concerned 
pre-contracts,) was repealed by Stat. 2 and 3 Edward VI. 
c. 23; and the ecclesiastical judge was authorized to give sen- 
tence for solemnization of marriage, upon a pre-contract, as 
before that statute. The foregoing statutes were for the pur- 
poses of instituting the principles of the Reformation, but 
henceforth a species of severity commenced against the old 
superstitions. 

By Stat. 3 and 4 Edward VI. c. 10, it was enacted, 
that since the Common Prayer had been set forth, contaiming 
nothing but the pure word of God’”’, the corrupt, vain, untrue, 
and superstitious services should be disused ; and therefore all 
antiphonales, missals, grayles, processionals, manuals, legends, 
pies, portuasses, primers in Latin or English, couchers, jour- 
nals, ordinals, and all other books or writings should from 
thenceforth be abolished and extinguished; that all persons 
and bodies corporate having any such books or images, taken 
out of churches or chapels, were to destroy such images, and 
within three months, to deliver such books to the bishop of the 
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120 Jurieu’s Conc. Trent, 487. 
121 Fy, Paul, 635. ; 
1 Vide ante Stat. 2 and,3 Edward VI. ¢e. 1, 245. 


1 Short’s Church Hist. 38, et seq. 
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diocese, or his commissary, to be destroyed ; and persons who 
omitted so to do, were to forfeit for every book 20s. for the 
first offence, 4/. for the second, and for the third, imprison- 
ment at the king's will. 

“For putting to utter oblivion,” the usurped authority of 
the See of Rome, as well as for the necessary administra- 
tion of justice, the king was empowered, by Stat. 3 and 4 
Edward VI. ¢. 11, during three years, to appoint thirty-two 
persons to examine the. ecclesiastical laws, and reform them ; 
and by Stat. 3 and 4 Edward VI. ¢. 12, to appoint six pre- 
lates, and six other persons, to draw up a form and manner of 
making and consecrating archbishops, bishops, priests, deacons, 
and other ministers of the church. 

In 1552, articles of religion were prepared and subsequently 
published, in which the doctrine of the church was cast to a 
short and plain form, and the errors formerly introduced in 
the time of popery, or of late broached by the Anabaptists 
and enthusiasts of Germany, were discarded; the niceties of 
schoolmen, or the peremptoriness of the writers of controversy, 
were also avoided; but leaving in matters that were more 
justly controvertible, a liberty to divines to follow their private 
opinions, without thereby disturbing the peace of the church’” ; 
in truth, these articles were, in some respects, a compromise 
of opinions, rather than an abstract and inflexible standard of 
faith. 

They began with the assertion of the blessed Trinity, the 
incarnation of the eternal Word, and Christ’s descent into hell ; 
grounding this last on these words of St. Peter, of his preach- 
ing to the spirits that were in prison. The next article was 
about Christ’s resurrection. The fifth, about the Scriptures 
containing all things necessary to salvation; so that nothing 
was to be held an article of faith that could not be proved 
from thence. The sixth, that the Old Testament was to be 
kept still. 

7. For the receiving the three creeds; ie Apostles’, the 
Nicene, and Athanasius’ Creed; in which they went accord- 
ing to the received opinion, that Athanasius was the author of 
that creed, which is now found not to have been compiled till 
near three ages after him. 

8. Makes original sin to be the corruption of the nature of 
all men descending from Adam; by which they had fallen 


18 2 Burnet, 308—312. 
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from original righteousness, and were by nature given to evil; Epwarp VI. 

they defined nothing about the derivation of guilt from ee 
Adam’s sin. 

9. For the necessity of prevailing grace, without which we Prevailing grace. 
have no free will to do things aceeptable to God. 

10. About Divine grace, which changeth a man, and yet Divine grace. 
puts no force on his will. 

11. That men are justified by faith only; as was declared Justification by 


1 ’ faith. 
in the homily. ai 
, ‘ Works before 
12. That works done before grace are not without sin. grace. 
13. Against all works of supererogation. Works of supere- 
rogation. 


14, That all men, Christ only excepted, are guilty of sin. universal sin. 

15. That men who have received grace may sin afterwards, Repentance. 
and rise again by repentance. 

16. That the blaspheming against the Holy Ghost is, when Blasphemy. 
men out of malice obstinately rail against God’s word, though 
they are convinced of it, yet persecuting it; which is 
unpardonable. 

17. That predestination is God’s free clection of those whom Predcstination. 
he afterwards justifies, which though it be matter of great 
comfort to such as consider it aright, yet it is a dangerous 
thing for curious and carnal men to pry into; and, it being a 
secret, men are to be governed by God’s revealed will. They 
added not a word of reprobation. 

18. That only the name of Christ, and not the law or light Name of Christ. 
of nature, can save men. 

19. That all men are bound to keep the moral law. Moral law. 

20. That the church is a congregation of faithful men, who the church 
have the word of God preached, and the sacraments rightly “""* 
administered, and that the Church of Rome, as well as other 
particular churches, have erred in matters of faith. 

21. That the church is only the witness and keeper of the Powers of the 
word of God: but cannot appoint anything contrary to it, nor Speen 
declare any articles of faith without warrant from it. 

22. That general councils may not be gathered without the General councils 
consent of princes: that they may err, and have erred, in mat- 
ters of faith :—and that their decrees in matters of salvation 
have strength only as they are taken out of the scriptures. 

23. That the doctrines of purgatory, pardons, worshipping Doctrines of 
of images and relics, and invocation of saints, are without any ee aa 
warrant, and contrary to the scriptures. 


24. That none may preach or minister the sacraments, Ministrationof 
the sacraments. 
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without he be lawfully called by men who have lawful 
authority. 


25. That all things should be spoken in the church in a 
vulgar tongue. 

26. That there are two sacraments, which are not bare 
tokens of our profession, but effectual signs of God’s good will 
to us; which strengthen: our faith, yet not by virtue only of 
the work wrought, but in those who receivo them worthily. 

27. That the virtue of these does not depend on the minister 
of them. 

28. That by baptism wo are the adopted sons of God; and 
that infant baptism is to be commended, and in any ways 
to be retained. 

29, That the Lord’s supper is not a bare token of love 
among Christians, but is the Communion of the body and 
blood of Christ: that the doctrine of transubstantiation 1s 
contrary to scripture, and hath given occasion to much super- 
stition; that a body being only in one place, and Christ’s 
body being in heaven, therefore there cannot be a real and 
bodily presence in his flesh and blood in it; and that this 
sacrament is not to be kept, carried about, lifted up, nor 
worshipped. 

30. That there is no other propitiatory sacrifice, but that 
which Christ offered on the cross. 

31. That the clergy are not by God’s command obliged to 
abstain from marriage. 

32. That persons rightly excommunicated are to be looked 
on as heathens, till they are by penance reconciled, and re- 
ceived by a judge competent. 

33. It is not necessary that ceremonies should be the same 
at all times; but such as refuse to obey lawful ceremonies, 
ought to be openly reproved as offending against law and 
order, giving scandal to the weak. 

34, That the Homilies are godly and wholesome, and ought 
to be read. 

35. That the Book of Common Prayer is not repugnant, 
but agreeable to the Gospel, and ought to be received by all. 

36. That the king is supreme head under Christ; that the 
bishop of Rome hath no jurisdiction is England: that the civil 
magistrate is to be obeyed for conscience’ sake ; that men may 
be put to death for great offences; and that it is lawful for 
Christians to make war, 


VL] THE HOUSE OF TUDOR. 251 

37. That there is not to bea community of all men’s goods ; 
but yet every man ought to give to the poor according to 
his ability. 

38. That though rash swearing is condemned, yet such as 
are required by the magistrate may take an oath. 

39. That the resurrection is not already past, but at the 
last day men shall rise with the same bodies they now have. 

40. That departed souls do not die; nor sleep with their 
bodies, and continue without sense until the last day. 

41, That the fable of the millenaries is contrary to Scrip- 
ture, and a Jewish dotage. 

42, The last condemned those who believed that the 
damned, after some time of suffering, shall be saved’**. 

After the form of ordination and the alteration of the 
Prayer Book was completed, Stat. 5 and 6 Edward VI. ec. 
1, was enacted, which begins by stating that many persons 
refused to come to their parish churches, and other places, 
where prayer and the administration of the sacraments and 
preaching were used : it enacts, therefore, that all persons shall 
faithfully endeavour themselves to resort to their parish church 
or chapel, where the common prayer and such service were 
used, upon every Sunday and holy-day, and there abide during 
the time of common prayer, and preaching, upon pain of the 
censures of the church, which the bishops were solemnly 
in God’s name required to see executed; and were thereby 
empowered to reform and punish all such offences. And 
because, says the statute, many-doubts had arisen about the 
same service, “ rather by the curiosity of the minister and 
mistakers, than of any other worthy cause,” the king had caused 
the Book of Common Prayer to be faithfully perused and 
made perfect, and now annexed it, so explained and perfected, 
to this act; at the same time adding a form and manner of 
consccrating archbishops, bishops, priests, and deacons, to be 
of liko force and authority as the former, with the same pro- 
visions as by Stat. 2 and 3 Edward V1. c. 1, were ordained ; 
which statute 1s declared to be in force for establishing this 
book, now explained and perfected, and the form of consecra- 
tion and ordination. Any person being present at any other 
form of prayer than according to this book, is, for the first 
offence, to be imprisoned six months; for the second, a whole 


124 2 Burnet, 308. Strype’s Cranmer, 272, 293. 4 Wilk. Conc. 79. 


Epwanrp VI, 
1§47—1553. 


No community 
of goods. 





Swearing con- 
demned. 


The resurrection. 


Departed souls. 


Millenarics. 


Punishment of 
the damned. 


Act or UNI- 
FORMITY,. 


Stat 5and 6 Ed- 
ward VI. c. 1. 


The Book of 
Common Praycr. 


Epwarp VI, 
1547—1553. 


Stat. 5 and 6G Ed- 
ward VI. c. 3. 
Appointment of 
fasts and feasts. 


Marriage of the 
clergy, true, just, 
and lawful 
matrimony. 

Stat. 5and 6 Ed- 
ward Vl. c¢. 12. 


A factious party 
existed who were 
determined to 
oppose the pro- 
gress of the 
Reformation. 


Mary. 
15538—1558. 


Church of Rome 
received a mortal 
blow by the trans- 
lation of the 
Bible. 


252 THE HOUSE OF TUDOR. [Cu. 


year; and for the third, during life; for the better observation 
of this act, curates were directed once a year to read it on a 
Sunday in the church, at the time of the most assembly. 

The next statute (chap. 3), appoints the fasts and feasts, as 
they are now in the calendar. 

The last statute made upon the occasion of these alterations 
in religion, was Stat. 5 and 6 Edward VI. ec. 12, to confirm and 
explain Stat. 2 and 3 Edward VI. ¢. 21, concerning the mar- 
riage of priests. The statute says, that evil-disposed persons 
had taken occasion, from certain words in that act, to say that 
it was but a permission, as usury, and other unlawful things ; 
and therefore, that children, born of such nuptials, should rather 
be accounted bastards than legitimate. To avoid this slander, 
the statute enacts positively, that a marriage of priests and 
spiritual persons is true, just, and lawful, to all intents and 
purposes, and their children legitimate, as any other born in 
wedlock, as to inheritance, and every other legal right. 

lt was upon these acts of parliament and convocation that 
the reformed church stood at the death of Edward VI.'**, but 
a factious party existed, who were determined to oppose the 
progress of the Reformation. This was naturally to be antici- 
pated, because the Roman Catholic religion possessed a de- 
ceitful but specious antidote to gratify every lust of our fallen 
nature, and to soothe every anxiety respecting our eternal sal- 
vation. 


SecrTion IV, 
MARY, July 6, a.p. 1553,—November 17, a.p. 1558. 


1. The perfidious and tyrannical 3. Popular Statutes, and Trial by 
Character of Mary. Jury. 

2. Interference by the Crown in 4. Municipal Institutions. 
Parliamentary Elections, and 5. Pecuniary Lnpositions. 
its Results. 6. Punishment by Torture. 


1. The perfidious and tyrannical Character of Mary. 


Coramerce and civilization had been advanced by the salu- 
tary laws of Edward VI. The mummery of the Church of 
Rome had received a mortal blow by the translation of the 
Bible into the English language, and thereby the members of 
the Anglican Church, again became acquainted with a pure 
system of religion and morality. 


23 4 Reeves, 441. 
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Science, by enlarging the mind, had detected the vanity 
and deceit of popish superstition, and the visitations of the 
monasteries had exposed the hypocritical and lascivious lives 
of the clergy. 

As there is no faith to be kept with heretics’, it is needless 
to enumerate the system of unprovoked cruelty which was 
adopted during this reign, against the disciples of the reformed 
faith’, the savage barbarity on the one hand, and the patient 
constancy on the other, are so familiar in all those martyr- 
doms, that the narrative, little agreeable in itself, is hardly 
susceptible of variety. 

Human nature appears not on any occasion so detestable, 
and at the same time so absurd, as in these religious persecu- 
tions, which sink men below infernal spirits in wickedness, 
and below the beasts in folly,—more particularly, 1t being a 
happy law of our moral nature, that persecution spreads the 
persecuted behef, and multiplies its adherents, though it may 
largely destroy them, and eventually disperse many to take 
root and flourish elsewhere; accordingly, the effect of the 
executions of this reign was what the sufferers trusted it 
would be, not what the persecutors intended and expected. 
‘“‘It seemed as if the inartyrs bequeathed to their friends and 
followers, like Elijah the prophet, a double portion of their 
spirit, from the flames amid which they ascended to their 
everlasting reward *.” 

Mary, in order to acquire the requisite power to wreak 
vengeance upon her religious opponents, commenced her reign 
with two wilful falsehoods, first, by promising the men of 
Suffolk that the Jaws of Edward VI. should not be rescinded‘; 
Secondly, pledging herself to “the Privy Council” that reli- 
gious toleration of all sects should be unequivocally main- 
tained’. 


1 When the news arrived at Rome of the celebrated massacre at Paris, 
on St. Bartholomew's day, in which about 30,000 protestants were butchered 
in cold blood, the pope went in procession to the church of St. Lewis, and 
there returned public and solemn thanks for it, to the merciful Parent and 
Saviour of Men. And the same unchristian scene was represented in a 
splendid sculpture, with this inscription “'The Triumph of the Church.” 

* Five bishops, twenty-one divines, eight gentlemen, eighty-four artificers, 
one hundred husbandmen, servants, and labourers, twenty-six wives, twenty 
widows, nine virgins, two boys, two infants, were brought to the stake, 
besides those who were punished by imprisonment, fines, and confiscations. 
Speed's Hist. Engl. 852. 

® Southey’s Book of the Church, 339. * 4 Hume, 370, 376. * Ibid. 376. 
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oes The religious principles of Mary may be illustrated from 
‘ Dens’ Theology, from which it appears, that the Roman 
Catholic church considered them embers of the English 
Catholic church, as actually worse than either Jews or 

Pagans’. 
Heretics can bo ~=9'That unbelievers who had been baptized as heretics and 
oe apostates generally were, and also baptized schismatics, could 


poral punish- 
ment to returnto be compelled, by corporal punishment, to return to the Catholic 


the faith. . : : 
faith, and the unity of the church’. 
Heretics can be That to receive the faith was of the will, but to hold it when 
Ned to hold 
thefaith, received, was of necessity; and therefore heretics can be 


compelled to hold the faith °. 
Not always expe. Meantime 7¢ was not always expedient that the church 


dient for the : : 9 
church to uechor S#0uld use this right°. 


rights. That /eretics were justly punished with death’; becauso 


Heretics punish- als 7ATR 7 
able with dean, 20rgers of money or other disturbers of the state wero justly 


punished with death, therefore also heretics, who are forgers of 
the faith, and, as experience testifies, grievously disturb the 
state*'. 

That this was confirmed, because God, in the Old Testa- 
ment, ordered the false prophets to be slain; and in Deut. 
chap. xvil. v. 12, it 1s decreed that if any one will act proudly, 
and will not obey the commands of the priest, let him be 
put to death’*. 

The same being proved from the condemnation of the 14th 
article of John Huss, in the Council of Constance™*. 


® 2 Theolog. Mor. et Dog. Petri Dens. Ix typ. R. Coyne, Dublin, 1832, 
77—79. 

7 Infideles baptizati quales esse solent hewretici (Vide ante infra, 239, 
Constit. Paul V. 73, as to the definition of heretics,) et apostate, item, 
schismatici baptizati, cogi possunt, etiam poznis corporalibus, ut revertantur 
ad finem catholicam et unitatem ecclesia. 

® Respondetur cum St. Thoma, “sicut vovere est voluntatis, reddere 
autem necessitatis; ita accipcre fidem est voluntatis, sed acceptam tenere 
est necessitatis,” atque adco herctici compelli possunt ‘ut fidem teneant. 

® Interim non semper expedit ut ecclesia hoc jure utatur prout patebit 
cx infra dicendis. (2 Dens’ Theol. 79—81, passim.) 

10 An heeretici recte puniuntur morte ? 

11 Respondet : 8. Thom. 2. 2. queest. 11, art. 3, in corp. affirmative: quia 
falsarii pecunise, vel allii rempublicam turbantes justé morte puniuntur ; 
ergo etiam heeretici qui sunt falsarii fidei, et experientia, teste rempublicam 
graviter perturbant. 

18 Confirmatur ex eo quod Deus in veteri lege jusserit occidi falsos pro- 

' phetas. Et Deut. cap. xvii. v. 12, statuatur, ut “qui superbierit nolens 
odedire sacerdotis imperio”—moriatur. (Vide etiam, cap. 18.) 

18 Tdem probatur ex condemnatione articuli 14, Jona Huss, in Concilio 

Constantiensi. (2 Dens’ Theol. 89.) 
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‘‘ It having now become expedient that the Church should 
use her rights,” surprise cannot be excited, that Mary, as a 
practical proof of the sincerity of her promises to the men of 
Suffolk and to the privy council, should, the moment she was 
established upon the throne, regulate her administration as if 
the country had been recently conquered, and that no esta- 
blished constitution existed‘, and that such statutes as 
interfered with the ascendancy, should be treated as null and 
void. Thus the queen, by her edict, in the month of October, 
presented to two hundred and fifty-six livings, restoring all 
those turned out under the Acts of Uniformity; the Latin 
Liturgy was restored; and the married clergy expelled from 
their livings; Protestant ministers, for no other crime than 
their religion, were incarcerated in prison; the bishopric of 
Durham, which had been dissolved by statute, was erected 
anew by letters patent’; and as illustrative of the prostrate 
spirit of the nation, a proclamation was issued in this reign, 
which, after forbidding the importation of heretical and trea- 
sonable publications, declares that whoever should be found 
possessed of such books should be reputed and taken for a 
rebel, and executed according to martial law °*:—in fact, 
Mary, believing it to be her duty, acted up to the worst prin- 
ciples of a tyrannical “ dissenting sect,” and boasted she was 
a virgin sent by God to ride and tame the people of Eng- 
land "’. 


2. Interference by the Crown in Parliamentary Elections, and 
tts Lesults. 


The methods adopted by Mary to influence the parlia- 
mentary elections, and to gain by corruption the members 
who were chosen, were carried on so openly, that the price 
for which each man sold himself was publicly known’. 

Previous to the parliament of 1554, the queen directed a 
circular to the sheriffs, commanding them to admonish the 


4 3 Strype, 50, 53. Carte, 290. Burnet, App. 257. Collier, 218. 

15 4 Hume, 375. Vide etiam 3 Fox, 38. Heylin, 35. 5 Collier, lib. ii. 
364, 

16 3 Strype, 459. 2 Burnet, 363. Heylin, 79. 4 Hume, 419. 

17 Strype’s Cranmer, 309. Southey's Book of the Church, 319. 

1 2 Burnet, 262, 277. 
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electors to choose good Catholics and “ inhabitants, as the old 
laws require*;” and the Earl of Sussex, one of her miserable 
tools, wrote to the gentlemen of Norfolk, and to the burgesses 
of Yarmouth, requesting them to reserve their voices for the 
persons whom he should name. 

The crown, unconstitutionally to increase its influence, 
granted to ten boroughs the privilege of returning members 
of parliament, and restored two ancient boroughs; at the 
parliamentary elections, Protestants were driven away by 
violence; false returns operated to the exclusion of some; 
several of the most staunch Protestants were debarred the 
Lower House by force; and common justice was denied in 
Chancery to all but those who supported the infamy of the 
crown. 

In the Upper House the spiritual peers were changed, and 
their number enlarged by a partial nomination of abbots, 
while the numerous places, &c., appear to have had a due 
effect upon the temporal in completing their apostacy *: but 
these methods, though they temporarily diverted the streams 
ofnational justice and pure religion, proved in the sequel like 
those dangerous medicines, which palliate the instant symp- 
toms of a disease that they aggravate. 

It cannot therefore excite surprise, that, during this reign, 
a mass of the Holy Ghost, with the attendant ceremonies, was 
celebrated before two of the meanest houses of. parliament 
that ever existed, in express violation of an act of parliament, 
which a great proportion of those who were then present had 
enacted *, 

The statutes of Edward VI., relative to religion, were 
repealed ’;, the queen’s marriage with Philip II. approved °; 
the sanguinary laws against herctics revived’; penal statutes 
against seditious words, and rumours*; and to imagine or at- 
tempt the death of the “ fond” Philip was made treason °; 
the tenths and first fruits were restored to the church, with 
all th> impropriations which remained in the hands of the 


2 3 Strype, 155. 2 Burnet, 228. 5 Lingard, 70. 

3 3 Burnet, 453, et seq. 3 Strype, Eccles. Mem. 154, 155. 1 Brodie, 
114, 115. 4 3 Fox, 19. 

5 Stat. 1 Mary, Sess. IT, c.2. 5 Lingard, 31—34. 

6 4 Hume, 387, 396. 

7 Stat. 1 and 2 Philip and Mary, c. 6. 

® Ibid. c. 3; et Stat. 4 and 5 Philip and Mary, c. 9. 

® Thid. c. 10. 
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crown °; and all past and future sales and grants of crown 
lands were confirmed ™. 


Mary. 


lern lewwe 


But base as the parliaments were, and utterly reckless of Partiament re. 


the lives of their countrymen, they did not entirely sacrifice 
“national independence ;” and they refused to invest the 
queen with a power to dispose of the crown, and of appointing 
her successor’*; and the more effectually to destroy the 
ambition of Philip, they passed a law, by which it was 
declared, “that her majesty, as their only queen, should 
solely, and as a sole queen, enjoy the crown and sovereignty 
of her realms, with all tho pre-eminences, dignities, and rights 
thereto belonging, in as large and ample a manner after her 
marriage as before, without any title or claim accruing to the 
Prince of Spain, cither as tenant by courtesy of the realm, or 
by any other means ?*.” 

Neither could the queen prevail upon them to declare 
Philip presumptive heir of the crown,—to confide to him the 
administration of affairs,—to give their consent to his coro- 
nation’*,—nor obtain subsidies to support the Emperor Charles 
in his wars against France "’. 

Notwithstanding the ‘“ piety and charity” of the age, no 
concessions could be obtained in favour of Rome, till parlia- 
ment received explicit assurances from the queen and pope, 
that the abbey and church lands should remain with the 
present possessors: and some other favourite measures of the 
court were rejected by the “‘ commons”,” it being an extra- 
ordinary circumstance that, the peers supported the govern- 
ment in every stage of its iniquitous and accursed policy ’’. 

The privileges of the commons, during this reign, are 
illustrated by one or two incidents. In 1555, several mem- 
bers being dissatisfied with the measures of parliament, and 
unable to prevent them, refused any longer to attend the 
house’*. For this contumacy they were, after the dissolution, 
indicted in the Queen’s Bench. Six submitted to the mercy 
of the court, and paid their fines; the rest traversed, but the 
queen died before the question was brought to an issue. 


10 Stat. 2 and 3 Philip and Mary, c. 4. 
11 4 Hume, 441. 5 Lingard, 107. 

18 Stat. 1 Mary, Sess. ITI. c. 2. 

15 4 Hume, 401, 402. 

16 Heylin, 41. Carte, 311, 322. 5 Noailles, 252. 6 Lingard, 73. 
17 1 Burnet, 190, 195, 215. 1 Hallam’s Const. Hist. 59. 

18 4 Inst. 17. 1 Strype’s Mem. 165. 4 Hume, 403. 


2 4 Hume, 395. 
Baker, 322. Godwin, 348. 
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Judging of the matter by the subsequent claims of the 
House of Commons, and by the principles of free govern- 
ment, this attempt of the crown was a breach of privilege ; 
but it gave little umbrage, and was not called in question 
during this reign", 

Freedom of speech was also punished: the queen, accord- 
ing to the statement of the Count of Noailles, committed 
several members to prison upon that account **; and when a 
member of the name of Copley was committed by the house 
for “ irreverent words of her majesty,” he was not released 
till the gueen was applied to for his pardon *’. 


3. Popular Statutes; and Trial by Jury, 


Popular statutes were passed, by which every species of 
treason not contained in Stat. 25 Edward III., Stat. 5, ¢. 2, 
and every species of felony appointed to be within the case 
of pramunire, that did not subsist before the accession of 
Henry VII1., were abolished’; but many clauses of the recent 
“Riot Act” were revived for religious persecution, and the 
clause of Stat. 5 and 6 Hdward V1.,¢.11, became repealed 
which required the confronting of two witnesses, in order to 
prove any treason. 

The reigns of Edward VI. and Mary constitute the period 
when a jury commenced to be a fair and effective tribunal, by 
occasionally assuming the right of judging for itself; and when 
persons whose fate was to be determined by their verdict, 
reposed a degree of confidence in their integrity. In the case 
of Sir N. Throckmorton, the jury, with a spirit of independence 
superior to that of the two estates of the legislature, persisted 
in acquitting a state prisoner against the direction of the court, 
and the expressed wishes of the sovereign ®. 


© 4 Hume, 403, 404. 

” 5 Dep. de Noail. 247, 296. 1 Burnet, 324, ™1 4 Tlume, 442. 

1 Stat. 1 Mary, Sess. I.c.1, Stat. 1 and 2 Philip and Mary, c, 10. Vide 
ante 111. 

2 4 Hume, 379. 5 Lingard, 34, 35. 

3 Hollins. 1126. 1 State Trials, 369—900. 5 Lingard, 55, 56. 

The virulence of the prosecutors did not end here: the Attorney General, 
after the acquittal, prayed the court that the jury might be boun in recag- 
nizances to answer for their verdict. They were soon after fined and 
imprisoned by a sentence in the Star Chamber ;—they were to pay one 
hundred marks a piece, and to be imprisoned ti}l further order. It was 
some months before they were released, and then not without paying 
different compositions, according to the value of their effects ; which had, 
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4. Municipal Institutions. 


From the Patent Rolls, it appears that Mary granted no = Many 
Jess than forty-seven municipal charters; but none of these 1553—1558. 


charters gave any franchises, except such as the crown had Number of char- 
the constitutional power to grant. “ao 
The improper interference with the parliamentary and  riective fran- 
municipal rights of election, was not directly effected by the ¢hisenot timcly 
charters of the crown, or, generally speaking, by the acts of by the royal 
the sovereigns who granted charters of that description, but aoe 
resulted from the chicanery and sophistry of those who were 
from time to time desirous, from selfish interests, of perverting 
the borough rights, and whose efforts for that object were too 
often rendered effectual by the decisions of the House of Com- 
mons and the courts of law. 
The charters of Mary were, in general, expressly granted to 
the “ inhabitants,” but in none of them is any mode provided 
of nominating, making, or admitting burgesses or citizens. 
Hither, therefore, the burgesses or citizens must be the Burgesses and 
“inhabitants” at large, without any restriction, selection, ° 


iL = 


or previous admission, or they must be the resiants presented, holders 
admitted, and enrolled at the court leet. The first is too 
undefined to be the acknowledged mode of acquiring burgess- 

ship; and no trace of such a state of things is to be found in 

our law, or to be deduced from any of our institutions, The 

latter mode of selecting some of the inhabitants,—of pointing 

out a defined and recognised body,—actually existed. 

There was a court leet, and at that court any inhabitant 
householder, paying scot and lot, ought, as a resiant, to have 
been admitted and sworn; and there must have been a suit 
roll, upon which all the resiants, who had been presented as 
such by the jury, ought to have beeen enrolled. Such a body 
has never been recognised by our laws: and the only question 
remains, were they the burgesses{—if they were not, who 
were ?—what other legal mode of admitting burgesses was ever 


in the mean time, been all inventorjed and appraised by the sheriff for the 
purpose. (1 State Trials, 78.) 

Such was the security which might be reposed in this boasted privilege 
of trial by a jury of equals; and such the perils under which a jury exer- 
cised its own judgment, in opposition to the inclinations of the sovereign. 
During the reign of the Star Chamber, the persons of jurors were no more 
exempted from penal sentences than those of private individpals; every- 
thing was reduced to the same level of subordination, —4 Reeves, 563, 564. 
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Many.  suggested!—or what is so consistent with the facts which 
1653—1558. ? 


5. Pecuniary Impositions. 


To satisfy the pecuniary demands of Philip, for purposes 
utterly foreign from the interests of England, the queen, as 
parliament seldom granted but a scanty supply, adopted 
violent and tyrannical expedients to extort money from her 
industrious subjects. 

Loans. A loan of 60,000/. was exacted from one thousand persons, 
on account of their riches and affection to her person; a 
general loan was exacted on every one who possessed 20/. per 
annum; 60,000 marks were levied on 7000 yeomen, who had 
not contributed to the former loan; the exportation of Eng- 


ee lish cloth for Antwerp fair was prohibited, and not again 
shackled with = permitted until the merchants had agreed to pay 60,000/.; and 
unconstitutional . Ore eae ; 
restrictions. on other occasions embargoes were laid upon shipping, until 


the owners had agreed to give large sums of money; foreigners 
were forbidden to export their merchandize, for which iniquity 
she received 50,000/. from some interested merchants, and an 
imposition of four crowns on each piece of cloth which they 
should export; and such was her character, that the city of 
London were compelled to go security for a loan of 30,0002. to 
the city of Antwerp’. 

Although this unprincipled queen was largely indebted to 
her servants, besides the loans extorted from her subjects, she, 
to gratify Philip, declared war against France*; and in order 
to support it, continued to levy money in the same arbitrary 
manner as heretofore. 

Tegal levy of She obliged the city of London to supply her with 60,0001. 


— on her husband’s entry ; levied before the legal time a second 
year’s subsidy voted by parliament; issued privy seals, by 
which she procured loans; and after equipping » fleet, seized all 
the corn in Norfolk and Suffolk without giving remuneration 
to the owners *. 

Impressment, By these expedients, and by impressment, an army of 

and the Spanish 


aes de of wrest. 202000 men was levied, and sent over to the Low Countries ; 
and to prevent public remonstrance, some of the most influ- 


1 3 Strype’s Mem. 428, 558. 2 Burnet, 359. Carte, 330, 333, 337, 341. 
Godwin, 359. Cowper’s Chronicle. 4 Hume, 423, 424. 
Ibid. 432. Ibid. 433. 
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ential gentry were imprisoned in the Tower, and lest they 
should be known, the Spanish practice was pursued,—they 
either were carried thither in the night-time, or were hood- 
winked and muffled by the guards who conducted them *. 


6. Punishment by Torture. 


The torture is more frequently mentioned in this reign, 
than in all former ages of our history put together, and— 
probably from that imitation of foreign governments, which 
contributed not a little to deface our constitution in the six- 
teenth century—seems deliberately to have been introduced 
as part of the process in those dark and uncontrolled tribunals, 
which investigated offences against the state’. 

A commission was issued in 1557, authorising the persons 
named in it to inquire, by any means they could devise, into 
charges of heresy or other religious offences, and in some 
instances to punish the guilty, but j in others of a graver nature 
to remit them to their ordinaries; which seems to have been 
meant as a preliminary step for the introduction of the Inqui- 
sition”: and Lord North and others were enjoined, “ to put to 
the torture such obstinate persons as would not confess, and 
there to order them at their discretion °. 

Several of those who suffered death in the sixteenth century, 
and several also who did not suffer capitally, were, previously 
to their trials, inhumanly tortured,—by the common “‘ rack,” 
by which their limbs were stretched, by levers, to a length too 
shocking to mention, beyond the natural measure of their 
frame; or the “hoop,” called the “‘ scavenger’s daughter,” on 
which they were placed, and their bodies bent until the head 
and the feet met; or by confinement in the “ little ease,” a hole 
so smal] that a person could neither stand, sit, nor lie straight 
in it; the “iron gauntlet,” a screw that squeezed the hands 
until the bones were crushed; by needles thrust under the 
nails of the sufferers ; or by a long deprivation of sustenance. 

It adds to the atrocity of ficee inflictions, that in several 
instances, when the sufferers were put to trial, there was no 


4 3 Strype’s Eccl. Mem. 377. 
1 Haynes, 195. 2 Burnet, App. 256. 3 Ibid. 243. ‘1 Hallam’s Const. 
Hist. 57, 201. 
2 2 Burnet, 347. 2 Collier, 404, Bartoli, 250, 418. 5 Lingard, 381, 650. 
* 3 Burnet, 243, 246, 247. 
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legal proof established; and in some, not even any legal 
evidence offered to substantiate the offence, of which the party 
was accused‘. 

Thus was the nation situated, when, happily for the country 
and herself, this amiable queen fell a victim to bodily disease, 
and mental inquietude, chiefly arising from the contemptuous 
neglect with which she was treated by Philip; and inability 
to gratify her vicious appetites, with the blood of her guiltless 
sister’, leaving a character almost unparalleled in history, for 
obstinacy, bigotry, violence, cruelty, malignity, revenge, and 
tyranny; and, as Mr. Turner justly observes’, if ever a sove- 
reign has reigned who exhibited the deteriorating and de- 
grading effects of a political priesthood, with persecuting 
principles, to take the direction of the state government, and 
to make the mind of the sovereign subservient to the com- 
pulsory imposition on others of the religious system, tenets, 
and speculations which they choose to maintain, Mary is the 
person,—whose name stands on the rolls of English History, 
like the Pharos on the dark and dangerous rock, to warn 
every potentate and country, what must be timely discerned 
and shunned, if honour, fame, happiness, or national pro- 
sperity, be worthy of a king’s pursuit, or desirable for his own 
satisfaction to enjoy. 


Srecrion V. 


ELIZABETH, November 17, a.p. 1558,—March 24, a.p. 1603. 


1. Prerogative of the Crown. 7. Liberty of the Press. 

2. Court of Star Chamber. 8. Undue Influence exercised 
3. Royal Proclamations. « over the Boroughs. 

4, Administration of Justice. 9. Privilege of Parliament. 

5. Pecuniary Exactions. 10. The Reformation. 

6. Impressment. 


1. Prerogative of the Crown. ° 


The prerogative of the crown had been improperly exalted 
by the cunning of Henry VII., as well as by the violence of 
Henry VIII., and from the positions of religious and political 
factions, Elizabeth was enabled to govern the country, upon 


* Barrington, 496. 3 Inst. 35. 1 Burnet, 342. Camd. Elis. 476. Dal- 
tymple’s Men. Great Britain, part fi, p. 128. 1 Butler, 401, 402. 
> § Noailles, passim. ° 3 Turn, Hist, Eng. “~* 
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principles, that were utterly inconsistent with those of civil 
liberty’. 

Although no subsidies could be raised,—no statute could be 
binding without parliamentary acquiescence,—and that to 
consider of public grievances, and to procure their redress 
either by law or petition to the crown, were the privileges of 
the lords and commons, yet in the House of Commons it was 
acknowledged that the queen inherited both an enlarging and 
restraining power; by her prerogative she might set at liberty 
what was restrained by statute or otherwise, and by her pre- 
rogative she might restrain what was otherwise at liberty*; 
that the royal prerogative was not to be canvassed, nor dis- 
puted, nor examined’, and did not even adimit of any limita- 
tion‘; that absolute princes, such as the sovereigns of England, 
were a species of divinity’; that it was in vain to attempt 
tying the queen’s hands by laws or statutes, since by means of 
her dispensing power she could loosen herself at pleasure’; 
and that even if a clause should be annexed to a statute, 
excluding her dispensing power, she could first dispense with 
that clause, and then with the statute’. 

These ignoble avowals, and the fulsome speeches of the 
commons, in which the queen was flattered in phrases appro- 
priated to the Supreme Being®, were not unlike the reasoning 
of those savages who worship the devil; not because they 
love him or honour him, or expect any good from him, but 
that he may do them no hurt. 

Parliament recognised the queen’s title to the crown*®,— 
enacted punishments for treason and slanderous reports of the 
queen ’’,—and for unlawful and rebellious assemblies’?. 

Tonnage and poundage were given to Elizabeth for life’?,— 
first fruits were re-invested in the crown'’’,—a grant of a sub- 
sidy and two-fifteenths and a tenth were voted *,—and powers 
created towards the establishment of ordinances in collegiate 
churches and schools’. 


1 D'Ewes, 460, 469, 640, 644, 646, 651, 675. Strype’s Parker, 125, 126, 
Stat. 5 Elizabeth, c. 1. 5 Hume, 451—492. 5 Lingard, 206, 622, 624. 

2 Ewes, 644, 675. 8 Ibid. 644, 649. ‘ Thid. 646, 654. 

5 Thid. 649. 6 Tbid. 7 Tbid. 640, 646. 5 Hume, 441, passim. 

® D’Ewes, 654, 656—659. 5 Hume, 442, 443. 

® Stat. 1 Elizabeth, c. 3. Camden, 372. Weylin, 107, 103. 

10 Gtat. 1 Elizabeth, c. 5, 6. 1! Stat. 1 Elizabeth, c. 16. 

19 Btat. 1 Elizabeth, c. 20. 18 Stat. 1 Elizabeth, c. : 

14 Stat. 1 Elizabeth, c. 21. 

1S Stat. 1 Elizabeth, c. 22. 5 Hume, 9, et seq. 
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2. Court of Star Chamber. 


Power, that threatens all alike, is not so much an object of 
apprehension with any particular class, as that which proceeds 
from a body but a little removed from itself. 

The most dangerous attacks on liberty, are those which 
surprise, or undermine; which are owing to powers given 
under pretence of some urgent necessity; to powers popular 
and reasonable, perhaps, at first, but such as ought not to 
become settled and confirmed by Jong exercise, and yet are 
rendered perpetual by art and management; and, in a great 
degree, by the nature of those powers themselves. 

The Court of Star Chamber, an institution the most des- 
potic, was supported by, and gratified the lower ranks of 
socicty during the reigns of Henry VII. and VIJI.; because 
its avowed object was to bring within the sphere of justice, 
men whose situation raised them above the reach of ordinary 
jurisdiction, and against whom feelings of the utmost jealousy 
were entertained. From the transferences of land, increase 
of commerce, attainders, and forfeitures, the power and rank 
of the nobility gradually decreased, and in an inverse ratio 
that of the inferior gentry increased, and the people expe- 
rienced during the reigns of Hlizabeth and James the practical 
operation of that court, which they had essentially originated’, 
and in the reign of Charles I. they loudly, and successfully, 
clamoured for its abolition, because it had become equally 
detrimental to themselves, as it had been to their superiors. 

Elizabeth employed this court to enforce her proclamations, 
and orders of state, the perversion of justice, pecuniary exac- 
tions, illegal commissions, grants of monopolies, impressments, 
and restrictions upon the press, by fines, imprisonments, and 
corporal severities. 


3. Foyal Proclamations. 


The crown claimed a right by proclamation to carry into 
effect the spirit of existing laws; and if the privy council 


* Anterior to the time of the Tudors, there does not occur, either in any 
publication or record, so much as the mention of any court called the Court 
of Star Chamber : and the advocates for its antiquity are obliged to admit, 
that the few instances referred to by them, in proof of its antiquity, passed 
under the Council, as it was then called, or, as we should new denominate 
it, the Privy Council,—1 Brodie, 159. 
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conceived the public safety was endangered, the commands of 
the executive became paramount and absolute. 

Thus Irishmen and Anabaptists were banished the realm,— 
the culture of woad',—exportation of money, corn, with other 
commodities, and excess of apparel, were prohibited. Erection 
of houses within three miles of London, on account of too 
great increase of the city, was forbidden, under the penalty 
of imprisonment and forfeiture of the materials*:—to trade 
with the French king’s rebels, or to export victuals into the 
Spanish dominions, incurred the penalty of treason;—and 
those who were possessed of goods taken on the high seas, 
which had not paid custom, were enjoined to give them up, 
on pain of being punished as felons and pirates’. 

In 1569, letters were written to the sheriffs and justices of 
divers counties, directing them to apprehend, on a certain 
night, all vayabonds and idle persons having no master, nor 
means of living, and either to commit them to prison, or 
pass them to their proper homes. This was frequently 
repeated, and no less than 13,000 persons were thus appre- 
hended*. 

Martial law, being then built upon no settled principles, 
was, as Sir Matthew Hale observes’, in truth and reality no 
law, but something indulged, rather than allowed as a law. 
Tt had only been legally exercised during the continuance of a 
rebellion, and when in force, any person was liable to be 


punished as a rebel, whom the provost martial, heutenant of 


a county, or their deputies, suspected of guilt: but Ehzabeth 
availed herself of this law, when no immediate danger to the 
state was apprehended ®. 

In 1558, a proclamation was issued, in which she ordered 
martial law to be used against such as imported bulls’, or 
even forbidden books and pamphlets from abroad’*, and pro- 
hibited the questioning of the lieutenants, or their deputies, 
for their arbitrary punishment of such offenders, any law or 
statute to the contrary in any wise notwithstanding. 


1 Lans. MSS. xlix. 32—60. Townsend's Journ. 250. 5 Hume, 463. 

* Camden, 476. 16 Rymer, 476. 

8 16 Rymer, 448. 1 Hallam’s Const. Hist. 322. 

4 1 Strype’s Annals, 535. 

5 Hale’s Hist. Com. Law, c.2. 2 Brady, App. 59. 

® Strype’s Whitgift, App. 126. 5 Hume, 454, 455. Royston MS. State 
Paper Office. 2 Strype’s Eccles. Mem. 373, 458, 459. 

7 2 Bacon’s Works, 43. * 3 Strype, 570. 
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The streets of London being infested with vagabonds and 
riotous persons, whom neither the lord mayor nor the Star 
Chamber could remove, martial law was proclaimed, and Sir 
Thomas Wilford received a commission, a8 provost martial, 
“granting him authority, and commanding him, upon signifi- 
cation given by the justices of peace in London, or the 
neighbouring counties, of such offenders, worthy to be speedily 
executed by martial law, to attach and take the same persons, 
and in the presence of the said justices, according to justice 
of martial law, to executc them upon the gallows or gibbet 
openly, or near to such place where the said rebellious and 
incorrigible offenders shall be found to have committed the 


9 99 


sald great offences’. 


4. Administration of Justice. 


No country can enjoy a state of freedom, unless the open 
administration of justice be according to known laws truly 
interpreted, and fair constructions of evidence; but such a 
state of things never existed in practice, between the sovereign 
and subject, when any political question was at issue, under 
the Tudors. 

‘It may be almost asserted,” says the late Lord Auckland’, 
“that so late as the whole sixteenth and part of the seven- 
teenth century, the first and imost essential principles of 
evidence were either unknown, or totally disregarded. Depo- 
sitions of witnesses forthcoming if called, but not permitted 
to be confronted with the prisoner; written examinations of 
accomplices living and amenable; confessions of convicts 
lately hanged for the same offence ; hearsays of these convicts 
repeated at second hand from others; all these formed so 
many classes of competent evidence, and were received as 
such, in the most solemn trials, by very learned judges. It 
was a common and very lucrative practice of the sheriffs, to 
return juries so prejudiced and partial, that, as Cardinal 
Wolsey observed, ‘they would find Abel guilty of the murder 
of Cain.’ The judge held his office and income at the pleasure 
of the prosecutor ; and was often actuated by an intemperate 


® 16 Rymer, 279, 280. 5 Hume, 456, 
1 “ Principles of Penal | aw,” 2 ed, 197, 19%. 1 Butler, 402, 403, 
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zeal for the support of the charge; as if his indignation at 
the offence had stifled all tenderness towards the supposed 
offender. 

‘“‘'Thus ignorant of the forms and language of the whole 
process, unassisted by counsel, unsupported by witnesses, dis- 
countenanced by the court, and baited by the crown lawyers, 
the poor bewildered prisoner found an eligible refuge in the 
dreadful moment of conviction.” 

Habington, who was tried in 1586, for an attempt against 
the hfe of Elizabeth, complained that two witnesses had not 
been brought against him, conformably to the statute of 
Edward VI.: but C. J. Anderson said, that he was indicted 
on the act of Edward III., that provision not boing in force’. 

In the case of Capain Lee‘, a partisan of Essex and South- 
ampton, the court denied the right of peremptory challenge ; 
and the Earl of Arundel was convicted of imagining the 
queen’s death, on evidence which could only have supported 
an indictment for reconciliation to the Church of Rome. 

Under Stat. 23 Elizabeth, c. 2, Udal, a puritanical clergyman, 
was indicted for having published a book called a ‘ Demon- 
stration of Discipline,” in which he inveighed against the 
government of bishops, and though he endeavoured to conceal 
his name, he was arrested upon suspicion, and tried for the 
offence. 

It was urged that the bishops were part of the qucen’s 
political body; and to speak against them, was to attack her, 
and was therefore within the statute. 

The judges allowed the jury only to determine the fact, 
whether Udal had written the book or not, and they were 
not permitted to examine the intention or map: of the 
language. 

To prove the authorship, the law officers of the crown did 
not produce a single witness. They only read the testimony 
of two persons absent, one of whom said, that Udal had told 
him he was the author; another, that a friend of Udal’s had 
said so: and the court would not allow Udal to produce any 
exculpatory evidence; which, they said, was never to be per- 
mitted against the crown‘. 


* 1 State Trials, 1148. 

3 Ibid. 1266. Ibid. 1403. 1 Hallam’s Const. Hist. 313, 314, 

+ It was not till after the Revolution that the prisoner ‘could legally pro- 
duce evidence against the crown.—4 Black. Com. 351, 352. 
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They tendered him an oath, by which he was required to 
depose, that he was not the author of the book; and his 
refusal to make that deposition, was employed as the strongest 
proof of his guilt,—upon which he was convicted, and received 
sentence of death’. 

A zealous puritan, or “ Independent,” of the name of 
Penry, had written scurrilous and satirical tracts against the 
hierarchy. After concealing himself for some years, he was 
seized ; and, as the statute against seditious words required 
that the criminal should be tried within a year after com- 
mitting the offence, he could not be indicted for his printed 
books. 

He was therefore tried for some papers found in his pocket, 
as if he had thereby scattered scdition®. It was also imputed 
to him by the Lord Keeper Pickering, that in some of these 
papers, “ he had only acknowledged her majesty’s royal power 
to establish laws, ecclesiastical and civil, but had avoided the 
usual terms of making, enacting, decreeing, and ordaining 
laws: which imply,” says the Lord Keeper, “‘ a most absolute 
authority.” Penry for these offences was condemned, and 
suddenly executed?. 

The crown did not exclusively rely upon “ judicial perfidy,” 
the sheriff returned the jury panel composed of selected 
government partisans; and if the jury gave a verdict against 
the crown, they seldom escaped from enormous fines and 
indefinite imprisonment, which were inflicted under the autho- 
rity of the Star Chamber :—it is therefore obvious “ juries” 
were then no security against, political tyranny and injustice. 

The records of this period*, more particularly the trials 
of the Duke of Norfolk, and the persecuted, but imprudent, 
Queen of Scotland, establish that, no justice could by 
course of law be obtained against the capricious will of the 
sovereign; and even in the naval expedition undertaken by 
Raleigh and Frobisher against the Spaniards, where a carrack 


° 1 State Trials, 144. 4 Strype, 21—30, Strype's Whitgift, 343, 375-377. 
5 Hum>, 467, 5 Lingard, 519, 

° Strype’s Whitgift, b. iv.c. 11. 1N eal, 564, 

7 4 Strype’s Annals, 176, 177. Stow, 765. Strype’s Whitgift, 410, 412, 
413. 5 Lingard, 523. 5 lume, 468. 

* Harl. MSS. 703, 6995, 6996, 6997. Du Vair, apud Carte iii. 709, 
State Trials, 1049—1072, 1315—1334. Bridgewater, 219, 304—307. 3 
Strype, 251. 4 Strype, 307. Camden, 645—647, 779. Speed, 1183. 5 
Lingard, 382, 416, 519, 558, 568, 622,624. 5 Hume, 451—492. 1 Hallam’s 
Const. Hist. 315—318, 
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valued at 200,000. was taken, the queen, not satisfied with 
her right to a tenth, insisted upon having 100,000/.°: and if 
the owners had refused compliance, they would have been im- 
prisoned under some pretext, until they had by an enormous 
fine purchased their release. I+ cannot, therefore, be a matter 
of surprise, that a justice of the peace was defined in parlia- 
ment to be “an animal who, for half a dozen chickens, would 
dispense with a dozen laws’.” 

The course of justice was likewise diverted, by the queen 
granting warrants, exempting particular persons from all 
“suits and prosecutions’, and granting dispensations of the 
penal laws”. 

A warrant from a secretary of state, or from the privy 
council'*, authorised a discretionary and cruel imprisonment, 
the prisoner not being permitted to sue out a writ of Habeas 
Corpus'*; and the courts were prohibited from taking recog- 
nizance of such commitment. 

These illegalities, particularly where unfortunate creditors 
sued noble lords for their debts, arose to such an extent, that 
frequently the gaols were full of prisoners of state’®, and the 
judges presented the following remonstrance, which, although 
it acknowledges the right of personal freedom, does not breathe 
that pure spirit of liberty which the statute law would have 
justified, and which it was the duty of the bench to have 
maintained,—as they illegally acknowledge that a person 
committed by special command of the queen was not bailable. 

“To the Rt. Hon. our very good lords, Sir Chr. Hatton, 
of the honourable order of the garter knight, and chancellor 
of England; and Sir W. Cecill, of the hon. order of the 
garter knight, Lord Burleigh, lord high treasurer of England, 
we, her majesty’s justices, of both benches, and barons of the 
Exchequer, do desire your lordships, that by your good means, 
such order may be taken that her highnesses subjects may not 
be committed or detained in prison, by commandment of any 
nobleman or counsellor against the laws of the realm, to the 
grievous charges and oppression of her majesty’s said subjects; 
or else help us to have access to her majesty, to be suitors 
unto her highness for the same; for divers have been im- 


° 4 Strype, 128, 129. 
11-15 Rymer, 652, 708, 777. 

18 Murden, 632. 5 Hume, 456. 
15 1 Rushworth, 511. 


0 D’Ewes, 661—664. 5 Lingard, 622. 
12 Murden, 325. 5 Hume, 463. 
6 Lingard, 624. 
Franklyn’s Annals, 250, 251. 
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prisoned for suing ordinary actions, and suits at the common 
law, until they will leave the same, or against their wills put 
their matter to order, although some time it be after judgment 
and accusation. 

“Item: Others have been committed and detaingd in 
prison upon such commandment against the law”, and upon 
the queen’s writ in that behalf, no cause sufficient hath been 
certified or returned. 

‘“ Item: Some of the parties so committed and detained m 
prison after they have, by the queen’s writ, been lawfully 
discharged in court, have been eftsoones recommitted to prison 
in secret places, and not in common and ordinary known 
prisons, as the Marshalsea, Fleet, King’s Bench, Gatehouse, 
nor the custody of any sheriff, so as upon complaint, made for 
their delivery, the queen’s court cannot learn to whom to 
award her majesty’s writ, without which justice cannot be 
done. 

‘¢Ttem: Divers serjeants of London, and officers, have been 
inany times committed to prison for lawful execution of her 
majesty’s writs out of the King’s Bench, Common Pleas, and 
other courts, to their great charges and oppression, whercby 
they are put in such fear, as they dare not execute the queen’s 
process. 

“Item: Divers have been sent for by pursuivants for private 
causes, some of them dwelling far distant from London, and 
compelled to pay to the pursuivants great sums of money 
against the law, and have been committed to prison till they 
would release the lawful benefit of their suits, judgments, or 
executions for remedie, in which behalf we are almost daily 
called upon to minister justice according to law, whereunto 
we are bound by our office and oath. 

‘* And whereas it pleased your lordships to will divers of us 
to set down when a prisoner sent to custody by her majesty, 
her council, or some one or two of them, isto be detained in 
prison, and not to be delivered by her majesty’s courts or 
judges. 

We think that, if any person shall be committed by her 
majesty’s special commandment, or by order from the council 
board, or for treason touching her majesty’s person, [five 
illegible letters follow] which causes being generally returned 


5 Hume, 465. 5 Lingard, 421—425. 


VL] THE HOUSE OF TUDOR. 271 


into any court, is good cause for the same court to leave the 
person committed in custody. 

‘* But if any person shall be committed for any other cause, 
then the same ought specially to be returned '7.” 

The rack was a punishment resorted to in cases of suspicion, 
but only executed in England under a warrant of a secretary 
of state or the privy council’*®. But the council in the Marches 


of Wales were empowered to inflict that punishment, whenever 
they thought proper”. 


5, Pecuniary Exactions. 


Some biographers of the heartless and depraved Elizabeth, 
have praised her ‘‘ economy ;” but it appears that the pecu- 
niary grants which she acquired from parliament amounted to 
twenty subsidies, thirty tenths, and forty fifteenths, which 
exceed the average of preceding reigns, and although she 
raised Immense sums by dilapidation of the royal demesnes’, 
fines of recusants, profits of monopolies, and the monies raised 
by forced loans, yet “‘ she left more debts unpaid, taken upon 
credit of her privy seals, than her progenitors did take, or 
could have taken up, that were a hundred years before her*.” 

Although Elizabeth possessed every power except that of 
imperatively imposing taxes; yet she often arbitrarily exacted 
‘“ Loans,” and when the money was returned it was without 
the payment of interest. ‘‘ Benevolences” wero likewise 
another gricvous imposition upon industry, 

Loans* were almost imperative, as a refusal to contribute, 


17 58 Lansdown MSS. 87. 1 Hallam’s Const. Ilist. 318—320; vide etiam 
1 Anderson, Rep. 297. Biographia Britannica, art. Anderson. 

18 6 Lingard, 380. 5 Hume, 456. 1 Hallam’s Const. Hist. 201. Cabala, 81. 

19 Haynes, 196. 1 La Boderie, 211. 

116 Rymer, 141. D’Ewes, 151, 457, 525, 629. 4 Bacon, 363, 

* Naunton, 88, 5 Lingard, 624, 625. 

8 A loan, when granted to the sovereign, came to be nearly of the same 
amount with a benevolence. From the condition of the debtor, he could 
never be compelled to do justice ta his creditors; and his circumstances 
were such as always afforded plausible pretensions for delaying and evading 
repayment. Although the nature of a loan, implying a mutual transaction, 
appeared to exclude any idea of right in demanding it; yet the same in- 
direct methods might easily be practised by the crown, for procuring a 
supply in this manner, as under the form of a benevolence. We accord- 
ingly find, that in a parliament as early as the reign of Edward III., the 
commons prayed the king, “ that the loans which were granted to the king 
by many of that body may be released ; and none compelled to make such 
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would have incurred the vengeance of the Star Chamber‘, and 
in a letter from the lord mayor to the council, he acquaints 
them, of some citizens having been committed to prison, for 
refusing to pay the money demanded of them’. 

Purveyance® and pre-emption’; new-year’s gifts®; ward- 
ships*; embargoes on merchandise’; grant of monopolies”’; 
were also engines of oppression™, to enrich the exchequer, 
and when, in 1589, the House of Commons interfered to 
alleviate the miseries arising from purveyance, the queen ex- 
pressed her displeasure, that the commons should presume to 
touch on her prerogative. “If there were any abuses either 
in imposing purveyance, or in the practice of the exchequer, 
she was able and willing to provide due reformation, but 
would not permit the parliament to intermeddle in these 


138 39 


matters”. 

The comnions, alarmed at this message, appointed a com- 
mittee to wait upon her majesty, to satisfy her of their humble 
and dutiful intentions. 

The crown assumed absolute authority over all foreign trade, 
and would not allow any article to be imported nor exported 
without a license, and where the statutes laid any branch of 
manufacture under restrictions, the crown, by exempting one 
person from the laws, gave him, in effect, the monopoly of 
that commodity **, and which afforded a source of disgraceful 


profit. 

The queen was empowered, on the vacancy of any see, to 
seize all the temporalities, and to bestow on the bishop elect, 
an equivalent in the impropriations belonging to the crown. 
The pretended equivalent was commonly much inferior in 
value; and thus the crown, amidst its concern for religion, 


loans for the future against his will, for that it was against reason and the 
franchise of the land; and that restitution might be given to those who had 
made the loans.” The king’s answer was, “ ‘That it should be done.” 

4 Harl. MSS. 2173, 10. 5 Murden, 632. 

* The misery which resulted from “ purveyance” is illustrated by the 
following statutes. Stat. 28 Edward I.c. 2; 4 Edward III. c. 4; 5 Ed- 
ward III. c.2; 10 Edward III. Stat. 2; 25 Edward III. Stat. 5,c. 21; 
36 Edward III. cc. 2—6; 1 ‘Richard II. c. 3; 6 Richard II. Stat. 2, ¢. 2; 
23 Henry VI. c. 1. 

7 Camden, 388. 

® 1 Strype’s Mem. 137; sed vide Ayscough’s MS, 4827. 

®* 5 Hume, 461. 10 1 Strype, 27. 

1) D’Ewes, 647, 648, 650, 652. 5 Lingard, 596, 597. 

12 Sed vide 1 Brodie, passim. 18 D’Ewes, 440, 444, 

415 Rymer, 756. D’ Ewes, 645. 
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followed the example of preceding reformers .in committing 
depredations on the ecclesiastical revenues’’. 

The bishops and all incumbents were prohibited from alien- 
ating their revenues, and from letting leases longer than 
twenty-one years, or three lives. This !aw was for securing the 
property of the church, but as an exception was left in favour 
of the crown, great abuses still prevailed. It was usual for 
the courtiers to make an agreement with a bishop or incum- 
bent and to procure a fictitious alienation to the queen, who 
afterwards transferred the lands to the person agreed on". 
This method of pillaging the church was not remedied till the 
reign of James I.; but to Elizabeth it was a source of 
revenue’’. 


6. Impressment. 


Osborne’ thus describes Elizabeth’s method of employing 
the prerogative of impressment. ‘In case she found any 
likely to interrupt her occasions, she did seasonably prevent 
him by a chargeable employment abroad, or putting him upon 
some service at home which she knew to be less grateful to 
the people: contrary to a false maxim since practised with far 
worse success, by such princes as thought it better husbandry 
to buy off enemies, than reward friends.” 

This power was frequently abused, persons of education 
being appointed to mean and incompatible offices, from which 
they were not released, except by the payment of a pecuniary 
imposition*; in fact, such was the state of vassalage, that the 
nobility could not marry*®, neither were any persons allowed 
to enter or depart the kingdom without the permission of the 
executives. 


7. Liberty of the Press. 


Liberty of the press was unknown during this era :—copy- 
right of authors, importation and sale of books were regulated 
by the government, ahd it was penal to possess any Roman 
Catholic treatises’. 


& 


15 4 Strype, 215, 351. © 1 Strype, 79. 'T § Hume, 12. 

1 P, 392. * Murden, 181. 5 Hume, 459. 

8 2 Birch’s Mem. 422. 

4 Sir John Davis upon Impositions, passim. 2 Birch’s Mem. 51]. 

1 15 Rymer, 620. 16 Rymer, 97. Strype’s Whitgift, 222, App. 94. 5 
Lingard, 518. Strype’s Parker, 221. 
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In 1585, the Star Chamber published ordinances for the 
regulation or restriction of the press, which, after reciting that 
enormities and abuses of disorderly persons professing the art 
of printing and selling books had increased, arising from the 
inadequacy of the penalties hitherto inflicted; then commands 
every printer to certify his presses to the stationers’ company, 
on pain of having them defaced, and suffering a year’s 1m- 
prisonment ;—that none should print at all, under similar 
penalties, except in London, and one in cach of the two uni- 
versities ;—that no printer who had only set up in his trade 
within six months, should exercise it any longer, nor any 
commence in future, until the excessive multitude of printers 
were diminished, and brought to such a number as the 
Archbishop of Canterbury and Bishop of London, for the 
time being, might think convenient; but whenever any addi- 
tion to the number of master printers was required, the 
stationers’ company should select proper persons to use that 
calling with the approbation of the ecclesiastical commis- 
sioners ;—that none should print any book, matter, or thing 
whatsoever, until it had been first seen, perused, and allowed 
by the Archbishop of Canterbury, or Bishop of London, 
except the queen’s printer, to be appointed for some special 
service, or law printers, for whom the license of the chief jus- 
tices should alone bo requisite ;—that every one selling books 
contrary to the intent of this ordinance should suffer three 
months’ imprisonment. That the stationers’ company should 
be empowered to search houses and shops of printers and 
booksellers, and to seize all books printed in contravention of 
this ordinance, and to destroy and deface the presses, and to 
arrest and bring before the council, those who should have 
offended therein’. 

James extended this decree to the importation of books, and 
forbade the printing of any book without a license from the 
Archbishops of Canterbury and York, Bishop of London, or 
the Vice-Chancellor of one of the Universities, or of some 
person appointed by them. 


8. Undue Influence exercised over the Boroughs. 


Elizabeth having perceived the necessity of acquiring a 
numerical ascendency over the deliberations of the commons, 


* 1 Hallam's Const. Hist. 324, 326. 
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exerted all her energies to control those boroughs which Exrzazern. 
existed’, and resorted to her prerogative for the restoration of eae ee 
old, and creation of new boroughs, by which she obtained the 
support of sixty-two new members*;—and this fact establishes 
that, the commons had emerged from their primary insignifi- 
cance, and had become an influential assembly *, 

“Select governing bodies” were grafted into the municipal Borough institu- 

: . ’ : tions modelled 

corporations, and by this unconstitutional manceuvre, the for political 
crown acquired increased parliamentary influence; and these ** 
institutions, which had been intended for the “local govern- 
ment of the people, within certain prescribed boundaries,” were 
fashioned to become the ready and effective instruments of 
political infamy. 

In the fifth year of this reign, the necessity of a supply in- 
duced the summoning of a parliament, and in order to procure 
an undue influence, six boroughs were summoned to send parliament. 
members of parliament, none of them having done so for a 
considerable imterval, and the greater portion never having 
done so; but the right of election was exercised by the inha- 
bitants paying scot and lot. 

In these boroughs the court-leet existed, and was in the full Municipal ana 
exercise of its powers, and those persons who were to return the Poanentary 


franchiscs en- 
members of parliament, the doing of which by the writ was Jeyved by the 


same class of 

cast upon the “ burgesses,” were the same class of persons as freemen. 
those who were entitled to enjoy the municipal franchises. 
Parliamentary, but fruitless, discussions arose as to the right 
of these boroughs to return members, and the speaker declared 
to the House, that the lord steward had agreed, that the 
members should resort to the House, and show letters patent 
why they were returned to parliament. 

The question was put upon the ground of these boroughs 
not having charters to show for their returning members. If 
their representatives were allowed to sit in consequenco of 
their having charters, it was an admission on the part of the 
House, that the crown had power to grant such charters: but, 


1 The first time the subject of bribery appears to have been brought 
before the house, was in the reign of Elizabeth. 

One Thomas Long gave the returning officer, and others of the borough 
of Westbury, four pounds, to be returned member. For this offence the 
borough was amerced, the member removed, and the officer fined and im- 
prisoned. (4 Inst. 23.) 

2 Parl. Hist. 958. 1 Hallam’s Const. Hist. 359. 

8 1 Hallam’s Const. Hist. 364. 
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subsequently, it was rarely exercised,—resisted in the case of 
Newark, in the reign of Charles II., and has never since been 
claimed. 

Sir Simon D’Ewes‘ treats these places as having anciently 
been boroughs; but, from their poverty, having neglected to 
return members of parliament, when they were paid wages 
by their constituents, they for a time lost the right of return- 
ing members. But that when the payment of wages was 
discontinued, many boroughs, both in the reign of Elizabeth 
and that of her successor, returned members which had not 
returned in the preceding parliaments. 

This doctrine was recognised by a committee of the House 
in 21 James I., that “‘ the right of a borough to return mem- 
bers having once existed, can never be lost;” but they dis- 
regarded the charters of Mary, thereby negativing the right of 
the crown to interfere by its charters with the right of return- 
ing members. 

Sir Simon D’Ewes says, that “‘ it was very common and 
ordinary in former times to avoid the charges of their bur- 
gesses’ allowance in time of parliament (when the town grew 
into any poverty or decay); that the boroughs did either get 
license of the sovereign for the time being to be discharged 
from such election and attendance, or did by degrees discon- 
tinue it themselves; but of later times the knights, citizens, 
and burgesses of the House of Commons, for the most part 
bearing their own charges, many of those borough towns, who 
had discontinued their former privilege, by not sending, did 
again recontinue it (as these towns here), both during her 
majesty’s reign, and afterwards in the reign of King James 
her successor.” 

These observations must be taken in a qualified sense. 

Many places which originally returned members of par- 
liament, discontinued sending representatives when they fell 
into poverty or decay,” upon the ground of ‘their ceasing to 
keep up the exercise of their exclusive jurisdiction; by which 
they ceased to be boroughs, separate and distinct from the 
jurisdiction of the sheriff, and were reabsorbed into the 
counties. 

‘“ Boroughs, in order to avoid the charges of their bur- 
gesses’ allowance in parliament, obtained a license from the 
king to be discharged from their election and attendance ;” 

* P. 80. 
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but those licenses were not universally acted upon, as the 
places obtaining them notwithstanding sent their members; 
whilst, on the other hand, places which had ceased to be 
boroughs by falling into decay, and ceasing to have an exclu- 
sive jurisdiction, altogether discontinued sending members. 
But the royal licenses were inoperative, for the king had no 
constitutional power to discharge any place from returning 
members as long as it continued a borough. 

The crown had the undoubted prerogative of directing 
within what districts the law should be locally administered, 
whether in the county at large, or in any particular franchise, 
as acity or borough; but when the king made any place a 
borough, all the legal consequences followed as a necessary 
result of law; and amongst others, that it should, in confor- 
mity with the parliamentary writ, be called upon by the 
sheriff's precept to return members of parliament; and thus 
the burgesses would be discharged from contributing to the 
wages of the knights of the shire. But the king could 
not exempt them from both; they were bound to contribute 
either to the one or the other; and therefore if the burgesses, 
by reason of the place being a borough, were released from 
contributing to the wages of the knights, the king could not 
direct that they should neither send nor pay their members 
whilst 1¢ continued a borough: but if he and the burgesses 
wished that they should be exempt from that liability, then 
the place must cease from being a borough, and, as the 
consequent, become contributory to the knights of the shire. 

With respect to the “‘ members having begun to pay their 
own charges,” it proves that the being returned a member of 
the House had then, in public estimation, lost its character of 
being a burden, and had become an object of desire to persons 
of station and property. 

In 13 Elizabeth, a new parliament being assembled, nine 
other places, which had not returned members in the pre- 
ceding parliament, were summoned, and sent representatives ; 
and at a subsequent period in this reign, twelve other boroughs 
were also newly summoned to parliament, and three boroughs 
restored. 

When Elizabeth perceived the impolicy of increasing the 
number of boroughs, her only alternative was to bring the 
existing boroughs under obedience; and this was unconstitu- 
tionally effected by creating ‘ select bodies” in the “ corpo- 
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rations,” and then recognizing, under this false claim of pre- 
scription, that existing corporations possessed the exclusive 
right of electing their own officers, and in some instances the 
members of parliament,—which will account for the charters 
of Elizabeth commencing with recitals that, the boroughs had 
been anciently incorporated; and for modern usages at vari- 
ance from the charters having been supported under the plea 
of prescription. 

The queen having granted the “ parliamentary franchise ” 
to these boroughs for an abstract political object, it cannot be 
regarded as a matter of surprise, that, from this period, usur- 
pations and conflicting usages arose in the ancient and modern 
boroughs in order to crush or promote conflicting interests, 
and which produced such disgraceful anomalies in the “ par- 
hamentary and municipal institutions.” 

The anxiety which the crown evinced im order to bring tho 
“ commons” under its command, by the intervention of 
“ select bodies” and the “ corporations,” will be perceived by 
the following extracts. 

In 1570, a letter from Sir Hugh Powlett was written in 
the queen’s name to the burgesses of Wells, desiring them to 
elect fit persons as burgesses of parliament at peril of the 
queen’s displeasure. 

In 1584, the bailiffs, aldermen, and common council of 
Colchester, to serve the queen’s grace, made the following 
extraordinary order:—‘‘ That Sir Francis Walsingham shall 
have the nomination of both the burgesses of the town, for the 


of the burgesses parliament, for time to come, according to his honor’s letters 


of Colchester. 


Earl of Lefoester 
requests the no- 
mination of one 
of the members 
for Andover. 


to the bailiffs, aldermen, and common council of the town 
directed :” whereupon two persons were returned according to 
the order’. 

In 1584, the burgesses of Andover received the following 
letter from the Earl of Leicester, high steward of the borough : 

— After my heartie commendations, whercas it has pleased 
her majesty to appoint a parliament to be presently called, 
being steward of your towne, I make bould heartily to pray 
you, that you would give me the nomination of one of your 
burgesses for the same; and yf mynding to avoid the charges 
of allowance for the other burgesse, you mean to name ante that 
is not of your towne, if you will bestow the nomination of the 
other burgesse also on me, I will thank you for it; and will 


* M. and §. Ilist. of Boroughs, 1346. 
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both appoint a sufficient man, and see you discharged of all 
charges in that behalfe. And so praying your speedy answer 
herein, I thus bid you right heartie farewell. From the 
courte, the 18th October, 1584. 

‘* Your loving friend, R, Leicesrer. 

“ Tf you will send me your election, with a blank, I will put 
in the names. ; 

‘“* To my loving friends the bailiffs, and the rest of the towne 
of Andover °.” 

In 1587, the mayor and burgesses of Beeralston are stated 
in the Return at the Rolls Chapel, to have elected their two 
burgesses at the request of William, Marquis of Winchester, 
and William, Lord Mountjoye, chief lords of the borough. A 
decisive proof of the direct influence which prevailed in this 
borough, immediately after 1t was summoned to parliament. 

It is stated by Mr. Butler’, that five candidates were nomi- 
nated by the court to each borough, and three to each county; 
and by the sheriff’s authority, the members were chosen from 
amongst those nominees ;—but there are no records to esta- 
blish this fact. 

The queen, however, released the burgesses of Carrick- 
fergus from the trouble of selecting one of their representatives, 
by granting a charter commanding them to return two mem- 
bers to her parliament in Ireland; and that because Edward 
Waterhouse was sccretary to her lord deputy in Ireland, and 
had supplicated her, so she granted that he should be free of 
the corporation, and that he should be returned as one of the 
burgesses for that town, to every parliament of her, her heirs, 
and successors, within Ireland, from tume to time to be held’. 

The greatest encroachments on the constitutional rights of 
the inhabitant householders, were effected by giving priviloges 
to ‘‘ non-residents ;” and who, in modern times, were the 
corrupt tools of faction and political profligacy. 

Not only were the burgesses who elected members of par- 
liament at this time resident in their respective boroughs, but 
the members were also required to be resident, and it was only 
in 13 Elizabeth, a bill was brought into parliament for the 
validity of burgesses being elected, who were not resiant. 


°M. and 8. Hist. Boroughs, 1393, 1394; vide ctiam Southwell MSS. 
Orrery, Campbell and Walpole Papers. 

7 Book Rom. Cath. Church, 225; sed vide 1 Hallam’s Const. Hist. 361. 

® M. and &. Hist. Boroughs, 1463. 
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‘Tt was urged’, that it behoveth all those who were bur- 


. gesses to see to the bill; for this may touch and overreach 


their whole liberties as not having whereunto to stay, but that 
lord’s letters would from henceforth bear all the sway. 

‘“‘ Mr. Norton, in support of the bill, urged the imperfection 
of choice, which was too often seen, by sending of unfit men ; 
and lest happily anything might be objected to the imperfec- 
tion of parliament, which may seem to be scant sufficient, by 
reason of the choice made by boroughs for the most part of 
strangers (whereas, by the positive law, no man ought to be 
chosen burgess for any borough, but only resiants and inhabi- 
tants). That the choice should be of such as were able and 
fit for so great a place and employment, without respect of 
privilege of place or degree; for that, by reason of his being 
a burgess, it might not be intended or thought he was any- 
thing the wiser. Withal, he argued that, the whole body of 
the realm, and the good service of the same, was rather to be 
respected, than the private regard of place, or the privilege or 
degree of any person.” And this is a recognition of the early 
constitutional principle, that each member of the House of 
Commons is deputed to serve, not only for his constituents, 
but for the whole kingdom °°. 

In 40 Elizabeth, the celebrated ‘“‘ Case of Corporations” 
occurred,—the results of which have been so mischievous, and 
the judgment of which was so much opposed to the principles 
of the constitution, that it can only be regarded as a “ poli- 
tical job.” 

Jt affirms the authority of the select bodies; their power of 
making bye-laws; the binding nature of such bye-laws when 
actually made, or when proved by usage; and establishes the 
dangerous doctrine of usage, commencing within the time of 
legal memory being evidence of right: and it is upon the 
authority of this case that, the varied and illegal usages in the 
different boroughs have been supported; in opposition to the 
language of the charters. 

The courts of Jaw had no right to recognise the authority of 
this case, because being only an opinion to the queen in council, 
it was not open to a writ of error or appeal, and could not under 
any circumstances be considered as a legal authority. But the 
judges of the land, previous to the Brunswick dynasty, were 


® )'Ewes’ Journal, 168. . 10 Vide ante infra, 133. 
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as ‘ politically dishonest and corrupt” as any other class, and 
justice was administered in a manner the most disreputable ; 
but such a state of things is not to be regarded with astonish- 
ment, when Elizabeth and other sovereigns of England received 
bribes, in order to pollute the pure streams of justice’?. 

To this reign may therefore be ascribed the origin of the 
illegal powers assumed by the ‘“‘ common councils,” or “select 
bodies ;” in derogation from the rights of the inhabitant 
householders; its subsidiary effects have been tainted with 
baseness and perfidy, pure and unalloyed; for all the subse- 
quent controversies upon corporate ordinances, have related to 
the particular privileges of a corrupt and select body, against 
the constitutional liberties of the subject, the bye-laws of such 
bodies, being impressed with the wretched stamp of political 
depravity, and in violation of our dearest birthrights. 


9. Privilege of Parliament. 


The best illustration of the “independence of the com- 
mons,” is by the following extracts, relative to liberty of 
speech, and personal security, which at the same time afford a 
conclusive answer to those fanciful theorists, who descant upon 
the imprescriptible rights of the commons, and the untarnished 
freedom of our institutions. 

In 1581, the chancellor, on confirming a new speaker, 
admonished him that the House of Commons should not 
intermeddle in anything touching her majesty’s person or 
estate, or church government; and when they appointed a 
public fast, though to be enforced on none but themselves, this 
encroachment on the supremacy was only expiated by a public 


apology’. 


11 § Lingard, 623. Wobbes, from this practice having been so universal, 
contends that, he whose private interest is to be decided in an assembly, 
may make as many friends as he can, and though he procures them with 
money, yet it is not injustice. 

It must, however, be a pleasing reflection to those of the present age, that 
it is impossible for justice to be more effectively or impartially administered 
than it is at this moment; and whatever the puriency of modern innovation 
may suggest, it is to be anxiously desired that the powers and emoluments 
of the judges of the land be ever unimpaired, more particularly as the judi- 
cial bench is the only bulwark we possess, against public or private aggres- 
sion, and as long as its independency and efficiency is secured, so long 
only will the scales of justice be equally balanced, and our constitutional 
rights unendangered. 

1 D’Ewes, 282. 
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In 1588-9, the speaker received orders that the House were 
not to extend their privileges to any irreverent or misbecoming 
speech; and when Mr. Damport moved®, “ neither for making 
of any new laws, nor for abrogating of any old ones, but for 
a due course of proceeding in laws already established, but 
executed by some ecclesiastical governors contrary both to their 
purport and the intent of the legislature, which he proposed 
to bring into discussion,” the secretary of state, reminded 
the House of the queen having inhibited them from dealing 
with ecclesiastical causes, which prevented any further notice 
of the motion. 

The speaker of the session which was summoned in 1593, 
received for answer to his request for liberty of speech, that it 
was granted, “ but not to speak every one what he listeth, or 
what cometh into his brain to utter; their privilege was aye 
or no.” ‘* Wherefore Mr. Speaker,” continues the Lord Keeper 
Pickering, himself speaker in the parliament of 1588, ‘ her 
majesty’s pleasure is, that if you perceive any idle heads which 
will not stick to hazard their own estates, which will meddle 
with reforming the church, and transforming the common- 
wealth, and do exhibit such bills to such purpose, that you 
receive them not, until they be viewed and considered by 
those, who it is fitter should consider of such things, and can 
better judge of them. That she would not impeach the 
freedom of their persons; but they must beware, lest, under 
colour of this privilege, they imagined that any neglect of 
their duty could be covered or protected: and that she would 
not refuse them access to her person, provided it were upon 
urgent and weighty causes, and at times convenient, and when 
she might have leisure from other important affairs of the 
realm *.” 

In 1593, a bill for reforming the abuses of ecclosiastical courts 
having been discussed 1m the House‘, the queen expressly com- 
manded, that no bill touching matters of state or reformation 
of causes ecclesiastical should be exhibited; and if any such 
should be offered, enjoined the speaker on his allegiance not 
to read it’, it being the custom for the speaker to read and 
expound all bills to the House. The proposer of this Ecclesi- 
astical Reform Bill was committed, disabled from practising 


2 D’Ewes, 438. 3° Ibid. 460, 469. Townsend, 37. 
* D’Ewes, 474. Townsend, 60. > D’Ewee, 62. 
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as a barrister, and imprisoned for several years; but he wrote 
a spirited letter to Lord Burleigh, expressing his sorrow for 
having offended the queen, but at the same time his resolution 
‘to strive while his life should last, for freedom of conscience, 
public justice, and the liberties of his country°.” 

In the session of 1588-9, Sir Edward Hobby brought in a 
bill, to prevent certain exactions made for their own profit by 
the officers of the Exchequer. Two days after he complained, 
that he had been very sharply rebuked, by some great per- 
sonage, not a member of the House, for his speech on that 
occasion. But instead of testifying indignation at this breach 
of their privileges, neither he nor the House thought of any 
further redress, than by exculpating him to this great person- 
age, apparently one of tho ministers, and admonishing their 
meinbers not to repeat clsewhere, anything uttered in their 
debates’. 

In 1571, the House resolved upon reading a bill for the refor- 
mation of the Common Prayer, and that petition be made to the 
queen’s majesty for her license to proceed in it, before it should 
be further dealt in. But Strickland, who had proposed it, 
was sent for to the council, and restrained from appearing 
again in his place, though put under no confinement’. 

In the debate which occurred, it was urged that Strickland 
was not a private man, but represented a multitude, and that 
it was only at the bar of the House, he ought to answer for any 
offence committed within its walls,—that matters not treason- 
able, or which implied not too much derogation of the imperial 
crown, might, without offence, be introduced into parliament ; 
where every question that concerned the community must be 
considered, and where even the right of the crown itself must 
be determined ;—that men sat not in that House in their 
private capacities, but as elected by their country; and though 
it was proper that the prince should retain his prerogative, yet 
was that prerogative limited by law. As the sovereign could 
not of himself make laws, neither could he break them, merely 
from his own authority’. 

The commons, upon this occasion, uttered language worthy 


6 T)’Ewes, 478. 3 Lodge's Illust. 34. Neal, c. 8. Heylin’s Hist. Pres- 
byterians, 320. 5 Lingard, 522. 5 Hume, 366. 

7 D'Ewes, 433. Vide ante infra, 272. 

® Ibid. 175. Ibid. 158, Journ. April 7. Ibid. April 9, 10. 

9 D’Ewes, 156,175, 176. 5 Uune, 175. 5 Lingard, 318. 
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of their situation, the result being the release of Strickland’: 
this was, however, but an evanescent spark of constitutional 
liberty. 

In the same session, a member having rather prematurely 
suggested the offer of a subsidy, several complaints were made 
of irregular and oppressive practices, particularly one patent, 
which was contrived for the profit of four courtiers, and was ’ 
attended with the utter ruin of 7000 or 8000 of industrious 
subjects’; and Mr. Bell stated, that licenses granted by the 
crown and other abuses, galled the people, intimating also 
that the subsidy should be accompanied by a redress of griev- 
ances: this proposition was rendered abortive, by the speaker 
subsequently informing the House of a message from the 
queen, ‘to spend little time in motions, and make no long 
speeches :”—and Bell was sent for and reprimanded by the 
council'*, which had the effect of frightening the other 
members. 

At the close of the session, the Jord keeper severely repri- 
manded those audacious, arrogant, and presumptuous members 
who had presumed to call in question her majesty’s grants 
and prerogatives. ‘‘ But her majesty warns them, that since 
they thus wilfully forget themselves, they are otherwise to be 
admonished. Some other species of correction must be found 
for them; since neither the commands of her majesty, nor 
the example of their wiser brethren, can reclaim their auda- 
cious, arrogant, and presumptuous folly, by which they are 
thus led to meddle, with what nowise belongs to them, and 
what lies beyond the compass of their understanding ’*.” 

In 1575-6, Peter Wentworth having addressed the House, 
as to the encroachments of the Crown upon the privileges of 
the commons, they became alarmed, and judged it expedient to 
prevent an unpleasant interference by sequestering their mem- 
ber, and of appointing a committee of all the privy councillors, 
in their capacities of members of the House, to examine him: 
and upon their report Wentworth was committed to the Tower. 
He had lain there a month, when the queen sent word that 
she remitted her displeasure towards him, and required his 
enlargement of the House, who released him upon a reprimand 
from the speaker, and an acknowledgment of his fault upon 


10 D’Ewes, 175. 1 Ibid. 242. 
18 Ibid. 151. 5 Hume, 180, 181. 
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his knees, and by this lenity, indirectly assumed the power of Evizaneru. 


imprisoning the members". 

In 1587-8, a bill and a book was offered to the House, the 
former annulling all laws respecting ecclesiastical government 
then in force, and establishing a certain new form of Common 
Prayer contained in the latter. 

The speaker interposed to prevent this bill being read, on 
the ground that her majesty had commanded them not to 
meddle in this matter. A debate ensued, and upon its ad- 
journment, the queen sent for the speaker, who delivered up 
to her the bill and book. 

Next time that the house sat, Mr. Wentworth insisted that 
some questions of his proposing should be read. These queries 
were to the following purport:— Whether this council was 
not a place for any member of the same, freely and without 
control, by bill or speech, to utter any of the griefs of this 
commonwealth? Whether there be any council that can 
make, add, or diminish from the laws of the realm, but only 
this council of parliament? Whether it be not against the 
orders of this council to make any secret or matter of weight, 
which is here in hand, known to the prince, or any other, 
without consent of the House? Whether the speaker may 
overrule the House in any matter, or cause in question ? 
Whether the prince and state can continue and stand, and be 
maintained without this council of parliament, not altering 
the government of the state ? 

These questions the speaker declined reading; but Went- 
worth, the proposer, and those who had spoken in favour of 
his motion, were committed to the Tower; and, notwith- 
standing some notice taken of it in the House, it does not 
appear they were set at liberty before its dissolution’®. 

In 1593, Peter Wentworth, with another member, pre- 
sented a petition to the lord keeper, desiring the lords of the 
Upper House to join with them of the Lower, in imploring her 
majesty to entail the succession of the crown; and for which 
they had prepared a bill,—but for this interference they were 
summoned before the council, and committed to prison’*. 

These commitments were so numerous, that a question was 
raised, whether some places might not complain of paying 
subsidies, their representatives not having been consulted nor 


1 D’Ewes, 236, 237, 241, 244,260. 1 Ibid. 410.  —** ‘Ibid. 476. 
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present when granted, and that the House should address the 
queen to set them at liberty. 

It was opposed by the ministers, as likely to hurt those 
whose good was sought, her majesty being more likely to 
release them if left to her own gracious disposition’. The 
queen did not release them during the session, and kept them 
in confinement after it was terminated °°, 

Notwithstanding these restraints, the commons were 
enabled during this reign to acquire the recognition of impor- 
tant “‘ privileges of parliament.” 

Until 1575, the precedent established in the case of Fer- 
rers '® was not followed, a writ of privilege being procured to 
release their members when under arrest; but ‘‘ Smalley,” a 
member’s servant, having been arrested, the commons sent 
their serjeant to enforce his release,—and from the Journal it 
strangely appears, that this order was given after rescinding a 
previous resolution, which stated no precedents could be dis- 
covered for setting at liberty any one in arrest, except by writ 
of privilege *°. 

In cases of assaults upon members, several unobjected com- 
mitments to the Tower, and to the custody of the serjeant, 
occur during the reigns of Mary and Elizabeth. 

It also became an acknowledged right that ‘ no subpcena 
or summons for the attendance of a member in any other court 
ought to be served, without leave obtained, or information 
given, to the House; and that the persons who procured or 
served such processes were guilty of a breach of privilege, and 
were punishable by commitment or otherwise, by the order of 
the House **.” 

The cases of Storie*® during the reign of Edward VI., 
Copley *‘ in the reign of Mary, and Hall** and Dr. Parry* in 
this reign, furnish precedents of the powers which the House 
possess to punish their own members by imprisonment, fine, 
reprimand, and expulsion. 

And in 1586, contumacious expressions having been used 
against the House, the offender was summoned to the bar, 
and, on making his submission, was only fined *’. 

‘7 D’Ewes,470. 1° Birch’s Mem. Eliz.I. 96. 1° Vide ante infra, 168. 

© Com. Journ. Feb. 22, 27, a.p. 1575, 21 Hatsel, 73, 92, 119. 

 Thid. 96, 97, 119. * Com. Journ. Jan. 2], 22, 23, a.p. 1547—8. 

4 Com. Journ. March 5 5, 7, aD. 1557-8. 


*5 D’Ewes, 207, 212, 291. Hatsel, 93. 
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Controverted elections were originally decided in chancery, 
from which the writ issued, and into which the return was 
made, and under Stat. 6 Henry VI. c. 4, the invalidity of the 
election was to be decided by a jury of the county; but in 
this reign, the ‘“ commons,” first claimed and exercised an 
exclusive right to determine such questions, and which has 
never been subsequently relinquished **. 

In 1586, the chancellor, in consequence of some irregularity 
in the first return, issued a second writ for the election of 
representatives for the county of Norfolk, and a different person 
was elected, upon which the House appointed a committee to 
Inquire into the circumstances. 

The only previous instance in which such a jurisdiction had 
been assumed, was in the reign of Mary*’, when a committee 
was appointed ‘to inquire if Alexander Nowell, being pre- 
bendary in Westminster, and thereby having a voice in the 
Convocation House, could be a member of this House,” and 
the commons decided that Nowell was disqualified, and that 
the queen’s writ should be dirccted for another burgess. 

The speaker then received orders from Elizabeth to acquaint 
the House with her displeasure, that it ‘‘ had been troubled 
with a thing impertinent for them to deal with, and only 
belonging to the charge and office of the lord chancellor, whom 
she had appointed to confer with the judges about the returns 
for the county of Norfolk, and to act therein according to jus- 
tice and right.” 

Notwithstanding this inhibition, a committee was nomina- 
ted, who reported that those elected under the first writ should 
take their seats, declaring further that they understood the 
chancellor and some of the judges to be of the same opinion : 
but that “they had not thought it proper to inquire of the 
chancellor what he had done, because they thought it preju- 
dicial to the privilege of the House to have the same deter- 
mined by others, than such, as were members thereof. And 
though they thought very reverently of the lord chancellor 
and judges, and knew them to be competent judges in 
their places, yet in this case they took them not for judges 
in parliament in this House; and thereupon required that the 
members, if it were so thought good, might take their oaths 
and be allowed of by the force of the first writ, as allowed by 


8 D'Ewes, 393. *° Com, Journ. 1 Mary, 27. 
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the censure of this House, and not as allowed by the lord 
chancellor and judges, which was agreed unto by the whole 
House *°.” 

In 1593, the commons sustained their privilege of origi- 
nating money bills. The lords having reminded them of the 
queen’s want of a supply, requested a conference; this having 
been granted, Sir Robert Cecil reported that the lords would 
consent to nothing less than a grant of three entire subsidies, 
—the commons having shown a reluctance to grant more 
than two. 

Mr. Francis Bacon said, “ he yielded to the subsidy, but 
disliked that this House should join with the Upper House in 
granting it. For the custom and privilege of this House hath 
always been, first to make an offer of the subsidies from hence, 
then to the Upper House; except it were that they present a 
bill unto this House with desire of our assent thereto, and then 
to send it up again.” And the proposition for another con- 
ference with the lords was lost against the crown influence, by 
two hundred and seventeen to one hundred and twenty-eight*'. 

Mr. Hume thus sums up the opinion which Elizabeth had 
entertained of the duty and authority of parliaments**. They 
were not to canvass any matter of state: still less were they 
to meddle with the church. Questions of either kind were far 
above their reach, and were appropriated to the prince alone, 
or to those councils and ministers with whom he was pleased 
to entrust them. What then was the office of parliament? 
They might give directions for the due tanning of leather, or 
milling of cloth; for the preservation of pheasants and par- 
tridges; for the reparation of bridges and highways; for the 
punishment of vagabonds, or common beggars. Regulations 
concerning the police of the country came properly under their 
inspection ; and the laws of this kind which they prescribed, 
had, if not a greater, yet a more durable authority than those 
which were derived solely from the proclamations of the sove- 
reign. Precedents or reports could fix a rule for decisions in 
private property, or the punishment of crimes; but no altera- 
tion or mnovation in the municipal law, could proceed from 
any other source than the parliament, nor would the courts of 
justice be induced to change their established practice by an 
order of council. 


# D’Ewes, 340, 393. 1 Hallam's Const. Hist. 376. 
81 Ibid. 486, 38 § Hume, 181, 182, 
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But the most acceptable part of parliamentary proceedings 
was the granting of subsidies; the attainting and punishing 


of the obnoxious nobility, or any minister of state after his fall; ' 


the countenancing of such great efforts of power, as might be 
deemed somewhat exceptionable, when they proceeded entirely 
from the sovereign. 

The redress of grievances was sometimes promised to the 
people; but seldom could have place, while it was an esta- 
blished rule, that the prerogative of the crown must not be 
abridged, or so much as questioned or examined in parliament. 
Even though monopolies and exclusive companies had already 
reached an enormous height, and were every day increasing, 
to the destruction of all liberty, and extinction of all industry ; 
it was criminal in a member to propose, in the most dutiful 
and regular manner, a parliamentary application against any 
of them. 


10. The Reformation. 


When the depravity of human nature is considered, the 
insidious advances that the Church of Rome was enabled to 
make during the preceding reign, cannot excite much surprise, 
more particularly as infidelity and an infallible church inter- 
changeably act upon each other. 

The man who has long wandered over the dark and dismal 
seas of infidelity and doubt, will often, towards the end of his 
course, take refuge in the bosom of an infallible church, as a 
haven from the waves on which he has so long been tossed. 
And, on the other hand, he who has ministered in the adyta of 
a superstitious temple, and who has seen the machinery which 
moves the puppets before which the vulgar bow',—in his con- 
tempt for the ignorance on which he basely practises, and from 
his knowledge of the falsehood of the creed he propagates, ends 
in disbelieving the existence of true religion altogether. 

The legislature, by Stat. 1 Elizabeth, c. 1, re-invested the 
crown with jurisdiction in ecclesiastical and spiritual affairs, 
and by it the statutes passed in the reign of Henry VIII, for 
the abolishing of the pope's power, were again revived; and 
those in Mary’s reign to the contrary, were repealed, and also 
the act for proceeding against heretics. 


) ‘Vide ante infra, 171—178. 
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The laws of King Edward against those that spoke irreve- 
rently of the sacrament, and against private masses, and for 
communion in both kinds, were revived; and it was declared 
that the authority of visiting, reforming, and correcting all 
things in the church, should be for ever annexed to the crown, 
which the queen and her successors might by her letters 
patent depute to any persons to exercise in her name. 

All bishops and other ecclesiastical persons, and al] in any 
civil employment, were required to swear that they acknow- 
ledged the queen to be the supreme governor in all causes, as 
well ecclesiastical as temporal, within her dominions ; that they 
denounced all foreign power and jurisdiction, and should bear 
the queen faith and true allegiance: whosoever refused to 
swear it, was to forfeit any office he had either in church or 
state, and disabled to hold any employment during life. And 
if any should, either by discourse or in writing, set forth the 
authority of any foreign power, or do anything for the advance- 
ment of it, they were to forfeit all thelr goods and chattels: 
and if they had not goods to the value of twenty pounds, they 
were to be imprisoned for a year; for the second offence, were 
to incur the pains of a pramunire; and the third offence, was 


‘made treason. 


The queen was empowered to commission such persons as 
should be requisite to reform and order ecclesiastical matters, 
but who should judge nothing to be heresy but what had been 
already so judged by the aurnoriry of the Cananican Scrip- 
tures, or by the Fist POUR GENERAL CoUNCILs, or by any other 
general council, in which such doctrines were declared to be 
heresies by the express and plain words of Scripture: all other 
points, not so decided, were to be judged by the parliament, 
with the assent of the clergy in their convocation *. 

Great lenity was displayed in the formation of thia statute, 
for its penal provisions were very limited, as none except those 
who hold ecclesiastical or civil offices could be required to take 
the oath; and none but those who voluntarily denied the 
queen's supremacy, were subjected ta the other penalties. 

The next legislative measure*, was an act for the ‘ Uni- 


* Vide etiam Canons of Elfrie, a. p, 870, Wilk. Con. I. 254; Council of 
Hatfield, a. p. 680, Wilk. Con, J, 52; Council of Calchuythe, a,p, 788, 
‘Wilk. Con. I. 146. ‘ ; 

3 Stat. 1 Elizabeth, c. 2, 
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formity of Common Prayer, and Service in the Church,” and 
‘* Administration of the Sacraments.” 

Some of the reformed divines had been appointed to review 
King Edward’s Liturgy, and to see if in any particular it 
should be changed‘. They proposed that the Communion 
Book should be so contrived, that it might not exclude the 
belief of the corporal presence; for the chief design of the 
queen’s council was to unite the nation in one faith; and the 
greatest part of the nation continued to believe such a presence. 
It was therefore recommended that, there should be no express 
definition made against it, that so it might lie as a speculative 
opinion, not determined, in which every man was left to the 
freedom of his own mind. 

Upon which grounds, the rubric that explained the reason 
for kneeling at the sacrament, ‘“ that thercby no adoration 
is intended to any corporal presence of Christ’s natural flesh 
and blood, because that is only in heaven,” which had been in 
King Edward’s Liturgy, was now omitted. 

At the delivery of the elements in King Edward’s first 
Liturgy, there was to be said, ‘“ The body or blood of our 
Lord Jesus Christ preserve thy body and soul to everlasting 
life ;” which words had been left out in his socond Liturgy, 
as favouring, the corporal presence too much; and instead 
of them, these words were ordercd to be used in the distribu- 
tion of that sacrament, “ Take and eat this, in remembrance 
that Christ died for thee, and feed on him in thy heart by 
faith with thanksgiving; and drink this in remembrance that 
Christ's blood was shed for thee, and be thankful.” They 
now joined both these in one, amd made some slight altera- 
tions in the collects; and thus was the book presented to the 
House. 

The Book of Ordination was not in express terms named 
in the Act of Uniformity, which gave an occasion afterwards 
to question the lawfulness of the ordinations made by that 
book. But the book that was set out by Edward VI, and 
confirmed by parliament in the fifth year of his reign, was 
now authorized by Jaw, and the repeal of it in Queen Mary’s 
time was made void. So the Book of Ordination being in 
that act added to the Book of Common Prayer, was now 


‘4 2 Burnet Hist. Ref. 704. 
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legally in force again; which was afterwards declared in par- 
liament, upon a question that was raised about it by Bonner. 

The reformed clergy were commanded to use this ‘ Book 
of Common Prayer,” and none other, in the celebration of 
divine service; and every minister refusing to use it, or using 
any other, or speaking in derogation of the Common Prayer, 
was liable, if not beneficed, for the first offence, to be 1m- 
prisoned one year; for the second, imprisoned for life: and if 
beneficed, was liable, for the first offence, to be imprisoned 
during six months, and forfeit a year’s value of his benefice ; 
for the second, deprived of his benefice, and suffer one year’s 
imprisonment; and for the third, in addition to deprivation, 
be imprisoned for life. 

The Act of Uniformity further provided, that if any person 
should speak in derogation of the Book of Common Prayer, 
or prevent the reading of it, or cause any other service to be 
read, he should forfeit, for the first offence, one hundred marks; 
for the second, four hundred; and for the third, all his goods 
and chattels, and be imprisoned for life. 

These enactments were, like the former, framed with great 
lenity, as they affected only the Protestant clergy, and persons 
in general who should speak against the Common Prayer Book. 
But lenity to a Roman Catholic of those days was the worst 
policy that could have been pursued by the Anglican church ; 
for notwithstanding the conciliatory spirit of these statutes, the 
treasonable designs of the dissenters were such, as to require 
the enactment of Stat. 5 Elizabeth, c. 1, by which persons 
maintaining the authority of the pope, or the Roman See, were 
subjected to the penalties ofpramunire; ecclesiastical persons, 
fellows of colleges in the universities, and officers in the courts 
of justice, &c., were compellable to take the oath of supre- 
macy, under the penalty of pramunire for the first offence, 
and those of high treason for the second: and persons who 
had said or heard mass might; have the oath tendered to 
them, and their refusal of it was punishable by the same 
penalties. 

The Injunctions given by Edward VI. upon his accession 
to the crown, were, in 1559, all renewed with very little 
variation, but a few additions were made: thus it was de- 
clared, that neither in the Scriptures, nor by the primitive 
church, was there any prohibition that priests might not have 
wives ; upon which many in King Edward’s time had married; 
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but great offence was given by the indecent marriages that 
some of them then made. To prevent the like scandals for the 
future, it was ordered, that no priest or deacon should marry 
without allowance from the bishop of the diocese, and two 
justices of the peace, and the consen: of the woman’s parents 
‘or friends. 

All the clergy were to use habits according to their degrees 
in the universities ; the queen declaring, that this was not done 
for any holiness in them, but for order and decency. No man 
was to use any charm, or consult with such as did. All were 
to resort to their own parish churches, except for an extraordi- 
nary occasion. Inn-keepers were to sell nothing in the times 
of divine service. None were to keep images or other monu- 
ments of superstition in their houses. None might preach, but 
such as were licensed by their ordinary. In all places they 
were to examine the causes why any had been in the late 
reign, imprisoned, famished, or put to death, upon the pretence 
of religion: and for which all registers were to be searched. 

In every parish the ordinary was to name three or four 
discreet men, who were to see that all the parishioners did 
duly resort on Sundays and holydays to church; and those 
who did it not, and, upon admonition, did not amend, were to 
be denounced to the ordinary. On Wednesdays and Fridays 
the Common Prayer and Litany were to be used in all churches. 
All slanderous words, as papist, heretic, schismatic, or sacra- 
mentary, were to be forborne under severe pains. No books 
were to be printed without a licence from the queen, the arch- 
bishop, the Bishop of London, the chancellor of the universi- 
ties, or the bishop or archdeacon of the place where it was 
printed. All were to kneel at the prayers, and to show a 
reverence when the name of Jesus was pronounced. 

Then followed an explanation of the oath of supremacy, in 
which the queen declared, that she did not pretend to any 
authority for the ministering of divine service in the church, 
and that all that she challenged was, that, which had at all 
times belonged to the imperial crown of England; that she 
had the sovereignty and rule over all manner of persons under 
God, so that no foreign power had any rule over them; and 
if those who had formerly appeared to have scruples about it, 
took it in that sense, she was well pleased to accept of it, and 
did acquit them of all penalties in the act. 

The next was about altars and communion tables: she 
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ordered that, for preventing of riots, no altar should be taken 
down, but by the consent of the curate and churchwardens ; 
that a communion-table should be made for every church, and 
that, on sacrament-days, it should be set in some convenient 
place in the chancel, and at other times should be placed 
where the altar had stood. The sacramental bread wag 
ordered to be round and plain, without any figure on it, but 
somewhat broader and thicker than the cakes formerly pre- 
pared for the mass. 

The form of bidding prayer was prescribed, with some 
variation from that in King Edward’s time. To the thanks- 
giving for God’s blessings to the church in the saints departed 
this life, a prayer was added, “ that they with us, and we with 
them, may have a glorious resurrection ;” now, those words, 
“they with us,” as seeming to import a prayer for the dead, 
were left out’. ; 

The primitive reformers, in any country of Europe, though 
they zealously opposed the papal tyranny, were far from 
adopting the principle of religious toleration; because such a 
principle would have been unsuitable to their circumstances, 
which required they should combat the most inveterate pre- 
judices, and overturn an artful system, which had improperly 
acquired respect and authority. 

In England, the king suceceded to the supremacy which 
had been vested in the Roman pontiff; he became the judge 
of orthodoxy in matters of religion, and assumed the power 
of directing the modes and forms of religious worship. This 
authority was by Henry VIII. delegated to a single person, 
with the title of ‘“‘ Lord Vicegerent.” 

In this reign, parliament entrusted such jurisdiction to a 
body of men, and empowered the queen to appoint a coin- 
mission for the exercise of such authority. 

This alteration was an improvement; but from being so little 
fettered by the rules of positive law, this ‘court was calculated 
to indulge religious rancour and animosity, and likewise to 
accusiom the people to yield to political subjection ;—thus, in 
1583, a commission was issued, consisting of forty-four com- 
missioners, being either bishops, privy councillors, clergymen, or 
civilians, and after reciting the Acts of Supremacy, Uniformity, 
and two others, directs them to inquire, as well by oaths of 
twelve good and lawful men, as by witnesses, and all other 
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means they can devise, of all offences, contempts, or misde- 
meanours done and committed, contrary to the tenour of the 
said several acts and statutes; and also to inquire of all here- 
tical opinions, seditious books, contempts, conspiracies, false 
rumours or talks, slanderous words, and sayings, &c. contrary 
to the aforesaid laws. 

Power is given to any throo commissioners, of whom one 
must be a bishop, to punish all persons absent from church, 
according to the Act of Uniformity; or to visit and reform 
heresies and schisms according to law; to deprive all beneficed 
persons holding any doctrine contrary to the Thirty-nine 
Articles; to punish incests, adulteries, and all offences of the 
kind; to examine all suspected persons on their oaths, and to 
punish all who should refuse to appear or to obey their orders, 
by spiritual censure, or by discretionary fino or imprison- 
ment; to alter and amend the statutes of colleges, cathedrals, 
schools, and other foundations, and to tender the oath of 
supremacy according to the act of parliament’. 

There is no middle course, in dealing with religious 
sectaries, between the persecution that exterminates, and the 
toleration that satisfies, and, consequently, the fines or im- 
prisonment, deprivations and suspensions of the clergy were 
numerous, and comprehended, at one time, the third of all the 
ecclesiastics of England’. 

This policy seems never to have accorded with that 
of Burleigh, who, in writing to Grindal, in 1575, says, “ that 
though he liked not the unruly reprehenders of the clergy at 
this time, yet he feared the abuse of ecclesiastical jurisdiction, 
both by bishops and archdeacons, gave too great an occasion 
to those stoical and irregular rovers to multiply their invec- 
tives against the state of our clergy®.” And, in another letter 
to Whitgift, when again speaking of filling up preferments, 
that, “‘ he saw such worldliness in many, that were otherwise 
affected before they came to the cathedral churches, that he 
feared the places altered the men*:”—“ neither was a rege- 
nerated class to be anticipated from the popery of Oxford or 
the puritanism of Cambridge’*.” 

Its methods of inquisition, and of administering oaths, are 
described as having been very unjust:—thus Lord Burleigh, 

© 1 Hallam’s Const. Hist. 271. 6 Hume, 263. 
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in alluding to the articles of examination, wrote to Whitgift, 
‘¢ so curiously penned, so full of branches and circumstances, 
as he thought the inquisition of Spain used not so many ques- 
tions to comprehend and trap their preys’!.” 

But the queen, in a letter to the archbishop, said, ‘‘ she was 
resolved that no man should be suffered to decline, either on 
the left or on the right hand, from the direct line limited by. 
authority of her laws and injunctions; and charged him by 
all means lawful to proceed therein’*.” 

With respect to the cocleaaseal jurisdiction, the clergy 
only executed the laws, which parliament could have re- 
pealed; and as to the filling up of preferments, the clergy 
were more competent to form an opinion than a mere political 
chief, such as Burleigh. It is, however, to be regretted, that 
the clergy did not practise religious toleration to a greater 
extent, and pursue a course different from that which they 
adopted, in some few matters which were of real insignifi- 
cance, but which were magnified into crimes by the papists 
and puritans, who during their political existence have always 
been regardless of pure constitutional reform, but ever carping 
at mere matters of detail; in fact, like insects, avoiding the 
sound parts of animal matter, but invariably settling upon 
sores or scars. 

In 1562, parliament and the convocation of the province 
of Canterbury were convened, when a draft of the Thirty-nine 
Articles was presented to the convocation by Archbishop 
Parker. He omitted four articles of those of Edward VI., 
which formed the X., XVI., XIX., and XLI., of the forty- 
two. He introduced four new ones, V., XII., XXIX., 
XX X., and altered, more or less, seventeen of the others, II., 
VIL, VIL, IX., X., XL, XVI, XXIL, XXIV. XXV., 
XXVITL, XXVITT. XAXIL, XXXIV. XXXV., 
AXXAVI, XAXVIT. 

The convocation which met January 11,1563, made several 
alterations in the copy prepared by Parker. They omitted 
XL., XLI., and XLII.; and when they were printed, the 
XXIX. also, was left out: they altered TII., IX., XXI,, 
AXV., XXVIII, XXXIV., and the title of XVI. The 
Articles so changed were subscribed by the Upper House of 

1} Fuller, 198. Neal, c. 8. Strype’s Whitgift, 336, 362, 366. App. 142. 


4 Strype, 307. 5 Hume, 454. 65 Lingard, 519. 
12 Murden, 183. 5 Hume, 454, 
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Convocation on the 29th of January, and by the Lower House 
on the 5th of February. 

In 1566, a bill was brought into parliament to confirm 
them; it passed the Commons, but was dropped in the House 
of Lords, by the queen’s command. 

In 1571, the convocation revised the Articles of 1562, and 
made some alterations in them; and by Stat. 13 Elizabeth, 
c. 12, 1t was enacted, that “all ecclesiastical persons should 
subscribe to all the Articles of Religion, which only concern 
the confession of the true Christian faith and the doctrine of 
the sacraments, comprised in a book imprinted, intituled, 
‘ Articles, whereupon it was agreed by the Archbishops 
and Bishops, and the whole Clergy in Convocation, holden 
at London in 1562, according to the computation of the 
Church of England, for the avoiding the diversities of opinions, 
and for the establishing of consent touching true religion, 
put forth by the Queen’s authority.” It seems that under 
this statute, Articles XIX., XX., XXXV., XXXVI., are 
not included ; but all acts of parliament made subsequent to 
this period, which mention the Articles, refer to this act, as 
settling the Articles, and the rule of subscription to them. 

In the convocation which was sitting at the same time, 
Parker commenced a review of the Articles, for the purpose 
of sanctioning, by the authority of convocation, the Articles 
which should be required from the clergy. When some 
trifling alterations had been made, and Article XXIX. 
restored, these Articles, then consisting of the present 
XX XIX., were subscribed by the Upper House on May 11, 
and afterwards published under the superintendence of Bishop 
Jewel, and the ratification with which they now conclude 
was added'*. Disputes arose as to the authorised copy of the 
Articles, but which were virtually settled by the canons 
passed in the convocation of 1604. 

Dr. Burnet briefly sums up the essential alterations, which 
were thus effected, in the Forty-two Articles under Edward VI., 
as follows. 

In the third article’, the explanation of Christ’s descent to 
hell was left out. 


18 | Short’s Church Hist. 488,489. 1 Butler’s Hist. Rom. Cath. 288, 289. 
Strype’s Cranmer, 422. Lamb, 13, 24, 25. 
14 These articles are to be found in 2 Burnet’s Hist. Ref. 
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In that about the Scriptures, they now added an 
f the canonical and apocryphal books; declaring, that 
some lessons were read out of the latter, for the instruction of 
the people, but not for confirmation of the doctrine. 

About the authority of the church, they now added that the 
church had power to decree rites and ceremonies, and had 
authority in controversies of faith, but still subordinate to the 
Scripture. 

In the article about the Lord’s supper, instead of the refuta- 

‘the corporal presence, from the impossibility of a body’s 
being in more places at once; from whence it follows, that 
since Christ’s body is in heaven, the faithful ought not to 
believe or profess a real or corporal presence of it in the sacra- 
ment,—in the new articles it is said, “ That the body of 
Christ is given and received after a spiritual manner; and the 
means by which it is received 1s faith.” 

In 1570, the infallible Pius V. issued the following bull, in 
which after reciting the offences of the queen, the pope, “ out 
of the fulness of his apostolic power, declares Elizabeth, being 
a heretic, and a favourer of heretics, and her adherents in the 
matter aforesaid, to have incurred the sentence of anathema, 
and to be cut off from the unity of the body of Christ. More- 
over we declare her to be deprived of her pretended title to the 
kingdom aforesaid, and of all dominion, dignity and privilege 
whatsoever; and also the nobility, subjects, and people of the 
said kingdoms, and all others, which have in any sort sworn 
unto her, to be for ever absolved, from every such oath, and all 
manner of duty, dominion, allegiance, and obedience, as we 
also do, by the authority of these presents, absolve them, and 
do deprive the same Elizabeth of her pretended right to the 
kingdom, and all other things aforesaid; and we do command 
and interdict, all and every the noblemen, subjects, people, 
and others aforesaid, that they presume not to obey her, or 
her monitions, mandates, and Jaws; and those, which shall do 
to the contrary, we do innodate with the like sentence of 
anathema. 

“ And, because it were a matter of too much difficulty to 
carry these presents to all places, where it may be needful, our 
will is, that the copies thereof, under a public notary’s hand, 
and sealed with the seal of an ecclesiastical prelate, or of his 


15 2 Burnet, 726 3 sed vide Ibid. 727, 728; et MSS. C. Cor. Christ. Cant. 
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court, shall carry altogether the same credit with all people, 
judicial and extrajudical, as these presents should do, if they 
were exhibited or shown. Given at Rome, at St. Peter's, in 
the year of the incarnation of our Lord, 1570, the 5th of the 
calends of May, and of our popedom tne 5th year.” 

This bull, as well as that which was issued by Paul III. 
against Henry VIII., illustrates that the principles of the 


Church of Rome were, at this period, inconsistent with those ~ 


of the English constitution ; in fact, many criminals who were 
punished in this reign for treason, were the mere instruments 
of the Roman Catholic clergy, who considered that offence 
justifiable, as against the supremacy of the Anglican church, 
and it was for treason, and not for their adherence to Rome, 
that many of themselves were justly executed. 

This bull was also recognised by Gregory III. and by Sixtus 
V., who issued another bull equally vicious. Pius V. was 
beatified by Clement X., in 1672, and canonized by Clement 
XI., in 1712; it therefore seems that up to 1712, the “ infal- 
lible and never-changing Church of Rome” recognised the 
principle of the TV. Lateran Council’, and also the acts of 
deposition by Paul IJI., Pius V. eOresory IIl., and Sixtus V. 
Notwithstanding these facts, in 1788, and 1789, six Roman 
Catholic universities, Louvain, Douay, Paris, Alcala, Valla- 
dolid, and Salamanca’’, in answer to questions circulated under 
the directions of Mr. Pitt, denied the recognised existence of 
any power being in the pope to depose a temporal prince. 

The only deductions that can be made from such premises 
are, either that the Church of Rome is “ fallible and ever- 
changing,” or that the universities have been guilty of the 
basest prevarication of truth; and the canons of the Roman 
Catholic church would have justified, nay, have rigorously 
required, such a line of dishonourable and treacherous conduct 
on their part, because it had a tendency to serve the spiritual 
and temporal interests of that church; “for faith is only to be 
kept with a heretic, when it is inexpedicnt to act otherwise.” 

The following extracts from IJ. Lateran Council, a. pv. 
1179, and from Dens’ Theology, justifying perjury and fraud 
for the benefit or convenience of the Roman.church, will either 
serve as an answer to, or essentially affect the credit of the 
decrees of the Gallican church, in 1682, and other similar 


16 Vide ante, 238—241. ‘7 1 Butler's Hist. Rom. Cath. 439—482, 
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farces, denying the authority of the pope, in the height of his 
power, to depose heretical princes. 

«|, .. Nor let our decree be impeded, if perchance some 
one shall say that he is bound by an oath to preserve the cus- 
toms of his church. For those are not to be called oaths, but 
rather perjuries, which are contrary to the good of the church, 
and the appointment of the holy fathers**.” 

‘‘ What if any one should be asked whether he be a priest, 
a monk, or a bishop,—is he bound to confess ?” 

“The general answer in opposition to Pauwels’ is,—No; 
because such titles are certain accidents of religion, and there- 
fore, by concealing them a man is not thought to conceal 
anything essential to the faith, wherefore he who should deny 
himself to be a priest (for example) when he really is one, 
only tells a mere official lie.” 

“|... Granting the argument of Gamaliel to be valid, 
there is this difference; that the cause of unbelievers is not 
doubtful to the judges of the church, as that of the apostles 
was to the Jews, but it 1s clear that it 1s certainly false and 
condemned, whence it is not to be tried or approved, but extir- 
pated, unless there may be some prudential reasons which may 
induce us to tolerate 1t*°.” 

In consequence of the malicious bull, by Pius V., and from 
its directions being ably supported by numerous “ black-stoled 
ministers of crime,” the legislature, by Stat. 13 Elizabeth, c. 
1, enacted that persons who affirmed that Elizabeth was not a 
lawful sovereign,—or that any other had a preferable title,— 
or that she was a heretic, schismatic, or infidel,—or that the 


8, . . Nec nostram constitutionem impediat, si forte aliquis ad conser- 
vandam Ecclesise suse consuetudinem juramento se dicat adstrictum. Non 
enim dicenda sunt juramenta, sed potius perjuria, que contra utilitatem 
Kcclesiasticam, et sanctorum patrum veniunt instituta, (Conc. X. 1517.) 

” Quid, si quis interrogetur : an sit sacerdos, religiosus, episcopus, etc. an 
tenetur confiteri? (2 Theolog. Mor. et Dog. Petri Dens, 65. Ex typ. R. 
Coyne, Dublin, 1832.) 

Responsio communis contra Pauwels est negativa, quia tales tituli sunt 
queedam accidentia religionis; adeoque illa tacendo non censetur aliquid 
essentiale fidei tacere. Propterea, qui se negarit v. g. sacerdotem, cum talis 
sit, tantum mendacium officiosum committerit. Ibid. 

* Dato, quod Gamaliélis argumentatio subsistat, disparitas est, quod causa 
infidelium non sit judicibus ecclesis: dubia, prout causa apostolorum erat 
Judeis: sed constat, illam certo falsam esse et damnatam : unde tentanda 
non est vel probanda, sed extirpanda, nisi adsint rationes, que illam tole- 
randam esse suadeant, (Ibid, 83.) 
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right to the crown and the succession could not be determined 
by law, were guilty of treason. 

And by Stat. 13 Elizabeth, c. 2, persons procuring, or 
bringing in bulls or briefs from the pope, and absolving others 
by virtue of them, or receiving such absolutions, were declared 
guilty of treason: and their aiders and abettors were made 
guilty of the penalties of pramunire; persons concealing bulls, 
&c., for above six weeks were punishable for misprision of 
treason ; and priests bringing “‘ Agnus Dei,” and similar arti- 
cles, blessed by the pope, or by his authority, to which pardons 
or immunities were annexed, were sige aaa to the penalties 
of praemunire. 

In the construction of this act, it appears to have been 
understood that the absolutions which it mentions, did not 
denote absolutions, given in sacramental confession, but those 
absolutions only which were granted by special faculties. 

Gregory XIII., having succeeded Pius V., granted that the 
bull of the latter, forbidding the subjects of Elizabeth to obey 
her, or her laws, under pain of excommunication, should be 
understood in this sense, ‘That it should always oblige the 
queen and heretics; and should by no means bind Catholics, 
as matters then stood; but thereafter bind them, when some 
public execution of the bull might be had or made*';” thus 
recognising the principle of the bull of Pius V., and suspending 
the action of it only till circumstances made an execution 
of it feasible. 

It cannot, therefore, be a subject of surprise, that the 
Roman Catholics had been and were incessantly engaged in 
every species of treason, so much so, as to justify, in every 
respect, Stat. 23 Elizabeth, c. 1, which commences with a 
recital, “‘ That divers evil-affected persons had practised 
contrary to the meaning of Stat. 13 Elizabeth, c. 2, by 
other means than by bulls or instruments, written or printed, 
to withdraw divers from their obedience to her majesty, and 
to obey the usurped authority of Rome: for reformation of 
which, and to declare the true meaning of that statute, it was 
enacted,—that all persons who had, or should pretend to have, 
power to absolve or withdraw any of her majesty’s subjects 
from their natural obedience to her majesty; or to withdraw 


*1 1 Butler’s Hist. Rom. Cath. 366. Lord Burleigh’s Execution of Jus- 
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them from the established religion, to the Romish religion, 
or who should move them to promise any obedience to any 
pretended authority of the See of Rome, or to any other 
potentate, or do any overt act for that purpose, should be 
adjudged traitors, and suffer and forfeit, as in the case of high 
treason.” 

Persons absolved, and their aiders and abettors, and persons 
knowing and not disclosing these practices, were rendered 
guilty of misprision of treason, Livery person saying mass 
was to forfeit two hundred marks, and every person hearing it 
one hundred; and each was to be imprisoned for a year, and 
till he paid the fine. Every person above the age of sixteen 
years, who should forbear from going to church, or to the usual 


place of common prayer, contrary to Stat. 1 Elizabeth, c. 2, 


was, upon conviction, to pay 20/. for every month; and if he 
should absent himself from it during a whole year, he was to 
be bound in 200/. sterling for his good behaviour. Persons 
keeping schoolmasters, either not conforming, or unlicensed 
by the bishop of the diocese, were to pay, for every month, 
10/., and the schoolmaster was to be imprisoned for a year. 

The votaries of Rome having imported a dangerous body 
called “ jesuits,”—a set of men whose mental and physical 
energies, were ever on the alert for the execution of any 
treason, murder, or felony ;—the legislature were compelled 
to repress this nuisance, and the Stat. 27 Elizabeth, c. 2, 
—after reciting that ‘divers persons, called or professed 
jesuits, seminary priests, and other priests, who had been, and 
from time to time were made, in the parts beyond the seas, 
by or according to the order and rites of the Romish church, 
had of late years come in, and been sent, into the realm of 
England, and other of the queen’s majesty’s dominions, of 
purpose, (ag it had appeared, as well by sundry of their own 
examinations and confessions, as by divers other manifest 
means and proofs,) not only to withdraw ‘her highness’s sub- 
jects from their due obedience to her majesty, but also to stir 
up and move sedition, rebellion, and open hostility within her 
highness’s realms and dominions, to the great endangering of 
the safety of her most royal person, and to the utter ruin, 
desolation, and overthrow of the whole realm, if the same 
should not be sooner, by some good means, be foreseen and 
prevented,”—enacted, | 
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the feast of the nativity of St. John Baptist, in the first 
year of her majesty’s reign, should, within forty days after 
the end of the then session of parliament, depart out of the 
realm. 

That jesuits, seminary and other priests, religious or eccle- 
siastical persons, ordained or professed since the same time, 
should not come into or stay in the realm, under pain of being 
judged and suffering death as in the case of high treason. 

That every one who should, after the forty days limited, 
receive, relieve, comfort, or maintain any such jesuit, mis- 
sionary, or other priest, knowing him to be such, should be 
adjudged a felon, and suffer death without beneft of clergy. 

That if any subject, not being a jesuit, missionary, or other 
priest, brought up in any college of jesuits, or in any seminary 
in foreign parts, should not, within six months after procla- 
mation made in the city of London, return and submit to her 
majesty and her Jaws, and take the oath prescribed by the act 
of the first year of her majesty, or should otherwise return 
without submission, he should suffer as in the case of high 
treason. 
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That if any person should send or give any money or relief Education for- 


ta any jesuit, missionary, or other priest, or to any college of 
jesuits, or to any seminary, or to any person in the same, or 
to any one returned thence without submission, every person 
so offending, should incur the danger and penalty of pre- 
munire. 

And that every person who, after the forty days, should 
know of any jesuit, seminary, or other priest, that did abide 
in the realm, and should not discover the same to some justice 
of the peace, or other higher officer, within twelve days after 
knowledge, he should be fined and imprisoned at the queen’s 
pleasure. 

The object of the Statutes of Recusancy was to compel a 
regular attendance at the service of the church, For this 
purpose, Stat. 1 & 23 Elizabeth, cc. 2 & 1, as previously 
stated, subjected those, who absented themselves from church, 
to a forfeiture of 1s. to the poor for every Lord’s day on 
which they should so absent themselves, and of 20/. to the 
crown if they continued such absence for a month together. 
Every fourth Sunday of absence being held to camplete the 
month, and thus thirteen months were, in relation to these 
penalties, supposed to occur in every year. And those who 
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so absented themselves from the English Catholic church, 
obtained the appellation of “ recusants.” | 
By Stat. 35 Elizabeth, c. 1, persons obstinately refusing to 


, attend the service of the church, or impugning the authority 
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of the queen in ecclesiastical causes, or persuading others to 
do so, or assisting at unlawful assemblies or conventions of 
religion, were to be committed to prison, and to remain there, 
till their conformity to the established church, or till they 
made the submission and declaration contained in the act. 
By this they were to acknowledge their offence to God, in 
contemning her majesty’s authority, to declare that no person 
had any power or authority over her, and to promise to obey 
in future all her laws,—those in particular which prescribed 
attendance at the service of the church. Offenders not con- 
forming, were ordered to abjure the realm, and depart from it, 
as in cases of abjuration for felony; if they refused to abjure 
the realm, or afterwards returned to it, they were to be ad- 
judged guilty of felony without benefit of clergy, and to forfeit 
to her majesty all their goods and chattels absolutely, and the 
income of their real estate during their lives. 

These penalties not being thought sufficiently severe for 
public safety, ‘‘ popish recusants-convict” were, by Stat. 35 
Elizabeth, c. 2, ordered to return to their usual places of 
abode, under pain of forfeiting their personal property and for 
their lives losing the issues of their real property, and if they 
removed from their dwellings to a greater distance than five 
miles, they were subjected to a similar penalty; a jesuit, 
seminary, or other! massing priest, who, on his examinations 
before a magistrate, should refuse to answer directly whether 
he were a jesuit, a seminary, or a massing priest, was to be 
committed to prison, to remain there, till answer, without 
bail or mainprize. 

Till Stat. 35 Elizabeth, c. 2, Protestants and Catholics 
were equally considered and called ‘“ récusants,” and equally 
subject to the penalties of recusancy;—this being the first 
penal law against popish “ recusants,” by that name, and as 
distinguished from other recusants **. 

This statute gave rise to the distinction between “ Pro- 
testant” and “ popish recusants:” the former were subject to 
such statutes of recusancy as preceded that of the thirty-fifth 


* See the Articles annexed to the Commission for Recusants. 4Strype’s 
Ann. 301, 419. 1 Butler’s Hist. Rom. Cath. 292. 


VL] THE HOUSE OF TUDOR. 30D 


of Queen Elizabeth, and to some statutes against recusancy 
which were made subsequently to that time; but they were 
relieved from them by the Act of Toleration in the reign of 
William III.; and from Stat. 35 Elizabeth, c. 2, arose also 
the distinction between papists,—persons professing the popish 
religion,—popish recusants,—and popish recusants-convict. 

Notwithstanding the frequent mention in the Statute Book of 
papists, and persons professing the popish religion, neither the 
statutes themselves, nor the cases adjudged upon them, present 
a clear notion of the acts or circumstances which, in the eye 
of the law, constituted a papist, or a person professing the 
popish religion. When a person of that description absented 
himself from church, he filled the legal description of a ‘“ popish 
recusant ;” when he was convicted, in a court of law, of 
absenting himself from church, he was termed in the law a 
‘“ popish recusant-convict.” ‘To this must be added the con- 
structive recusancy, which was subsequently incurred by a 
refusal to take the oath of supremacy *. 

The most intolerant blood-thirsty sects, are ever the readiest 
to exclaim most loudly against the abominable cruelty and 
injustice of persecution for conscience’ sake, when they them- 
selves are only subjected to justifiable restrictions: thus, these 
statutes have been held up as an instance of intolerance on the 
part of the Anglican church, and that the conduct of the 
Roman Catholics did not justify such severity; the best 
answer to such calumnies is, the bull by Sixtus V., which was 
granted to Philip when the Armada was almost ready to sail, 
with directions for the publication of it as soon as the Spanish 
army should land in England; but Cardinal Allen was 
ordered to notify, in the mean time, the contents of it to the 
English Roman Catholics, which he did by a small pamphlet, 
intituled, “The Declaration of the Sentence of Sixtus 
Quintus.” 

It begins with calling “ the queen’s government impious 
and unjust, herself an usurper, obstinate, and impenitent, 
and so no good to be expected, unless she should be deprived. 

“Therefore Pope Sixtus V., moved by his own and his 
predecessor's zeal, and the vehement desire of some principal 
Englishmen, hath used great diligence with divers princes, 
especially with the Spanish king, to use all his force, that she 
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might be turned out of her dominions, and her adherenta pun- 
ished. And all this for good reasons. 

‘‘ Because she is an heretic, schismatic, is excommunicated 
by former popes; is contumacious, disobedient to the Roman 
bishop, and hath taken to herself the ecclesiastical jurisdiction 
over the souls of men. 

“ Because she hath, against all law and right, usurped the 
kingdom; seeing none must be monarchs of England, but by 
the leave and consent of the pope. 

“‘ Because she hath committed many injuries, extortions, 
and other wrongs against her subjects. 

“ Because she hath stirred up seditions and rebellions 
between the inhabitants of neighbour countries. 

‘“ Because she hath entertained fugitives and rebels of other 
nations. 

‘“ Because she sent and procured the Turks ta invade 
Christendom. 

‘Because she persecuted the English Romaniste, cut off 
the Queen of Scots, and abolished the Roman religion **. 

‘“ Because she hath rejected and excluded the ancient 


‘nobility, and promoted to honour obscure people; and also 


useth tyranny. 

‘“‘ ‘Wherefore, seeing these offences, some of them rendering 
her incapable of the kingdom, others unwarthy to live, his 
Holiness, by the power of God and the apostles, reneweth the 
censures of Pius V. and Gregory XIII. against her, excom- 
municates and deprives her of all royal dignity, titles, rights, 
and pretences to England and Ireland; declares her illegiti- 
mate, and an usurper of the kingdoms, and absolves all her 
subjects from their obedience and oaths of allegiance due to 


her. 
‘* So he expressly commandeth all, under pain and penalty 


*4 The church of Rome calls herself “ the Catholic ehurch,” and asserts 
that “ they who believe the holy Catholic church must necessarily believe 
that the doctrine propounded by her is that which was revealed by the Son 
of God.” But the Church of Rome is not the Catholic or universal church : 
which consists of all the different particular churches scattered throughout 
the world. One part of this church she may be, though one of the most 
corrupted parts of it; but she is no more the whole Catholic or universal 
church, “than,” according to Archbishop Secker’s definition, “one diseased 
limb, though perhaps the larger for being diseased, is the whole body of a 
man.” Whatever, therefore, may be believed concerning the holy Catholic 
church, needs not to be believed concerning the Church of Rome.—Vide 
Mant’s Romanism and Holy Scripture, 66. 


VL] THE HOUSE OF TUDOR. 307 


of God’s wrath, to yield her no obedience, aid, or favour what- 
soever, but to employ all their power against her, and to join 
themselves with the Spanish forces, who will not hurt the 
nation, nor alter their laws or privileges, only punish the 
wicked heretics, 

‘‘ Therefore, by those presents, he declares, that it is not 
only lawful, but commendable, to lay hands on the said 
usurper, and other her adherents, and for so doing, they shall 
be well rewarded. 

‘And lastly, to all these Roman assistants, is liberally 
granted a plenary indulgence and remission of all their 
sing *° #6,” 

The foregoing documents, connected with those that have Standard and 
been cited in the reigns of Henry VIII. and Edward VIL, are Church of Eng- 
the constitutional basis of the English Catholic Church as the *"* 
changes .which have been subsequently sanctioned, are com- 
paratively unimportant. 

Dr. Short, in his learned “‘ History of the Church of Eng-  Retigious benes- 
land,” thus sums up the religious beneficial effects which have = = 
resulted from the Reformation. ‘“‘ We have learnt the 
fundamental truth on which the whole of Christianity rests, 
nay, which is itself Christianity; that ‘we are accounted 
righteous before God only for the memt of our Lord and 
Saviour Jesus Christ, by faith, and not of our own works or 
deservings. That good works, however pleasing to God, are 
only accepted as proofs of the faith which we entertain of the 
mercy of heaven, and as proceeding from love towards Him 
who hath redeemed us. That acts of penitence, however 
sincere, can in no case be deemed a compensation for our sin, 
although they may prove useful to ourselves in preventing a 
repetition of our crimes; and that there is no sacrifice for sin, 
but the atonement which was once offered on the cross. 

“ The establishment of these truths virtually got rid of the 
greater part of the superstitious rites with which religion had 
been overwhelmed; and she was again enthroned in the heart 
of the true believer, instead of being identified with ceremo- 
nious observances. 

‘¢ A communion had been substituted in lieu of the mass; The communion. 


1658—1603. 


%> 9 Butler, Hist. Rom. Cath. 3—5. 
6 | Thuanus. Hist. 69. 1 Meteren, Hist. du Pays Bas, 18, La Haye, 1681. 
Foulis, 2nd edit. 350. 10 Purchage’s Pilgrims, ¢. 11. 
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and with the rejection of the doctrine of transubstantiation, 
the laity were taught that the body and blood of Christ are 
verily and indeed taken by the faithful alone in the Lord’s 
Supper; the efficacy of which consists in the institution of 
Christ, and the state of their own consciences, and not in the 
magic virtue of priestly offices. 

‘‘'The personal responsibility of the individual Christian was 
clearly insisted on; and though the laity were not deprived 
of the comfort and aid of spiritual guidance, yet that inquisi- 
torial power which the clergy had exercised, by means of 
auricular confession was removed, and the priesthood became 
the directors of their flocks, and not the self-constituted judges 
of the terms on which pardon might be obtained from the 
Almighty. They were still the keepers of the keys of the 
kingdom of heaven; but by the dissemination of the Scrip- 
tures, and the progress of education, the rest of their brethren 
were permitted to guide their own footsteps towards the gates 
of paradise. 

‘“‘ The Bible was indeed committed to their peculiar care, but 
it was not withheld from the hands of the people; so that 
though it was their especial duty to lead on their fellow 
servants in the right path, yet they could no longer, like the 
lawyers of old, take away the key from others, or prevent 
those from entering in who would gladly do so. 

‘“‘ All were taught to examine for themselves; and though 
little toleration was now granted to any who ventured to differ 
from the queen, yet the first great step towards religious liberty 
was irrevocably made, when it was authoritatively asserted, 
that every assembly of human beings was liable to err, even 
in things pertaining to God. 

‘“‘ At the same time a very material diminution was made in 
the power of the church, considered as a body distinct from 
the laity, when its members were allowed to connect them- 
selves to the rest of society, by those ties of matrimony which 
the laws of God has left open to all: for these bands, which 
attack: the individual churchman to the nearer concerns of 
private life, cannot fail to weaken the interest he feels in the 
political welfare of the ecclesiastical body, to which alone the 
earthly affections of the unmarried must be wedded. 

‘‘ The property of the church, and that influence which ig 
ever connected with its possession, had undoubtedly in former 
times been too great for the welfare of the kingdom; but the 
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Protestant monarchs had taken good care to prevent the 
recurrence of this evil: nor can it be denied, that the poverty 
which succeeded its too wealthy state, was in many respects 
injurious to the cause of vital religion, as it neither afforded 
the ministers of God’s word such facilities for education as 
their profession required, nor gave them the means of keeping 
up this outward respectability before their flocks. This was 
peculiarly felt by many of the newly-appointed bishops, who, 
returning pennyless from their foreign hiding-places, found 
themselves on a sudden exalted into situations, from which 
much worldly pomp had always been expected, and for the 
supply of which, the revenues of their preferments were totally 
inadequate. 

‘‘ They were forced, therefore, in their prosperity, to exercise 
that patience which they had long practised in the hour of 
misfortune ; and by the sacrifices which they were called on 
to make, the momentous truth was daily impressed on them, 
a truth which it would be well if none of us forgot, that the 
church establishment is intended to promote the cause of 
religion, and not religion to advance the interests of the 
church *7.” 


In conclusion,—The Statutes and Acts of Convocation, by 
which the“ Reformation ” was accomplished, have been cited, 
from whence it will be perceived that the identity of the “ Eng- 
lish Catholic Church” was not destroyed under the Tudors. 

The only difference in the ‘ English Catholic Church” 
as it existed previous to the dynasty of the Tudors, and as it 
stood at the termination of the reign of Klhizabeth, was, that 
certain ecclesiastical abuses had arisen, which were corrected 
by parliament and the clerical synods in convocation under 
Henry VIII., Edward VI., and Elizabeth; but the identity 
ofthe “‘ English Catholic Church ” was never destroyed. 

The best illustration of the mode in which the Reformation 
was effected, is Stat. 5 and 6 William IV. c. 76. It having 
been proved that positive abuses existed in ‘“‘ Municipal Cor- 
porations,” parliament, in 1835, made enactments to correct 
such abuses, but in all other respects the rights of such cor- 
porations were left unimpaired, and no corporation lost its 
original identity. 


*7 1 Short’s Church Hist. 360—363, 
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So with the “ English Catholic Church.” It having been 
proved that positive abuses existed in the “ English Catholic 
Church,” its clerical synods in convocation, its lay synods in 
parliament, or the crown, by power placed in its hands by the 
joint authority of those synods, made, during the reigns of 
Henry VIII., Edward VI., and Elizabeth, certain enactments 
to correct such abuses, but in all other respects the rights of 
the “ English Catholic Church” were, essentially, left unim- 
paired, and the “ English Catholic Church” never lost its 
original identity. 

That sect which is now commonly called ‘ Roman 
Catholics” are nothing but a mere body of dissenters from 
the “ English Catholic Church,” and have never, constitu- 
tionally speaking, been arbitrarily deprived of a vested right. 
However numerous and respectable, they did and could dis- 
sent only in their individual and private, and not in any 
corporate or collective capacity, from the authoritative regu- 
lations and changes made by the legally-constituted powers, 
to whom alone belonged the right to decide on matters of 
doctrine and practice. 

The Church of Rome at the present day, cannot be identified 
with the Church of England previous to the Reformation : the 
Roman Catholic bishops in England and Scotland * are bishops 
of foreign sees, and neither they, nor those who have becn 
schismatically consecrated for the sces in Ireland, which at the 
time were canonically filled, can trace any descent from the 
bishops of the ancient churches in these kingdoms: the now 
bishops of the Church of England, being the only representatives 
by episcopal succession of the ancient Celtic and Anglo-Saxon 
churches ; and the strongest illustration of this position is, that 


*® “ The Irish bishops almost unanimously consented, in the beginning 


of Elizabeth's reign, to remove the jurisdiction of the Roman pontiff.”"— 
Leland’s Hist. Ireland, book iv. c.1. The consequence was, that for a 
length of time there were scarcely any popish bishops in Ireland. 
M’Gavran, titular Archbishop of Armagh, was sent over from Spain. 
In 162°, we are informed by O’Sullivan’s Hist. Cath. Ibernie, “ that there 
were two popish bishops in Ireland, and two others who resided in Spain. 
These persons were ordained in foreign countries, and could not trace their 
ordinations to the ancient Irish church.”—Palmer’s Antiq. Engl. Ritual, 
vol. ii, 252, note. In Ireland, the only representative, by episcopal 
succession, of the church which St. Patrick founded, which for seven 
hundred years (i. ¢., till the year 1152,) rejected the Roman jurisdiction, 
and which, after four hundred years’ experience of that tyranny, recovered 
- ancient freedom, is the reformed Catholic church at.this day established 
ere. 
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the votaries of the Roman Catholic religion are distinguished 
by the adoption of a new creed, which the “ English Catholic 
Church ” at no one period of her existence ever recognised *”. 

If any severity was unjustly exercised against the Roman 
Catholic dissenters, it was in consequence of their secession 
from the ‘¢ English Catholic Church,” and of their treasonable, 
though they might be conscientious, efforts to subvert those 
ecclesiastical institutions, which had been established by the 
legislature,—conceiving the Bishop of Rome to be more power- 
ful than the king, lords, and commons, united with the clerical 
synods in convocation, a principle subversive of the common 
and statute law, and as utterly inconsistent with national 
freedom and prosperity, as it is with common sense, and with 
the decrees of the ancient councils. 


*® The errors which had been put forth by some of the councils in the 
middle ages, had never been before intruded into the public professions of 
the Christian church. With regard to the most remarkable of those errors, 
those propounded by the second Nicene Council (a. pv. 786), touching 
image-worship, and by the fourth Lateran (1215), which made a belief in 
transubstantiation necessary to salvation, it is worthy of remark that both 
these met with the most determined opposition from the English church. 
The English bishops joined with those of France and Germany, at the 
Council of Francfort (794), in rejecting and condemning the decrees of the 
second Nicene Council; and the doctrine of transubstantiation was so 
strenuously attacked by the Anglo-Saxon writers, that the learned Mr. 
Johnson, who edited the Anglo-Saxon Canons, does not hesitate to say that 
the Homilies of Elfric are more strongly opposed to that doctrine than the 
present Homilies of the Church of England. And though for a time the 
church in this kingdom did afterwards entertain that error, and for three hun- 
dred years acquiesced in the [pretended] decrees of the Council of Lateran, 
which first made a belief in it necessary to salvation, yet it was with great 
and ill-concealed reluctance. So much so, that Tonstal, Bishop of Durham, 
who twice suffered deprivation for his adherence to the Bishop of Rome, 
and must therefore be admitted to be an impartial witness, speaking of our 
Lord’s presence in the eucharist, says thus, “ De modo quo id fiat, satius 
erat curiosum quemque relinquere sue conjecture, sicut liberum fuit ante 
Concilium Lateranum.”—De Eucharistia, lib. i. 46. The Church of Eng- 
land has nearly, if not quite, fulfilled the wish of the good bishop. For 
though in her Articles an opinion is plainly expressed against the doctrine, 
salvation is not denied, nor communion refused to those who hold it, of 
which & practical proof was afforded, when, for the first fifteen years of 
Queen Elizabeth’s reign, almost the entire body of those in this kingdom 
who adhered to the Roman doctrine, conformed to our worship, and com- 
municated in our churches. 

This and the preceding note have been extracted from a Letter to the 
Members of Parliament, by the Hon. and Rev. A. P. Perceval, Lond. 1834; 
avid the publications of that reverend author, on the Roman controversy, 
clearly demonstrate, that the Schism which interrupts the communion be- 
tween the Churches of Rome and England, is wholly the work of the 
former, whose schismatical conduct has even brought into question her 
elaim to the appellation of “ Cathelic.” 
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over the Borough institutions. 5. Privilege of Parliament. 
3. Prerogative of the Crown. 6. The Reformation. 


1. Title of James I. to the Crown. 


Arter the power of alienation, as well as the increase of com- 
merce, had thrown the balance of property into the hands of 
the commons, the situation of affairs and the dispositions of 
men became susceptible of a more regular plan of liberty ; and 
the laws were not supported singly by the authority of the 
sovereign. 

An acquaintance with the remains of antiquity, had excited 
a passion for a limited constitution, and begat an emulation of 
those virtues, which the Greek and Roman avithions had recom- 
mended. 

The severe government of Elizabeth had confined this 
rising spirit; but when a new and a foreign family succeeded 
to the throne, with a prince less dreaded and less beloved, the 
principles of liberty appeared in the nation, and the disputes 
which arose during the dynasty of the Stuarts, had no less an 
object than to determine and establish the political constitution 
of England; and the agitation produced by so important a 
controversy, could not fail to rouse the passions of men, to call 
forth and display their most eminent characters, and to deve- 
lope those combinations and occurrences, which tended to 
facilitate or to obstruct, the improvement of civil society. 

In every government, the magistrate must either possess a 
large revenue and a military force, or enjoy some discretionary 
powers, in order to execute the laws and support his own 
authority. 

The House of Stuart were not supported either by money 
or by force of arms, and therefore were extremely jealous of 


{See Page 312.) 
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their “prerogative,” being sensible that when bereft of that 
privilege, they possessed no abstract influence by which they 
could maintain their dignity or support the laws. 

From religious dissentions, and for the depression of the no- 
bility ;—the parliament, and the majority of the nation, had 
united in superseding all laws, and levelling all limitations to 
the royal prerogative ; in fact, from envy, and Roman Catholic 
treason, the ‘“‘ Charters of Liberty” had been delivered up to 
the despotic will of the House of Tudor, but as the danger of 
Roman Catholic supremacy ceased, so also were the nation ener- 
getic in requiring a surrender of their liberties, which had been, 
in some respects, so shamefully abused,—and it is to the demo- 
cratic puritans that the regeneration of British freedom may in 
some measure be ascribed,—but their actions were not influ- 
enced by the pure sprit of national independence, as in truth, 
like all political “ patriots,” they only “bellowed for liberty 
to-day, that they might roar for power to-morrow’.” 

Richard IJ., by influencing elections,—Mary, by corrupt- 
ing the members,—and Elizabeth, by intimidating them,— 
acquired an ascendancy over British freedom: James did 
not pursue the policy of Richard or Elizabeth, for want of 
capacity and resolution,—he could not pursue the example of 
Mary, 1n consequence of his not having pecuniary funds, or, 
to adopt the language of Bolingbroke, ‘ If King James had 
been rich, (and it was in his power to have been so,) and 
luxury, and the offspring of luxury, corruption, both which he 
introduced, prevailed in the body of the people, an indirect 
and private influence might have been established, the nation 
might have been enslaved, by the least beloved, and the most 
despised of all her kings.” 

But the king continued poor; and indirect and private 
influence over parliament was either not attempted, or at- 
tempted without effect; because, as neither “ pelf,” nor “ cor- 
poral punishment,” was to be acquired or dreaded, the patri- 
otic commons considered “‘ honesty was the best policy,” and 
thus constitutional liberties were ultimately obtained from the 
independency of parliament. 

* “ Puritanism indeed,” says South, “is only reformed jesuitism, as 
jesuitism is nothing else but popish puritanism: and I could draw out such 
an exact parallel between them, both as to principles and practices, that it 
would quickly appear they are as truly brothers as ever were Romulus and 


Remus; and that they sucked their principles from the same wolf,” Vol. 
ili, 535, . 
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James procured a parliamentary acknowledgment that, 
“ Tmmediately on the decease of Elizabeth, the imperial crown 
of the realm of England did, by inherent birthright, and 
lawful and undoubted sticcession, descend and come to his 
most excellent majesty, as being lineally, justly, and lawfully, 
next, and sole heir of the blood-royal of this kingdom’;” and 
subsequently claimed a right to govern the country as an 
absolute sovereign, by mere “ prerogative :”—that is, having 
a capacity to act in opposition to positive law, either in cases 
of life or sequestration of property, whenever incited by per- 
sonal caprice. 

As to the authority of any person claiming an abstract 
hereditary right to the crown of England, history unfolds 
facts, which essentially militate against such a proposition. 
Our kings of the Norman race were so far from succeeding as 
next heirs to one another, in a regular course of descent, that, 
as Bolingbroke observes, no instance can be produced of the 
next heir’s succeeding, which is not preceded and followed 
by instances of the next heir’s being set aside. 

The British race began in Henry VII.: and from him alone 
James derived that right which he asserted in such pompous 
terms; that undoubted right to the throne, as he called it in 
his first speech to parliament, ‘“ which God, by birthright and 
lineal descent, had, in fulness of time, provided for him.” If 
ever any prince came to the crown without the least colour of 
hereditary right, it was Henry VII.: he had no pretence to it, 
even as heir of the House of Lancaster. His wife might 
have some, as heir of the House of York; though her here- 
ditary title was not free from objections, which the character 
of Edward IV. rendered probable: but the title of his wife 
had no regard paid to it, either by him or the parliament, in 
making this new settlement. He gained the crown by the 
goodwill of the people. He kept it by the confirmation of 
parliament, and by his own ability. ; 

The national union of the two roses was a much better 
expedient for quiet, than foundation of right. It took place 
in Henry VIII.; it was continued in his successors; and the 
nation was willing it should continue in King James and his 
family. But neither Henry VIII, nor his son Edward VI., 
who might have done so with much better grace; laid the 
same stress on hereditary right, as Janies did. One of them 


* Stat. 1 James I. c. 1. 
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had recourse to parliament on every occasion, where the suc- 
cossion to the crown was concerned; and the other made no 
scruple of giving the crown by will to his cousin, in prejudice 
of his sister's right. This right, however, such as it was, 
prevailed; but the authority of parliament was called in aid 
by Mary, to remove the objection of illegitimacy, which lay 
against it. 

Elizabeth had so little concern about hereditary right, that 


she neither held, nor desired to hold, her crown by any other ? 


tenure than by Stat. 35 Henry VIII. c. 1; and by Stat. 13 
Elizabeth, c. 1, it was declared high treason, during her 
life, and a premunire after her decease, to deny the power 
of parliament, in limiting and binding the descent and inhe- 
ritance of the crown, or the claims to it; and whatever 
private motives there were for putting to death Mary, Queen 
of Scotland, her claiming a right to the throne, in opposition 
to an Act of Parliament, was the foundation of the public 
proceedings against her. 

The House of Stuart were not, in the strict sense of the 
word, even legitimate sovereigns; they acquired the throne 
from the same title as that by which the House of Brunswick 
became possessed of it, viz., the “ will of the people, —because, 
when James I. ascended the throne, no established law rc- 
cognised his title;—by Stat. 28 & 35 Henry VIII. cc. 7 & 
1, parliament enabled the then king to dispose of the succession 
by his last will signed with bis own hand; in accordance with 
such power, Henry executed a will, by which, in default of 
issuc from his children, the crown was entailed upon the de- 
scendants of his younger sister, Mary, Duchess of Suffolk, 
before those of Margaret Queen of Scots,—and there were 
descendants of Mary in esse at the decease of Elizabeth. 

The title of the Stuarts may be thus stated. The “council 
of Elizabeth,” influenced by Cecil, who had sordid private 
objects to attain, think fit, of their own accord, to call the 
king of Scotland to the throne of Fingland, and the people 
quietly submit to their selection, and the parliament, to please 
all parties, pass a statute giving him an hereditary title,— 
at the expense of veracity—and to show their contempt of 
statutes, when in opposition to the political patriotism of the 
moment’. 


8 Hari of Monmouth’s Memoirs, 176. 3 D’Israeli's Curiosities of Lite- 
rature, 107, 1 Hallam’s Const. Hist. 392—401. Vide ante infra, 165, 166, 
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2. Improper Influence exercised over the Borough Institutions. 


James, in order to introduce his miserable satellites, pursued 
the policy of Elizabeth, by increasing the members of the 
House of Commons, and accordingly six new boroughs were 
summoned, and eight old boroughs restored’. 

The king, on calling a parliament, in 1604, issued a procla- 
mation, charging all persons interested in the choice of knights 
to select them out of the principal knights or gentlemen within 
the county; and for the burgesses, that choice be made of men of 
sufficiency and diserction, without desire to please parents and 
friends, that often speak for their children or kindred; avoiding 
persons noted in religion for their superstitious blindness one 
way, or for their turbulent humour otherways,—that no bank- 
rupts or outlaws be chosen, but men of known good behaviour 
and sufficient livelihood,—that sheriffs should not direct a 
writ to any ancient town, being so ruined that there were 
not residents sufficient to make such choice, and of whom such 
lawful election may be made,—that all returns should be filed 
in chancery, and if any were found contrary to his “ pro- 
clamation,” the same were to be rejected as unlawful and 
insufficient, and the place to be fined for making it; and any 
elected contrary to its purport, effect, and true meaning, were 
to be fined and imprisoned’. 

So strong was the supposition of the king’s disposition to 
control the parliament, that it was universally credited that 
the “ undertakers” attached to the king had laid a regular 
plan for the new elections, and, from their influence, had 
undertaken to secure a majority for the court. 

These sentiments, united with the proclamation, universally 
excited suspicions of the darkest nature, and the parliamentary 
elections were henceforth contested with a vigour hitherto 
unparalleled, and every ambitious and powerful commoner 
was desirous of becoming a member of parliament. 

The ascertainment of that class of persons, who had an 
exclusive right to exercise the elective franchise, began in this 


1 The members of the House of Peers in the first parliament of this reign 
were seventy-eight temporal peers, and four hundred and sixty-seven mem- 
bers composed the House of Commons: the number of peers in the first 
parliament of Charles I, were ninety-seven, and the commons consisted of 
four hundred and ninety-four members. 

* 1 Parl. Hist. 967, M.land 8. Hist. Boroughs, 1470, Com. Journ. 12 
April, 2 May, 1614, 
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reign to be a consideration of vital interest; because the 
crown had wilfully made many unconstitutional alterations 
in the borough institutions; and it became requisite that 
the House should interpose, to destroy the mischiefs which 
had arisen, and to frustrate those that were meditated. 
This imperceptibly led to the formation of that committee, 
whose decisions have been reported by Serjeant Glanville, 
and from which decisions the proposition is established, that 
the “‘ inhabitant householders of every city and borough, were 
its citizens and burgesses.” 

Thus in the Cirencester case, it was resolved, “‘ That there 
being no certain custom or prescription who should be electors, 
recourse must be had to the common right, which, to this 
purpose, was held to be, that more than the freeholders only 
ought to have voice in the election, viz., all men inhabitants, 
householders, resiants within the borough.” 

In the Chippenham case, it was resolved “ that they would 
forbear giving any opinion whether the borough was a cor- 
poration by prescription, before the Charter of Queen Mary, 
it not being material to the question; for the borough 
might have a right to return members of parliament, though 
it was no corporation.” 

They also resolved, that ‘“‘the Charter of Queen Mary did 
not, nor could alter the form and right of election; so that if 
before all the burgesses and inhabitants called freemen, or any 
other larger number of qualified persons had always used, and 
ought of right to make the election, then the charter, although 
it might incorporate this town, which was not incorporated 
before, or alter the name or form of the corporation in matters 
concerning only themselves, and their own government, rights, 
and privileges, yet it could not alter nor abridge the general 
freedom and form of election of burgesses to parliament, 
wherein the commonwealth is interested. 

“For then, by the like reason, it might be brought from the 
whole commonalty, or from all the burgesses of a town, to a 
bailiff and twelve, so it might be brought to a bailiff and one 
or two burgesses, or to the bailiff alone; which is against the 
general liberty of the realm, that favoureth all means tending 
to make the election of burgesses to be with the most indiffe- 
rency, which, by common presumption, is when the same are 
made by the greatest number of voices that reasonably may 
be had, whereby there will be less danger of packing, or 
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indirect proceedings. And howsoever the said letters patent, 
touching some other points, may have made an alteration 
in the borough, yet, touching the matter of election of 
burgesses to the parliament, the form remaineth, and the 
same course is to be held, as was of right before the said 
letters patent.” 

It was therefore further resolved by the committee that 
more than the bailiffs and the twelve incorporated burgesses 
ought to have voices in the elections for Chippenham. 

And as it had been urged that the former returns by 
bailiff and burgesses might well be satisfied, if only the bailiff 
and twelve joined in the election, it was resolved, ‘“ though 
that were true, yet they would be more proper if the bailiff, 
and all the other burgesses, freemen, and inhabitants, be 
therein comprised.” 

‘“ And as to the course since 35 Elizabeth, it was to be 
intended, that it was only by colour of the void charter, and 
of precedents passed in silence, and without opposition.” 

In the Winchelsea case it was resolved, ‘“* That a bye-law 
could not alter the right of election, but was for that purpose 
utterly void, for that the freedom of election could not bo 
restrained by any private ordinance, and” that voters keeping 
houses in the place might return at their pleasure; “‘ but as 
they had not been absent a year and a day, and it did not 
appear that they removed to dwell elsewhere, with a purpose 
of settling there, they were by the common law such inha- 
bitants as ought to vote.” 

With respect to the Cirencester case, it is clear there can 
be no prescriptive custom for returning members of parliament, 
for that institution did not exist before the time of legal 
memory, and therefore the common law must decide the right 
of burgess-ship. 

The Chippenham case establishes, first, that ‘“ borough 
rights” and ‘ corporate rights” were distmct; as the borough 
might return members of parliament, although it had no cor- 
poration, which position is forcibly exemplified in the case of 
Taunton: and, secondly, that the king’s authority is subject to 
that of the common law, and that he cannot by charter divest a 
person of any right in which the commonwealth is interested : 
and usage to the contrary was properly disregarded. 

In the Winchelsea case, bye-laws were held not to have 
a binding effect, when they restrained the freedom of election, 
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and responsible rasiancy was defined according to the common —_— Janus I. 
law, to give the right of exercising the elective franchise’. yaeeneners 

The courts of law were equally explicit in defining the Legal decisions 
qualifications of a burgess: thus, an information having been see rae 
instituted against a widow‘ for prisage of wines, which had 9 
been imported in four ships, two of which arrived in the life- 
time of her husband, and two after his death; the defendant 
alleged, that she was a free woman, and claimed exemption 
under the charter of 1 Edward III., which had been granted 
to the “ mayor, commonalty, and citizens of London,” and 
that her husband had been a freeman and a citizen. 

Croke, justice, said, that it was not sufficient that a pergon To bea « citi- 
was born, or had come to the place, but he ought to be a cay ade 
citizen, resident, and commorant,—an inhabitant of the place, 

*< clods residens et commorans, incola civitatis:” and the case of 
Knowles (4 Henry VI.) was cited, who removed his house- 
hold cum pannis, and dwelt at Bristol, but kept his shop in 
London, and claimed discharge from prisage; but it was 
voted against him, for he was not such a citizen as could 
claim the discharge, he ought to be “ cévts, ncola, commorans.” 

In the reign of Henry VI., complaint was made that the 
Lord Mayor of London made strangers citizens; and it was 
declared that ‘‘ the discharge from ‘prisage did not extend to 
such citizens as were ‘ dotat:,’ made free, but to those only 
who were commorant—incolant—and resiant within the city.” 

Mr. Justice Williams cited 46 Edward II1I., fol. 13, that «citizen 
“he is a citizen who is commorant and an inhabitant, and “™*™”“°* 
subject to pay scot and lot. If he dwell in another place, he 
shall not be free.” 

Yelcerton, justice, referred to the case of Sacheverel, who, 
though he bore civilia et publica onera, yet he was not ae 
entitled to the benefit, for he was not “ incola,” but only 
domicilianus, or chamberer. He was a citizen, a freeman, and 
a commorant; but he ought to be “ éaqudlinus,” and have a 
house, &c.; and no person would be entitled by being locally 
within the city, unless he bore its burdens. 

Mr. Justice Houghton referred to Otes’ casa*, in which it otes’ case. 


8 Glanv. Rep. 104, 53, 12, M. and 8. Hist. Boroughs, 1190, 1546—1576. 

4 Waller v. Hanger. 2 Bulst. 134, 261. 3 Bulet, 1. M. and & Hist. 
Boroughs, 1478. Steph. on Corp. Ref. 33, et seq. Lond., 1835. 

5 Lib. Ass, 38 Edward III, pl. 18, Year Book, 45 Edward III, fol. 26. 
Et etiam Regiam Majestatem. 
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was said by Finchden, that “ the citizens to whom the privi- 
leges extended, were those who were born or inherited in the 
city, or who were resiant and taxable to scot and lot, and that 
he which is not so, shall not be said to be a citizen—unless he 
is commorant and resiant, subject to pay scot for payments, 
and lot to supply the places and offices there heritable; and 
if he be not such a one, he shall not be said to be within the 
privilege of a citizen.” 

Dodridge, justice, said, that “ the persons who should have 
the benefit of discharge under the charters as citizens, were 
freemen and commorant, not in a chamber, but to keep a 
settled house there.” 

Coke, chief justice, said, “‘ one may be a citizen in fact, and 
not by residence, and such a one is not in judgment of law a 
citizen: for which he cited 35 Henry VI., fol. 12, 36 
Henry VI., fol. 28, which was the case of a person not 
dwelling in London, and 4 Edward IV., fol. 10, where one is 
mentioned as a citizen of London, and dwelling in another 
place; so, also, if he is resident only in name, that is not good. 
lf he be not a citizen and a freeman, he cannot devise his lands 
in mortmain; so if he be but ‘ inquilinus,’ this will not serve 
his turn; he ought to be a continuing citizen and resident,— 
he ought to have jus habitationis et jus societatis. If in the 
interim he happens to be disfranchised, he shall not have the 
benefit, for he ought to be a continual citizen. If all these 
concur in him, and he continues to be ‘ civis,’ then he is every 
way complete, and enabled to enjoy the benefit.” 

It is impossible that parliamentary and legal decisions could 
be more conclusive than the foregoing, for the recognition of 
the principle, that where a person was locally liable to the 
borough burdens by virtue of his tenure and resiancy, no 
matter how small the amount, he was entitled to an unquali- 
fied participation in the parliamentary and municipal fran- 
chises; and, constitutionally speaking, such rights exist at the 
present moment, except where there has been a last decision 
under Stat. 2 George II., c. 24,. notwithstanding subsequent 
decisions of the committees of the House of Commons, judg- 
ments of the courts of law, and a continuous usage to the 
contrary ;—because no public right, when once created, can 
be destroyed, otherwise than by legislative enactment. 
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3. Prerogative of the Crown. 


James I., instead of pursuing a liberal policy, and thus 
respecting the national voice, conceived that illegal severity 
against every indication of freedom, would quell the national 
spirit, and thus permit him to tyrannize with impunity over 
the liberties of his subjects. 

He adopted, as principles of ordinary government, the 
severe and tyrannical acts of the House of Tudor, but for- 
getting that the acquiescence of the people to such acts arose 
from the extraordinary train of events which had encouraged 
them; and his ministers being exalted, by their rank, above 
the people, occupied with intrigues for power, and either 
despising or ignorant of the passions with which the nation 
were excited, united with the king in refusing any popular 
concession, until the hour of conciliation had passed. 

Archbishop Bancroft and the clergy inculcated the doctrine 
of the absolute powers of the crown, for the purpose of making 
the royal supremacy over the church the very instrument of 
its independence from the law: and, in 1605, Bancroft made 
complaints to the Star Chamber’, that the courts of law 
interfered by continual prohibitions with the ecclesiastical 
jurisdiction, or on the slightest suggestion of some matter 
belonging to the temporal court; but the judges vindicated, 
in every instance, their right to take cognizance of every 
collateral matter springing out of an ecclesiastical suit, and 
repelled the attack upon their power to issue prohibitions, as 
a strange presumption. 

The clergy contended that the king’s authority was sufh- 
cient to reform what was amiss in any of his own courts, all 
jurisdiction, spiritual and temporal, being annexed to his 
crown. But the judges denied that anything less than an act 
of parliament could alter the course of justice established by 
law; and the complaint of the clergy failed, as the Court of 
Star Chamber refused to interfere. 

The question with regard to the royal power became a very 
dangerous subject of discussion ; and without employing either 
ambiguous, or insignificant terms, which determined nothing, 
it was impossible to please both king and parliament *. 


1 2 Inst. 601. Collier, 608. 2 State Trials, 131. Strype’s Life of Whit- 
gift, App. 227. 1 Hallam’s Const. Hist. 441. > 5 Parl. Hist. 221. 
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Dr. Cowell experienced the indignation of the commons, for 
having in his “ Interpreter®,” but which was suppressed by 


royal proclamation, improperly magnified the prerogative of the 


crown: thus, under the title ‘“‘ Kine,” he observes,—* He is 
above the law by his absolute power, and though, for the better 
and equal course in making laws, he do admit the three estates 
unto council, yet this, in divers learned men’s opinion, is not 
of constraint, but of his own benignity, or by reason of the 
promise made upon the oath at the time of his coronation. 
And though at his coronation he take an oath not to alter the 
laws of the land, yet, this oath notwithstanding, he may alter 
or suspend any particular law that seemeth hurtful to the 
public estate. Thus much, in short, because I have heard 
some to be of opinion that the laws are above the king.” 

Dr. Cowell then alludes to parliament. ‘ Of these two, 
one must be true,—either that the king is above the parlia- 
ment, that is, the positive laws of his kingdom, or else that 
he is not an absolute king. And, therefore, though it be a 
merciful policy, and also a politic mercy, not alterable without 
great peril, to make laws by the consent of the whole reali, 
because so no part shall have cause to complain of a partiality, 
yet simply to bind the prince to or by these laws, were 
repugnant to the nature and constitution of an absolute 
monarchy.” 

Under the title “ Prerocarive,”"—‘ the king, by the 
custom of this kingdom, maketh no laws without the consent 
of the three estates, though he may quash any law concluded 
of by them ;” and that he “ holds it incontrollable, that the 
king of England is an absolute king.” 

The king himself, in his writings, was obliged to make his 
his escape through a distinction, which he framed between a 
king in abstracté, and a king in concreté. An abstract king, 
he said, had all power; but a concrete king was bound to 
observe the laws of the country which he governed ‘. 

Bvt how bound {by conscience only? or might his subjects 
resist him, and defend their privileges? This he thought not 
fit to explain ;—and so difficult ig it of explanation that the 
laws have maintained a total silence with regard to it. 

Nothing can afford a more forcible illustration of the 
vanity, impolicy, and inconsistency of James upon the ques- 


Coke's Detection, 59, edit. 1607. King James's Works, 533. 
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tion of “ Prerogative,” than a speech he made to parliament, 
when asking for a supply, in the following terms: ‘“ I conclude, 
then, the point touching the power of kings, with this axiom 
of divinity, that, as to dispute what God may do, is blasphemy, 
but what God wills, that divines may lawfully and do ordi- 
narily dispute and discuss; #0 it is sedition in subjects to 
dispute what a king may do in the height of his power. But 
just as kings will ever be willing to declare what they will do 
if they will not incur the curse of God, I will not be content 
that my power be disputed upon; but I shall ever be willing 
to make the reason appear of my doings, and rule my actions 
according to my laws’*.” 

The practice of issuing commissions, by way of temporary 
regulation, but interfering with the subjects’ liberty, in cases 
unprovided for by parliament, had become an instrument of 
tyranny. In 1610, the privy council inquired of Lord Coke, 
(of whom, it may be remarked, that after having acquired the 
highest professional honours by the meanest political syco- 
phancy, he became, in his old age, as nothing was to be acquired 
by a contrary policy, an independent man,) whether the king, 
by his proclamation, might prohibit new buildings about Lon- 
don, and whether he might prohibit the making of starch from 
wheat,—which was done with a view to what answer the king 
should make to the commons’ remonstrances against these pro- 
clamations. Coke, after having associated three judges with 
himself, resolved,—‘“‘ that the king, by his proclamation, cannot 
create any offence which was not one before; for then he might 
alter the law of the land in a high point; for if he may create 
an offence where none is, upon that ensues fine and imprison- 
ment,—that the king hath no prerogative but what the law of 
the land allows him,—that the king, for the prevention of 
offences, may, by proclamation, admonish all his subjects, that 
they keep the laws and do not offend them, upon punishment 
to be inflicted by the law, and the neglect of such proclama- 
tion aggravates the offence,—and that if an offence be not 
punishable in the Star Chamber, the prohibition of it by pro- 
clamation cannot make it so°.” 

The commons also objected to the practice of borrowing on 
privy seals; to new monopolies; the High Commission Court’; 

5 6 Hume, 55. King James’s Works, 531. 

6 12 Rep. 31. 2 Inst. 418, 479. Rot. Parl. 5 Henry IV. n. 39. Steph. 
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7 6 Parl. Hist. 241. 1 Hallam’s Const. Hist. 445. 
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and particularly against the king’s proclamations assuming the 
character of laws. ‘‘ Amongst many other points of happi- 
ness and freedom,” it 1s said, ‘‘ which your majesty’s subjects 
of this kingdom have enjoyed under your royal progenitors, 
kings and queens of this realm, there is none which they have 
accounted more dear and precious than this, to be guided and 
governed by the certain rule of the law, which giveth both to 
the head and members that which of right belongeth to them, 
and not by any uncertain or arbitrary form of government, 
which, as it hath proceeded from the original good constitu- 
tion and temperature of this estate, so bath it been the prin- 
cipal means of upholding the same, in such sort as that their 
kings have been just, beloved, happy, and glorious, and the 
kingdom itself peaceable, flourishing, and durable so many 
ages. And the effect, as well of the contentment that the 
subjects of this kingdom have taken in this form of govern- 
ment, as also of the love, respect, and duty, which they have, 
by reason of the same, rendered unto their princes, may 
appear in this, that they have, as occasion hath required, 
yielded more extraordinary and voluntary contributions to 
assist their kings, than the subjects of any other known king- 
dom whatsoever. 

‘* Out of this root hath grown the indubitable right of the 
people of this kingdom not to be made subject to any punish- 
ment that shall extend to their lives, lands, bodies, or goods, 
other than such as are ordained by the common laws of this 
land, or the statutes made by their common consent in par- 
liament. Nevertheless it is apparent, both that proclamations 
have been of late years much more frequent than heretofore, 
and that they are extended, not only to the liberty, but also 
to the goods, inheritances, and livelihood of men; some of 
them tending to alter some points of the law, and make a new; 
other some made, shortly after a session of parliament, for 
matter directly rejected in the same session; other appointing 
punishments to be inflicted before lawful trial and conviction ; 
some containing penalties in form of penal statutes; some 
referring the punishment of offenders to courts of arbitrary 
discretion, which have laid heavy and grievous censures upon 
the delinquents ; some, as the proclamation for starch, accom- 
panied with letters commanding inquiry to be made against 
the transgressors at the quarter-sessions ; and some vouching 
former proclamations to countenance and warrant the later, 
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as by a catalogue here underwritten more particularly ap- 
peareth. 

“ By reason whereof there is a general fear conceived and 
spread among your majesty’s people, that proclamations will, 
by degrees, grow up, and increase to the strength and nature 
of laws; whereby not only that ancient happiness, freedom, 
will be much blemished (if not quite taken away), which 
their ancestors have so long enjoyed; but the same may also 
(in process of time) bring a new form of arbitrary government 
upon the realm: and this their fear is the more increased by 
occasion of certain books lately published, which ascribe a 
greater power to proclamations than heretofore had been con- 
ceived to belong unto them; as also of the care taken to 
reduce all the proclamations made since your majesty’s new 
reign into one volume, and to print them in such form as acts 
of parliament formerly have been, and still are used to be, 
which seemeth to imply a purpose to give them more reputa- 
tion and more establishment than heretofore they have had *.” 

This policy was justified by James upon the principle, that 
although, by the constitution and policy of the kingdom, pro- 
clamations were not of equal force with laws; yet it was a duty 
incumbent on him, and a power inseparably annexed to the 
crown, to restrain and prevent such mischiefs and inconve- 
niences as were growing on the state, against which no certain 
law was extant, and which might tend to the great detriment 
of the subject, if there should be no remedy provided till the 
meeting of a parliament ; and which prerogative, had been by 
his progenitors, always used and enjoyed’, 

The acknowledged difference between laws and proclama- 
tions was, that the authority of the former was perpetual, that 
of the latter expired with the sovereign who emitted them **:— 
but what the authority could be, which bound the subject, yet 
was different from the authority of laws, and inferior to it, 
seems inexplicable. 
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for power, adopted every expedient which could augment their 
influence, and to such an extent, that the king was frequently 
unable to obtain a supply for immediate exigencies’; and 
they refused a bill sent down to them by the lords, for 
entailing the crown lands for ever on the king’s heirs and 
successors *; neither would they come to any definite arrange- 
ment relative to the union of England and Scotland, and 
which was much desired by the court’. 

Although James had called in and anulled, of his own 
accord, all the numerous grants of monopolies which had been 
given by his predecessor‘, the exclusive companies still 
remained, by which almost all the foreign trade, except that 
to France, was confined to about two hundred citizens of 
London, who, by combining among themselves, could fix 
whatever price they pleased both to the exports and imports 
of the nation; in fact, these monopolies had caused shipping 
and seamen to decay during the reign of Elizabeth’. 

Under the statute, ‘‘ Confirmatio Chartarum’,” impositions 
on merchandise at the ports could no more be levied by the 
crown, than internal taxes upon landed or moveable property ; 
and the grant of tonnage and poundage for the king’s life, 
which, from the time of Henry V., was made in the first par- 
liament of every reign, was tacitly ponenercd as a compensa- 
tion to the crown, for its relinquishment of these extortions. 

The parliament, when it first granted poundage to the 
crown, had fixed no particular rates; the imposition was given 

a shilling a pound, or five per cent. on all commodities. It 
was left to the king himself, and the privy council, aided by 
the advice of such merchants as they should think proper to 
consult, to fix the value of goods, and thereby the rates of the 
customs. 

In 1557, Mary, in order to enhance her revenue, set a duty 
upon cloths exported beyond seas, and afterwards another 
upon the importation of French wines. Elizabeth would not 
release the extortion, but increased it by imposing a duty on 


1 Com. Journ. June 26, 1604. * 5 Parl. Hist. 108. 

® Com. Journ. April 21, May 1, 1604. 5 Parl. Hist. 91; vide etiam Com. 
Journ, June 7,1604. Kennet, 673. 

4 1 Rushworth, 36. Kennet, 733. 

> Anglesy’s Happy Future State of England, 128. Com, Journ. May 21, 


1604, 
6 25 Edward I, Vide ante infra, 98. 
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sweet wines; but it gave rise to no complaint in parliament, 
and is only alluded to by Bacon, in one of his tracts, as a 
grievance alleged by the queen’s enemies’. 

The imposition of five per cent. on all commodities, had 
been settled before the discovery of the West Indies, and was 
become much inferior to the prices, which almost all commo- 
dities bore in every market in Europe, and, consequently, the 
customs on many goods, though supposed to be five per cent. 
was in reality much inferior. 

The king, therefore, was naturally led to think that rates, 
which were now plainly false, ought to be corrected*®; that a 
valuation of commodities, fixed by one act of the privy council, 
might be amended by another; that if his right to poundage 
was inherent in the crown, he should also possess, of himself, 
the right of correcting its inequalities; if this duty was 
granted by the people, he should at least support the spirit of 
the law, by giving a new and greater valuation of all com- 
modities. 

James had accordingly imposed a duty of 5s. per cent. on 
currants, over and above that of 2s. 6d., which was granted 
by the Statute of Tonnage and Poundage. Bates, a Turkey 
merchant, having refused payment, an information was exhi- 
bited against him in the Exchequer, and judgment was given 
for the crown. 

The speeches of Chief Baron Fleming and of Baron Clark’, 
contain propositions worse than their decision, and subversive 
of liberty. ‘* The king’s power,” it was said, ‘“‘ is double,— 
ordinary and absolute; and these have several laws and ends. 
That of the ordinary is for the profit of particular subjects, 
exercised in ordinary courts, and called common law, which 
cannot be changed in substance without parliament. The 
king’s absolute power is applied to no particular person’s 
benefit, but to the general safety; and this is not directed by 
the rules of common law, but more properly termed policy 
and government, varying according to his wisdom, for the 
common good; and all things done within those rules are 
lawful. The matter in question is matter of state, to be 
noted, according to policy, by the king’s extraordinary power. 
All eustoms (duties so called) are the effects of foreign com- 
merce; but all affairs of commerce, and all treaties with 


7 1 Bacon, 521. ® 2 Winwood, 438 ; vide etiam, 16 Rymer, 602. 
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foreign nations, belong to the king’s absolute power: he, 
therefore, who has power over the cause, must have it also 
over the effect. The sea-ports are the king’s gates, which he 
may open and shut to whom he pleases.” This was a most 
illegal decision, because it made the king superior to the statute 
law *°; and the acts of Mary and Elizabeth could not, in a legal 
sense, be regarded as any authority, although they had been 
tacitly acquiesced in by the nation. 

In consequence of this decision, a book of rates was pub- 
lished, in July, 1608, under the authority of the great seal, 
but the rates so established were moderate, and every com- 
modity, which might serve for the subsistence of the people, 
or might be considered as a material of manufactures, were 
exempted from the new impositions of James"; in fact, 
although commerce had considerably increased in this reign, 
the customs rose only from 127,000/. per annum to 190,0000. 

The illegality of these impositions was shown by Hakewill 
and Yelverton’*, and when, in 1610, the king had intimated by 
a message to the commons, and afterwards in a speech, his 
command not to enter on the subject, they presented a strong 
remonstrance against this inhibition ; claiming “ as an ancient, 
general, and undoubted right of parliament, to debate freely all 
matters which do properly concern the subject; which free- 
dom of debate being once foreclosed, the essence of the liberty 
of parliament is withal dissolved. For the judgment given by 
the exchequer, they take not on them to review it, but desire 
to know the reasons whereon it was grounded ; especially as it 
was generally apprehended that the reasons of that judgment 
extended much farther, even to the utter ruin of the ancient 
liberty of this kingdom, and of the subjects’ right of property 
in their lands or goods ’*.” 

‘“ The policy and constitution of this your kingdom appro- 
priates unto the kings of this realm, with the assent of the par- 
liament, as well the sovereign power of making laws, as that of 
taxing, or Imposing upon the subjects’ goods or merchandises, 
as may not, without their consents, be altered or changed. 

‘¢ This is the cause that the people of this kingdom, as they 
ever showed themselves faithful and loving to their kings, and 
ready to aid them in all their just occasions, with voluntary con- 


10 2 State Trials, 371. 
4 Sir John Davis’ Question concerning Impositions. 
#% 2 State Trials, 407. ‘8 Com. Journ. May 23, 1610. 


VII.) THE HOUSE OF STUART. 329 


tributions ; so have they been ever careful to preserve their own 
liberties and rights, when any thing hath been done to prejudice 
or impeach the same. And therefore when their princes, 
occasioned either by their wars or their over great bounty, or 
by any other necessity, have, without consent of parliament, 
set impositions, either within the land, or upon commodities, 
either exported or imported by the merchants, they have, in 
open parliament complained of it, in that it was done without 
their consents; and thereupon never failed to obtain a speedy 
and full redress, without any claim made by the kings, of any 
power or prerogative in that point. And though the law of 
property be original, and carefully preserved by the common 
laws of this realm, which are as ancient as the kingdom itself; 
yet these famous kings, for the better contentment and assu- 
rance of their loving subjects, agreed, that this old funda- 
mental right should be further declared and established by Act 
of Parliament. Wherein it is provided, that no such charges 
should ever be laid upon the people, without their common 
consent, as may appear by sundry records of former times. 

‘“‘ We, therefore, your majesty’s most humble commons 
assembled in parliament, following the example of this worthy 
case of our ancestors, and out of a duty to those for whom we 
serve, finding that your majesty, without advice or consent of 
parliament, hath lately, in time of peace, set both greater im- 
positions, and far more in number, than any of your noble 
ancestors did ever in time of war, have, with all humility, 
presumed to present this most just and necessary petition unto 
your majesty, that all impositions set without the assent of 
parliament may be quite abolished and taken away; and that 
your majesty, in imitation hkewise of your noble progenitors, 
will be pleased that a law be made, during this session of 
parliament, to declare that all impositions set, or to be set, 
upon your people, their goods or merchandises, save only by 
common consent in parliament, are and shall be void'*.” 

The commons then proceeded to pass a bill taking away 
impositions ; but which was rejected by the lords. 

After the dissolution of parliament in 1610, the king, .in 
order to obtain money, adopted the usual expedient, namely, 
“Joans;” but he was refused accommodation by the mer- 
chants’’. 


14 2 Somers’ Tracts, 159. 15 3 Carte, 805. 
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The crown also resorted to the sale of honours, and sold 
several peerages for considerable sums, and created the order 
of “ Baronets,” who paid 1095/. each for their patents; but, 
although their number was intended to be two hundred, 
ninety-three patents were only sold in the first six years”’. 
Each rank of nobility had its affixed price’’;—privy seals 
were circulated to the amount of 200,000/. ;—benevolences 
were exacted to the amount of 52,000/.'°;—and some mono- 
polies of no great value were created. But as these and other 
exactions did not suffice for the king’s expenditure, he was 
necessitated to call another parliament,—Bacon having assured 
him, matters should be so arranged as to secure a court ma- 
jority; if the commons were granted some favours, and that 
irritating speeches were avoided. 

The commons, when assembled, in 1614, discovered alarm, 
on account of the rumour that the *‘ Undertakers” had secured 
a court majority’®; but so little skill had “ Bacon” and his 
emissaries manifested, that the court were in a very large 
minority. 

Instead of entering upon the business of supply, as urged 
by the king, who made them several liberal offers of grace™, 
they discussed the king’s authority of levying new customs 
and impositions, by the mere authority of his prerogative,— 
and ultimately passed a resolution against the king’s right of 
Imposition *’. 

The commons manifested their discontented feelings upon 
various occasions**, and when the king sent a message soli- 
citing a supply, the House voted they would first proceed with 
the business of impositions, and postpone supply till their 
grievances should be redressed**,—upon which the House was 
dissolved without having passed a single bill *. 

The king was so incensed at the conduct of some of the 
members, that, adopting the tyrannical principles of the Plan- 


'° 6 Lingard, 144. It was promised in the patents that no new title of 
honour should be ever created between barons and baroncets, and that when 
the number of two hundred had been filled up, no more should ever after- 
wards be added, (2 Somers’ Tracts, 254.) 


17 Franklyn, 11, 33. * Idem. 10. 
© 5 Parl. Hist. 286. Kennet, 696. Com. Journ. April 12; May 2, 1614. 
Franklyn, 48. *° Com. Journ. April 11, 1614. 


*1 Com. Journ. April 18, May 5, 12, 16, 1614. 

"2 Lords’ Journ. May 31. Com. Journ. May 25, 26,1614. 4 Carte, 19, 
20, 23. 1 Bacon, 695. 

*3 Com, Journ. June 3, 1614. 4 1 Hallam’s Const. Hist. 465. 
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tagenets and Tudors, he consigned them to gaol*; but the people 
and parliament, without abandoning for ever all their liberties 
and privileges, could acquiesce in none of these precedents, how 
ancient and frequent soever. If the authority of these prece- 
dents were admitted, the utmost that could be inferred is, that 
the constitution of England was, at that time, an inconsistent 
fabric, whose jarring and discordant parts must soon destroy 
each other, and from the dissolution of the old, beget some 
new form of civil government more uniform and consistent”. 

The proclamation which James had issued, in 1604, relative 
to the parliamentary elections, was equivalent to law, and an 
encroachment on the privileges of the commons;—and the ques- 
tion immediately arose upon the return of a member for the 
county of Buckingham,—whether the members of the House 
of Commons were to be the nominees of the crown, or the 
representatives of the nation. 

Sir Francis Goodwin, an “outlaw,” had been chosen 
member for the county of Bucks, and Ins return was made 
into Chancery. The chancellor, under the king’s proclama- 
tion, vacated his seat, and directed the sheriff to make another 
return, when Sir Francis Fortescue was chosen: but the 
House reversed the chancellor's orders, and restored Sir 
Francis to his seat. 

At the king’s suggestion, the lords desired a conference on 
the subject ; which was refused by the commons, as the ques- 
tion entirely regarded their own privileges?’ But they made 
a remonstrance to the king by the mouth of their speaker, in 
which they maintained, that though the returns were by form 
made into Chancery, yet the sole right of judging with 
regard to elections belonged to the House itself, not to the 
chancellor”. 

The king, as “an absolute sovereign, and because all their 
privileges were derived from his grant, and hoping that they 
would not turn him against them**,” commanded a conference 
between the House and the judges, whose corrupt services had 
been secured in favour of the crown. 

This message astonished the House; but at last one stood 
up and said, “ The prince’s command is like a thunderbolt ; 
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his command upon our allegiance like the roaring of a lion. 
To his command there is no contradiction; but how or in 
what manner we should now proceed to perform obedience, 
that will be the question®.” 

The commons saw the consequences of that power which 
had been assumed by the chancellor, and to which their pre- 
decessors had, in some instances, blindly submitted. ‘* By 
this course,” said a member, “ the free election of the counties 
is taken away, and none shall be chosen, but such as shall 
please the king and council. Let us, therefore, with fortitude, 
understanding, and sincerity, seek to maintain our privilege. 
This cannot be construed any contempt in us, but merely a 
maintenance of our common rights, which our ancestors have 
left us, and which it is just and fit for us to transmit to our 
posterity®.” Another said, “‘ This may be called a quo war- 
ranto to seize all {our liberties*’.” ‘‘ A chancellor,” added a 
third, “by this course, may call a parliament consisting of 
what persons he pleases. Any suggestion, by any person, 
may be the cause of sending a new writ. It is come to this 
plain question,—whether the chancery or parliament ought to 
have authority **?” 

The respect of the commons to the crown was such, that a 
committee was appointed to confer with the judges before the 
king in council; but the question appearing doubtful to the 
king, he proposed that the elections of Goodwin and Fortescue 
should be set aside, and a new writ be issued by warrant of 
the House,—to which proposition the commons yielded ac- 
quiescence,—and no subsequent attempt has been made to 
dispute the exclusive jurisdiction of the House™. 

The disputes respecting “privilege” became, in 1604, so 
vehement, that the commons preparcd a vindication of them- 
selves, entitled, ‘A Form of Apology and Satisfaction to be de- 
livered to his Majesty,” and in which they state,—1. That their 
privileges and liberties are their right and. inheritance, no less 
than their very lands and goods. 2. That they cannot be 
withheld from them, denied, or impaired, but with apparent 
wrong to the whole state of the realm. 3. That their making 
request, at the beginning of a parliament, to enjoy their privi- 


80 Com. Journ. April 5, 1604. 1 Com. Journ. March 30, 1604. 

32 Thid. % Ibid. 6 Hume, 19. 

*4 Com. Journ. March 22, 1603. 3 Carte, 730. Parl. Hist. N. E. 997. 
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lege, is only an act of manners, and does not weaken their James 1. 
right. 4, That their House is a court of record, and has been EAA che 
ever so esteemed. 5. That there is not the highest standing 

court in this land that ought to enter into competition, either 

for dignity or authority, with this high court of parliament, 

which, with his majesty’s royal assent, gives law to other 

courts; but from other courts receives neither laws nor orders. 

6. That the House of Commons is the sole proper judge of 

return of all such writs, and the election of all such members 

as belong to it, without which the freedom of election were 

not entire.” 

They aver that in this session the privileges of the House fgncroachments 
had been more universally and dangerously impugned than eee ati 
ever, as they suppose, since the beginnings of parliaments ; commons by 
that in regard to the late queen’s sex and age, and much more = 
upon care to avoid all trouble, which by wicked practice might 
have been drawn to impeach the quiet of his majesty’s right 
in the succession, those actions were then passed over which 
they hoped in succeeding times to redress and rectify; whereas, 
on the contrary, in this parliament, not privileges, but the 
whole freedom of the parliament and realm, had been hewed 
from them. ‘ What cause,” they proceed, “we, your poor 
commons, have to watch over our privileges, is manifest in 
itself to all men. The prerogatives of princes may easily and 
do daily grow; the privileges of the subject are for the most 
part at an everlasting stand; they may be by good providence 
and care preserved, but being once lost, are not recovered but 
with much disquiet.” 

Allusion was then made to Goodwin’s election and Shirley’s Gooawin’s elec- 
arrest, ‘¢ We thought not,” speaking of the first, “that the 
judges’ opinion, which yet in due place we greatly reverence, 
being delivered what the common law was, which extends 
only to inferior and standing courts, ought to bring any preju- 
dice to this high court of parliament, whose power, being 
above the law, is not founded on the common law, but have 
their rights and privileges peculiar to themselves.” 

They also vindicated their endeavours to obtain redress of the king not ac- 
religious and public grievances: ‘ Your majesty would be mis- —_ 
informed, if any man should deliver that the kings of England risa. 
have any absolute power in themselves, either to alter religion, 
which God defend should be in the power of any mortal man 


$5 | Hallam’s Const. Hist, 416—-417. 


JaAnEs I, 
1669-— 16265. 


Privilege of 
members from 
arrest for debt. 


Case of Sir 
Thomas Shirley. 


Powers or Com- 
MITMENT BY THE 


Hovusg or Conm- 


MONS. 


The House of 
Commons acourt 
of judicature, 
having a power 
of judicature. 


Darcewnmn a fF anew 


long to all courts 
of judicature. 


334 THE HOUSE OF STUART. [C. 


whatsoever, or to make any laws concerning the same, otherwise 
than as in temporal causes, by consent of parliament. We 
have, and shall at all times by our oaths acknowledge, that 
your majesty is sovereign lord and supreme governor in both**.” 

The first legislative recognition of the privilege of members 
from arrest for debt, occurs in this reign, and which originated 
under the following circumstances. 

Sir Thomas Shirley, a member, had been arrested for debt 
before the meeting of the House, and when the House assem- 
bled, the warden refused to release him; upon which, conceiving 
their own authority insufficient to enforce the release, the 
“‘vice-chamberlain,” according to a memorandum in the Jour- 
nals, “‘ was privately instructed to go to the king, and humbly 
desire that he would be pleased to command the warden, on 
his allegiance, to deliver up Sir Thomas; not as petitioned for 
by the House, but as if himself thought it fit, out of his own 
gracious judgment*’,”—and with which request the king 
comphied. 

The warden’s apprehending an action for the escape, was 
productive of Stat. 1 James I. c. 13, which empowers the 
creditor to sue out a new execution, against any one who shall 
be delivered by virtue of his privilege of parliament, after 
that shall have expired, and discharges from lability those, 
out of whose custody such persons shall be dclivered*: and it 
is under this statute that the right of commitment by vote of 
the House can be justified. 

The House of Commons has not only a legislative character 
and authority, but 1s also a court of judicature, having power 
of judicature” 

The powers of commitment which the House of Commons 
possess, are those which belong to all courts of judicature,— 
attachment for contempt, and im the exercise of defining what 
is a contempt of their authority, they are in all cases absolute 
and exclusive judges, and from whose sentence there is no 
appellate jurisdiction: under such circumstances, it 18 1mpos- 
sible to define the precise boundaries of a contempt of the 
House of Commons; because a contempt cannot be defined 
a priori, the law being applied according to the necessity of 
the occasion. 


%° Parl. Hist. N. E. 1030, from Petyt’s Jus Parliamentarium. } Hallam’s 
Const. Hist. 418. 
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When the House of Commons adjudge anything to be a 
contempt or a breach of privilege, their adjudication is a con- 
viction, and their commitment, in consequence, is an execu- 
tion; and no court can discharge or bail a person that is in 
execution by judgment of another court. 

It is, therefore, the consequent, that the House of Commons, 
having authority to commit, and that commitment being in 
execution, there is no other court that can interpose, because 
there is no recognised judicial tribunal, which is a court of 
appeal from a decision of the House of Commons. 

Although the courts of common law cannot judge of privi- 
lege contrary to the judgment of the House of Commons, yet 
they are judges of privilege of parliament incidentally, upon 
this principle that, when an action is brought at common law, 
judgment must be given one way or another; and where the 
common law courts have decided upon questions of “ privi- 
lege,” they have done so, when such questions have not been 
previously decided upon by the House of Commons :—but, 
under such circumstances, the court does not over-rule the 
authority or judgment of the exclusive jurisdiction of the 
commons. 

It has been assumed that the privilege of the House of 
Commons to commit, stands upon no legislative authority, 
but Lord £llenborough, C. J.*°, thus expressed himself on 
this question :—‘ I come with more satisfaction to an autho- 
rity which cannot be gainsayed or questioned,—to the legis- 
lative recognition of a power in either House of Parliament to 
punish by imprisonment; for that I think is virtually to be 
understood from Stat. 1 James I. c.13. But before I observe 
upon that statute, I will shortly advert to a prior act of 
4 Henry VIII., made in the case of a Mr. Strode, who was 
imprisoned for something he had done in parliament; and by 
which it was enacted, that ‘ all suits, accusements, condemna- 
tions, executions, fines, amerciaments, punishments, corrections, 
grants, charges, or impositions put or had, or hereafter to be 
put or had unto or upon the said R. Strode, and to every other 
person or persons afore specified in that parliament, or that of 
any parliament that shall be, for any bill, speaking, reasoning, 
or declaring of any matter concerning the parliament to be 
commenced and treated, should be utterly void and of none 
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effect. I own I agree with the cogent reasons given by Sir 
Robert Atkyns, (p. 56%), that this is to be considered as a 
general act, notwithstanding the opinion given to the contrary 
in the case of Mr. Holles**, 3 Charles I. This act, however, 
only relates to the personal immunity and protection of the 
members themselves, for acts done in parliament or concerning 
the same. 

‘¢ Then comes Stat. 1 James I. ec. 13, which, after reciting, 
that ‘heretofore doubt had been made if any person, being 
arrested in execution and by privilege of either of the Houses 
of Parliament set at liberty, whether the party at whose suit 
such execution was pursued, be for ever after barred and dis- 
abled to sue forth a new writ of execution in that case,’ 
(which shows very clearly, that parliament had been in the 
habit of setting aside or superseding such executions:) for 
avoiding all further doubt and trouble which in like cases 
may hereafter ensue, enacts, ‘that the party at whose suit 
such writ of execution was pursued, his executors, &c., after 
such time as the privilege of that session of parliament, in 
which such privilege shall be so granted, shall cease, may sue 
forth and execute a ew writ or writs of execution, &c. Is 
not this an ample recognition of the prior exercise of an 
authority by the Houses of Parliament to liberate persons 
entitled to privilege, who were in execution? this statute 
enacting, however, at the same time, that it should not be an 
answer to the further charging him in execution by his 
creditor, that he had once been taken in execution. 

“The statute then provides, ‘that from thenceforth no 
sheriff, bailiff, or other officer, from whose arrest or custody 
any such person so arrested in execution shall be delivered by 
any such privilege, shall be charged or chargeable with or by 
any action whatsoever, for delivering out of execution any 
such privileged person so as is aforesaid by such privilege of 
parliament set at liberty; any law, custom, or privilege here- 
tofore to the contrary notwithstanding.’ 

‘“‘ And then follows this proviso ;—‘ Provided always, that 
this act, or anything therein contained, shall not extend to the 
diminishing of any punishment to be hereafter by censure in 
parliament inflicted upon any person which shall hereafter 
make or procure to be made any such arrest as aforesaid.’ 


41 Vide etiam 4 Inst. 9. “7 State Trials, 249. 
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Now, by inflicting censwre, the power of doing which was thus 
saved to the Houses of Parliament, as they had before been 
accustomed to exercise it, must be meant, not a mere crimi- 
nation or reproof in words only, but the substantial infliction 
of positive punishment by parliament upen the offender. 

“This act, indeed, applies in terms only to the particular case 
of arrests; but no one can reason so weakly as to suppose, or 
argue s0 narrowly as to say, that the power of the Houses of 
Parliament to inflict punishment existed, and had been exer- 
cised, only in that particular case. I have mentioned this 
instance, not from the necessity of the thing in so plain a 
case, but because it has been thrown out very confidently, that 
the privilege of the House of Commons stood upon no parlia- 
mentary recognition or authority whatsoever: here, however, 
is a direct parliamentary recognition of their right to inflict 
punishment by censure in parliament in the one case that is 
specifically mentioned, and it virtually ratifies what had been 
antecedently done by the House in the way of punishment, 
of which the usual mode appears to have been by imprison- 
ment.” 

The commons have for a lengthened period asserted and 
exercised the power and authority of summoning before them 
any commoner, and of compelling his attendance: and every 
branch of the civil authority of the government is bound 
(when required) to be aiding and assisting to carry into execu- 
tion the warrants and orders of the House. 

In 1675, the House of Commons resolved, "Tis not against 
the king’s dignity for the House of Commons to punish, by 
imprisonment, 2 commoner that is guilty of violating their 
privileges, that being according to the known laws and custom 
of parliament, and the right of their privileges, declared by 
the king’s royal predecessors in former parliaments, and by 
himself in this.” 

Where persons who, having been committed by order of 
the House, have been discharged out of custody without their 
warrant ;—or where those entitled to “ privilege” have been 
impleaded in the courts of justice ;—or prosecuted before such 
courts for words or actions spoken or done under the protection 
of the House ;—or by accusations tending to call in question 
before such courts, the words or actions so spoken or done, 
under false or pretended denominations of offences, not 
entitled to “ privilege,”"—the “commons” have vindicated their 
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rights under such circumstances :—by taking again into cus- 
tody those persons who were discharged without their order“; 
—by directing the speaker to write letters to the justices of 
assize, and other judges, to stay proceedings “*;—by resolutions 
of the House, that the suits and actions commenced and 
carried on in these cases should be discontinued and annulled, 
and should be deemed violations of its privileges**;—and by 
committing those judges who have proceeded to the trial of, 
or pronounced sentence upon, persons entitled to “ privilege,” 
for words or actions spoken or done under the protection of 
* privilege.” 

Where the execution of the orders of the House has been 
obstructed, by the absconding of the parties summoned ;—by 
open resistance to the officers of the House;—and by riots and 
tumults ;—by the refusal of civil officers to assist the serjeants 
or messengers of the commons, or to release persons entitled 
to ‘“ privilege” when detained in their custody,—the commons 
have supported their privileges, by addressing the crown to 
issue proclamations for the apprehension of those persons who 


*8 Pemberton and others, June 2, 1675, Journ. ix. 351 ; Duncombe, March 
22, 1697, Journ. xii. 174, when the House resolved, “ That no person com- 
mitted by this House can, during the same session, be discharged by any 
other authority whatsoever ; Charles Duncombe having been committed by 
order of this House, and afterwards discharged by the order of the House 
of Lords, without the consent of this House, it was resolved, that the 
said Charles Duncombe be taken into the custody of the serjeant-at- 
arms attending this House.”—Rep. Publication of Printed Papers, May 8, 
1837. 

Strickland, March 19, 1605, Joumn. i. 287; Potts, Feb. 2, 1606, Journ. i. 
331; Harrison, Feb. 26 & 27, 1606, for stay of trial, as in other like cases 
has been usual, Journ. i. 342, 343; Sir R. Gargrave, Sir W. Kingswell, 
eodem die et loco; Bond, Feb. 28, 1606, Journ. i. 345; Hyam, March 5, 
1606, Journ. i. 349; Powlett, May 5, 1607, Journ. i. 369; Bullingham, May 
13, 1607, Journ. i. 373; Bowes, May 20, 1607, Journ. i. 375; Johnson, 
June 10, 1607, Journ. i. 381; Stone, June 20, 1607, Journ. i. 386; Pelham, 
May 2, 1610, Journ. i. 423; Sanders, May 18 & 21, 1610, Journ. i. 429; 
“General motion about letters to be written to the justices of assize, 
referred to the committee of privileges, report this resolution; resolved, 
That the former course of writing letters to the justices of assize, according 
to precedents; and, if required, a warrant for inhibition to the party,” 
March 3, 1620, Journ. i. 537; Lord Bulkley, April 28, 1691, Journ. x. 
537.—Rep. Publication of Printed Papers, May 8, 1837. 

* Sir Robert Howard, Feb. 17, 1626, Journ. i, 820; Sir William Wil- 
liams, Feb. 7, 1688, Journ. x. 21, 146, 215; Hollis and others, July 6, 
1641, Journ. ii, 202, 203; Jay and Topham, June 4, 1689, Journ. x. 
64, 210, 213, 227; Elford, April 13 & 14, 1716, Journ. xviii. 420; and 
on April 16, the clerk of the peace was ordered to erase the name at the 
table.—Rep. Publication of Printed Papers, May 8, 1837. 

“ Case of the five members, Jan. 18, 1641, Journ. ii, 377; Jay and 
Topham, ut ante. 
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thus stood in contempt of the House‘?;—by renewing their 
orders against such persons, and committing them in a subse- 
quent session of parliament ‘*;—by orders to mayors, bailiffs, 
and sheriffs, to assist their serjeant or messenger for the appre- 
hending of such persons; or to their serjeant to call on the 
sheriffs of Middlesex, and the sheriffs of other counties, and 
all other magistrates or persons, for their assistance ** ;—by 
committing, for ‘“‘ breach of privilege,” those officers of the 
peace who have refused assistance to their serjeant when so 
called on*’;—by imprisoning those who refused to release per- 
sons entitled to ‘“ privilege,” according to the nature of the 
offence, and compelling the civil authority to carry into 
execution the warrants of the House”’. 

The recognised right of the House of Commons to commit, 
is exemplified by the facts, that there is no instance “ ¢u their 
Journals” of any court or magistrate having presumed to 
commit, during the sitting of parliament, an officer of the 
House, for executing the orders of the House :—and there is 
no precedent of the commons having suffered any person com- 


7 Sir Giles Mompesson, Feb. 28 & March 3, 1620, Journ. i. 537; 
Windebank, Dec. 10, 1640, Journ. ii. 405 Sir Basil Brook, April 24, 1641, 
Journ. ii. 127; Sir John Lloyd, &c., Jan. 8, 1680, Journ. ix. 702; Brent, 
Feb. 22, 1688, Journ. x. 32; Sir Adam Blair, June 15, 1689, Journ. x. 182; 
Standish, March 12, 1694, Journ. xi. 206; Grascoinb, Nov. 30, 1696, Journ. 
xi. 602; Soranzie, April 1], 1700, Journ. xiii. 321; Jeffreys, Addy, and 
Clifton, March 25 & 26, 1701, Journ. xiii. 427, 436, 437; Colepeper and 
others, March 28 & April 2, 1702, Journ. xii. 826; Tutching, &c., printers, 
Feb. 14, 1703, Journ. xiv. 336; Rioters, in Sacheverel’s case, March 2, 4, 
& 6, 1709, Journ. xvi. 343, 346; Rebels, Feb. 4& 6, 1715, Journ. xviii. 368 ; 
Wilkinson, June 9 & July 4, 1721, Journ. xix. 585; Leverland, March 6, 
1746, Journ. xxv. 313; A. Murray, Nov, 26, 1751, Journ. xxvi. 309; Rey- 
nolds, Feb. 11, 12, 15, 16, & 18, 1768, Journ. xxxi. 603, 606, 610, 612, 618. 

8 Jlarvey and Martin, April 22, 1713, Journ. xvii. 298; Inglefield, Jan. 
29, 1725, Journ. xx. 549; Phillips and Barnes, Janu, 22, 1733, Journ, xxii. 
210; A. Murray, ut ante. 

© Ratcliffe, Nov. 14, 1640, Journ. ii. 29; Sir Basil Brook, Jan. 11 & 25, 
1641, Journ. ii. 371; Nabbs and Thompson, Dec. 21, 1660, Journ. viii, 222; 
Dudley, Jan. 24, 1670, Journ. 1x, 193; ‘Topham, June 4, 1675, P, M. Journ, 
ix. 353, 

80 \Tastings and Crook, May 19, 1675, Journ. ix. 341; Topham, ut ante; 
Blythe, April 7, 1679, Journ, 1x. 587; Qwen, March 28, 1702, Journ, xiii. 
82t.—Kep, Publication of Printed Papers, May 8, 1837. 

51 Ferrers’ case, Cromp. fo. 9, 10; Stanman, 6 Edwd. VI. Journ. i. 18; 
Boswell, 2& 3 P. & M. Nov. 20, 1555, Journ. i. 44; Corbet, 5 & 6 P.& M. 
Nov. 10, 1557, Journ. i. 61; Six Servants of Sir H, Jones, Feb. 12, 1562, 
Journ. i. 65; W. Jones, Oct. 29, 1566, Journ. 1.75; Sir J. Shirley, March 22, 
1608, Journ. i. 169; Sterling, 1666, Journ. viii. 335; Res. June 4, 1675, 
Journ. ix. 354; Salusbury, April 1, 1697, Journ. xi. 765; Jan. 3, 1703, Journ. 
xiv, 269; Tutchin, How, & Brag, Mist, May 27, 1721, Journ. xix, 562. 
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mitted by their order, to be discharged during the same session, 
by any other authority, without again committing such person. 

The courts of common law have hitherto refused this inter- 
position, where persons have been imprisoned by the House 
of Commons, upon two grounds; first, their supposed igno- 
rance of the law of parliament ; and, secondly, that the law has 
entrusted every supreme court with the absolute power of 
judging of its own contempts, in the last resort. 

With respect to the law of parliament, Mr. Justice Powys, 
in the Queen rv. Paty, observed, ‘‘ The House of Commons is 
a great court, and all things done by them is to be intended to 
have been rite acta. They are chosen by ourselves, and are 
our trustees, and it cannot be supposed, nor ought to be pre- 
sumed, that they will excecd their bounds, or do anything 
amiss. It would be unreasonable to put the judges upon 
determining the privileges of the House of Commons, of which 
they have no account, nor any footsteps in their books ;” and 
Lord Ellenborough always recognised the principle, that 
courts of law possessed no dircct jurisdiction in questions of 
parliamentary privilege. 

These decisions are in perfect accordance with the early 
authorities :—thus, mm the reign of Henry VI., the lords 
entertaining some doubt, called upon the judges to give their 
opinion upon a question of “ parliamentary privilege,” which 
they, after deliberation, declined to do, stating, “ that they 
ought not to answer that question ; for it hath not been used 
aforetime that the justices should 7c any wise determine the 
privilege of the high court of parliament; for it is so high 
and mighty in its nature, that it may make law, and that 
that is law, it may make no law.” 

Lord Coke advocates a similar doctrine, thus,—‘* The 
judges ought not to give any opinion of a matter of parlia- 
ment, because it is not to be decided by the common law, 
but secundum legem et consuetudinem parliamenti; and so 
the judges in divers parliaments have confessed.” ‘It doth 
not belong to the judges, as hath been said,” (7. ¢. as he him- 
self had already said,) “to judge of any law, custom, or 
privilege of parliament.” ‘‘ The privilege, or order, or custom 
of parliament, either of the Upper House or of the House of 
Commons, belongs to the determination or decision only of the 
court of parliament.” 

But the restricted power of the common law courts, in 
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questions of “ privilege” is forcibly exemplified in the case of 
Jay ov. Topham, which was an action brought against the 
serjeant-at-arms for an assault and false imprisonment in exe- 
cuting a warrant granted by the speaker against the plaintiff, 
for a breach of privilege; the defendant pleaded to the juris- 
diction of the court; but which plea was overruled. The 
Lord Chief Justice Pemberton and Sir T. Jones, two of the 
Judges who pronounced the decision, were brought to the bar, 
for a breach of ‘“ privilege.” The former distinctly affirmed 
that an order of the House was pleadable iz bar to any action 
for an arrest under it, and also that the House was a superior 
court of a higher nature than the King’s Bench, and of 
greater authority, and that the King’s Bench had nothing 
to do to inspect the actions of the House; and disclaimed 
having questioned the legality of the order or the power, but 
only whether the party had properly pursued the order; and 
Sir T. Jones likewise disclaimed the court’s having questioned 
the authority of the House, and said, ‘if the defendant had 
produced a copy of the Journal, that would have been sufh~ 
cient; no judge would have been so silly, or imprudent, at 
least, to have said, that had not been a good and sufficient 
authority.” Both judges disavowed any intention to decide 
upon privilege, and professed to have overruled the plea for 
informality; and Lord Chief Justice Pemberton expressly 
stated that, “‘ for anything transacted in that House, no other 
court had any jurisdiction to hear and determine it.” 

The case of the Queen 7. Paty and others was decided upon 
the foregoing principles, the question being whether or not the 
House of Commons had acted correctly in determining, that 
an action brought against a returning officer for having 
rejected votes at an election was a breach of privilege. The 
House having committed those who were concerned in bring- 
ing the action, they sued out writs of habeas corpus; to 
which the warrant of commitment issued by the speaker, was 
returned, stating, ‘‘ that by virtue of an order of the House 
of Commons, &c., these are to require you forthwith, upon 
sight thereof, to receive into your custody the body-of Jolin 


Paty, who, as it appears to the House of Commons, zs guilty of 


commencing and prosecuting an action at common law against 
the late constables of Aylesbury, for not allowing his vote in 
the election of members to serve in parliament; contrary to 


*2 12 State Trials, 821, A.D. 1689, | °8 2 Lord Raym. 1105, 
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the declaration, in high contempt of the jurisdiction, and in 
breach of the known privileges of this House,” &c. The 
question, in effect, was, whether this warrant, upon the face of 
it, stated a legal cause of commitment. Lord Holt certainly 
was of opinion that it did not; for that the prosecuting of the 
action being in itself a legal act, and the right of the subject, 
could not be a breach of privilege; and consequently that the 
party ought to be discharged. But the eleven other judges 
were of a different opinion; and, as Mr. Justice Blackstone 
said, in Crosby’s case, ‘“‘ We must be guided by the eleven, and 
not by the single one.” The eleven judges were of opinion, 
that the court had nothing to do with the consideration, 
whether or not it was a contempt of the House of Commons; 
the House having determined it to be so, they were bound to 
give credence to that determination. 

Mr. Justice John Powell™, also observed, ‘‘ The court can- 
not judge of the return ; first, because they were committed by 
another Jaw, and consequently we cannot discharge them by 
that law by which they were not committed. There is a lex 
partiamenti ; for the common law is not the only law in this 
kingdom ; and the House of Commons do not commit men by 
the common law, but by the law of parliament. The House 
of Lords have a power of judicature by the common law upon 
writs of crror, but they cannot proceed originally in any cause. 
But they proceed, too, in another manner, in the case of their 
own privileges, and therein the judges do not assist, as they do 
upon writs of error; and their proceeding, in that case, is by 
the lex parliamenti.” 

Various authorities establish that the law has entrusted 
every supreme court with the absolute power of judging of its 
own contempts, in the last resort, thus,— 

To a writ of habeas corpus which was issued in the case of 
the King vr. Murray**, it was returned, “ That the prisoner was, 
by an order of the House of Commons, cofiimitted to Newgate, 
for a high contempt of that House :” and it was moved to bail 
him under the Habeas Corpus Act, (Stat. 31 Charles IT. c. 2,) 
which it was said is of higher authority than an order of the 
House of Commons. Wright, J., says; “It appears, upon 
the return of this habeas corpus, that Mr. Murray is com- 
mitted to Newgate by the House of Commons, ‘for a high 
and dangerous contempt of the privileges of that House ;” and 


42 Lord Raym. 1110, 55 1 Wils, 299. 
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it is now insisted upon at the bar, that this is a bailable case, 
within the meaning of the Habeas Corpus Act. To this I 
answer, that it has been determined by all the judges to the 
contrary; that it never could be the intent of that statute to 
give a judge at his chambers, or this court, power to judge of 
the privileges of the House of Commons. The House of Com- 
mons is undoubtedly a high court, and it is agreed, on all 
hands, that they have power to judge of their own privileges; 
it need not appear to us what the contempt was, for 7f it did 
appear, we could not judge thereof. Lord Shaftesbury was 
committed for a contempt of the House; and being brought 
here by a habeas corpus, the court remanded him. And no case 
has been cited where ever this court interposed. The House 
of Commons is superior to this court, in this particular,” &c. 
Dennison, J., says, “In this case we granted the habeas 
corpus, not knowing what the commitment was for; but now 
it appears to be ae a contempt of the privileges of the House 
of Commons. What these privileges (of either House,) are, 
we do not know; nor need they tell us what the contempt 
was; because we cannot judge of it: for I must call this 
court inferior to the House of Commons, with respect to 
judging of their privileges and conteranee against them,” &e. 

So likewise in Brass Crosby’s case’ , the judges declared, 
‘That the court never discharged ss arsona committed, for a 
contempt, by any supreme court, such as the two houses of 
parliament, and the courts of Westminster Hall: the law 
having intrusted to these, the power of judging of their own 
contempts, in the last resort. If there lay any appeal from 
them, it would detract from their dignity, and they would 
cease to be supreme courts*’.” 

“ Writs of attachment, and commitments for contempts, 
express no particulars of the contempts; because, if expressed, 
they could not be examined. And the legislature has affirmed 
and approved of the process of contempts as established by the 
common law’’.” 

Lord Ellenborough, J.°°, thus sums up the powers of the 
House of Commons. ‘ It is made out that the power of the 


58 9 Black Rep. 754. 3 Wils. 188. 19 State Trials, 1138. 

57 Paston’s Case, 12 Edward IV. Trewyniard’s Case, Dyer, 59, B. 
Chamber’s Case, Cro. Car. 168, 579. 

58 Stat. 13 Charles 2,c. 2.8.4. Stat.9 and 10 William III. c. 15, 

39 Burdett v. Abbot, 14 Mast, 158, 161. 
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House of Commons to commit for contempt, stands upon the 
ground of reason and necessity, independent of any positive 
authorities on the subject: but it is also made out by the 
evidence of usage and practice, by legislative sanction and 
recognition, and by the judgments of the courts of law, in a 
long course of well-established precedents and authorities.” 

‘If there were no precedents upon the subject, no legislative 
recognition, no practice or opinions in the court of law, recog- 
nising such an authority, it would still be essentially necessary 
for the Houses of Parliament to have it; indeed that they 
would sink into utter contempt and inefficiency without it. 
Could it be expected that they should stand high in the esti- 
mation and reverence of the people, if, whenever they were 
insulted, they were obliged to wait the comparatively slow 
proceedings of the ordinary course of law for redress? That 
the speaker with his mace should be under the necessity of 
going before a grand jury to prefer a bill of indictment for the 
insult offered to the House? They certainly must have the 
power of self-vindication and self-protection in their own 
hands; and if there be any authenticity in the recorded pre- 
cedents of parliament, any force in the recognition of the 
legislature, and in the decisions of the courts of law, they have 
such power.” 

In an abstract point of view, the following constitutional 
principles are unquestionable. That, by Stat. 12 and 18 
William III.c. 2, the English Constitution has its source 
alone from ‘‘ mutual consent,” and from that compact the 
people of England have an inherent right of enjoying whatever 
liberties the laws have defined, and of resisting any restrictions 
which are not so authorized,—for the political liberty of the 
subject is a tranquillity of mind, arising from the opinion 
each person has of his safety, in not being obliged to yield 
obedience to any ordinances, except such as are expressly 
recognised by prescriptive custom, or explained by positive 
enactment. 

That either the common or statute law, has unequivocally 
defined the place of jurisdiction, where any question aftecting 
the property or liberty of the subject is to be determined, and 
that the investigation should be in the presence of those, who 
are recognised as the responsible administrators of the law, 
publicly discharging their duties through the intervention of a 
*-~-, acting under a commission of oyer and terminer, so that 
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the accused, if convicted, may be punished in accordance with 
the law, but if released, ‘eat inde sine die.” 

It is therefore an extraordinary anomaly in the English 
Constitution, that the principles contained in the foregoing 
decisions, as to the powers of commitment for contempt by the 
commons, should have ever existed, because, under the cases 
that have been cited, the House of Commons, during its 
sittings, Is superior to the common and statute law, and the 
liberty of the subject subordinate to its selfish and tyran- 
nical caprices :—for in the exercise of the process of contempt, 
the evidence against the accused is given without the sanction 
of an oath, and, as stated by Mr. Pemberton ;—‘‘ They are 
deprived of the assistance of counsel; matters of law are 
decided by persons wholly ignorant of law: the body which 
sit in judgment are usually interested in the decision :—and 
accordingly men have been sent to prison for expressing their 
opinions on public affairs in the most constitutional manner ; 
others for venturing to assert their undoubted rights to private 
property ; others for bringing actions which the highest tr- 
bunals in the country had declared to be maintainable ; 
attorneys and counsel for performing their professional duty ; 
judges for deciding according to law:—in short, there is 
scarcely any act, however innocent, or however meritorious, 
which has not at some period been voted into a contempt of 
one or other House of Parliament, and that the punishments 
awarded have often been as barbarous as the grounds of 
complaint have been frivolous®*:”—in fact, it was by the exercise 
of this authority, that a base and selfish faction, were enabled 
at one period of our history, to veil the statues of liberty, and 
then to perpetrate the foulest of regicides. 

But even assuming that this “ privilege of contempt ” had 
never been abused by the commons, yet the existence of such 
undefined powers in a popular assembly, where there 1s no 
individual responsibility, is incompatible with a pure system 
of constitutional liberty,—because the records of history justify 
the degrading assertion, that whenever the members of a 
popular and irresponsible assembly have taken upon them- 
selves the executive or administrative, their proceedings have 
invariably been so many pitiable satires upon justice and 
_ common sense. 


6° Pemberton on Parl. Privilege, 2nd edit, 98, 
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The parliament of 1621, after a “supply” had been -voted, 
proceeded to examine the national grievances,—none of which 
had been more grievous to the subject than patents of mono- 
poly *’, including licenses for exclusively carrying on certain 


Patents had been granted to Sir Giles Mompesson and 
Sir Francis Michel for licensing inns and ale-houscs, by which 
they had exacted great sums of money under pretext of these 
licenses; and when the inn-keepers presumed to continue 
their business, without satisfying the rapacity of the patentees, 
they had been severely punished by fine, imprisonment, and 
vexatious prosecutions. 

The same persons had also procured a patent, which they 
shared with Sir Edward Villiers, brother to Buckingham, for 
the sole making of gold and silver thread and lace, and had 
obtained very extraordinary powers for preventing any rival- 
ship in these manufactures. They were armed with authority 
to search for all goods which might interfere with their patent; 
and even to punish, at their own will and discretion, the 
makers, importers, and venders of such commodities. Many 
had grievously suffered by this exorbitant jurisdiction; and 
the lace, which had been manufactured by the patentees, was 
universally found to be adulterated, and to be composed more 
of copper than of the precious metals *’. 

The king gave the commons every facility in bringing to 
justice these offenders,—although the government were equally 
guilty in conniving at such impositions; upon which Mom- 
pesson quitted the country, but Michel was arrested, and the 
commons voted him incapable of retaining the commission of 
the peace, and committed him to the Tower. 

Doubts having subsequently arisen amongst the members, 
whether the commons possessed these powers of deprivation 
and committal, Noy and Hakewill were instructed to search 
for precedents, in order to show how far, and for what offences, 
their power extended to punish delinquents against the state, 
as well as those who offended against the House. 

In a few days afterwards, the commons came to a vote that 
“they must join with the lords for punishing Sir Giles Mom- 
pesson ; it being no offence against our particular House, nor 
any member of it, but a general grievance °’.” 


5) 6 Lingard, 178. ¢2 6 Hume, 107, 108. 
6% Debates of Commons in 1621, 103—109, ed. Oxf, 1766. 
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The commons then requested a conference with the lords, 
and informed them generally of Mompesson’s offence, but did 
not exhibit any distinct articles at their bar. The lords insti- 
tuted an inquiry; and having become satisfied of his guilt, 
sent a message to the commons, that they were ready to 
pronounce sentence. 

The speaker accordingly, attended by all the House, de- 
manded judgment at the bar, when the lords passed as heavy 
a sentence as could be awarded for any misdemeanour; to 
which the king added, ‘“ perpetual banishment.” But it is 
clear the sentence of banishment was illegal, the offence of the 
accused having been only a misdemeanour. 

The impeachment of Mompesson was succeeded by others 
against his associate Michel, for the offence previously detailed ; 
Sir John Bennet, Judge of the Prerogative Court, for corrup- 
tion in his office; Field, Bishop of Llandaff, for being con- 
cerned in a matter of bribery®; and Lord Chancellor Bacon, 
for receiving bribes froin suitors in his court, for which he was 
sentenced to pay a fine of 40,000/., to be imprisoned in the 
Tower during the king’s pleasure, to be for ever incapable of 
any office, place, or employment, and never again to sit In 
parliament, or come within the verge of the court ©. 

This revival of impeachment is a remarkable event in our 
constitutional annals. The earliest instance of parliamentary 
impeachment, or of a solemn accusation of any individual by 
the commons at the bar of the lords, was that of Lord Latimer 
in the year 1376. The latest hitherto, was that of the Duke 
of Suffolk, in 1449. It had fallen into disuse, partly from the 
loss of that control which the commons had obtained under 
Richard I]. and the Lancastrian kings, and partly from the 
preference the Tudor princes had given to bills of attainder, 
or of pains and penalties, when they wished to turn the arm 
of parliament against an obnoxious subject *’. 

There is perhaps no case on record which should serve to 
inspire a jealous distrust of that undefinable and uncontrollable 
“privilege of parliament,” more than that of Floyd; and as 


64 Lords’ Journ. March 26 & 27, 1621. Debates of Commons, 1621, 114, 
228,229. Hacket’s Life of Williams, 49, 50. 1 Hallam’s Coust, Hist. 488. 
6 Lingard, 179. 

65 6 Lingard, 182, 183. 

66 Lords’ Journ. March 20, April 17, 24, 30, May 3, 1620. 
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Jamesl. a proof of the disregard which popular assemblies entertain for 
isa aa a principles of justice, when satiating their reckless appetites for 
revenge. , 
It appears one Floyd, a prisoner in the Fleet, 2 Roman 
Catholic, had dropped some expressions in private conversation, 
as if he were pleased with the misfortunes of the Elector 
Palatine and his wife. At this insignificant circumstance, the 
rage of the commons hardly knew bounds, and they fixed 
upon the most degrading punishment they could devise against 
Floyd. 
Judicial powers The next day a message was communicated to them from 
tcng the the king, requesting the commons to consider whether they 
lords. could sentence one who did not belong to them, nor had 
offended against the House or any member of it; and whether 
they could sentence a denying party without the oath of 
witnesses, referring them to an entry on the Rolls of Parlia- 
ment of Henry 1V., that the judicial power of parliament does 
not belong to the commons. 
The commons excepted to the Parliament Roll of 
1 Henry IV., because it was not a statute, and persisted in 
their first votes. The king then requested them to show 
precedents to support their claim; but which they were 
unable to do. The lords requested a conference, and the 
result was, that the commons relinquished their pretensions in 
favour of the lords °°. 
Sentence upon Floyd, for uttering a few contemptible expressions, was 
sd degraded from his gentility, and to be held an infamous person; 
his testimony not to be received; to ride from the Fleet to 
Cheapside on horseback, without a saddle, with his face to the 
horse’s tail, and the tail in his hand, and then to stand two 
hours in the pillory, and to be branded in the forehead with 
the letter K; to ride four days afterwards in the same manner 
to Westminster, and then to stand two hours more in the 
pillory, with words on a paper in his hat showing his offence ; 
to be whipped at the cart’s tail from the Fleet to Westminster 
Hall; to pay a fine of 5000/.; and to be a prisoner in New-. 
gate during his life °°’. 
In 1624, the constitutional right of the commons to impeach 
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That part of the sentence which related to the whipping was remitted by 
the king; and to prevent the recurrenoe of punishment being awarded so 
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the ministers of the crown, was again recognised in the case of 
the Earl of Middlesex, Lord Treasurer of England, for bribery 
and other misdemeanours. These proceedings were conducted 
by managers on the part of the commons; and the depositions 
of the witnesses were read by the clerk—zva voce examination 
being dispensed with in political trials. 

In consequence of the non-enactment of legislative mea- 
sures for thirteen years, several statutes of importance were 
enacted during the session of 1624; the most important of 
which, was that for abolishing monopolies for the sale of mer- 
chandise, or for using any trade”. The bill was conceived in 
such terms as to render it merely declaratory; and all mono- 
polies were condemned, as contrary to law, and to the known 
liberties of the people. It was there supposed, that every 
subject of England had an entire power to dispose of his own 
actions, provided he did no injury to any of his fellow-subjects ; 
and that no prerogative of the king, no power of any magi- 
strate, nothing but the authority alone of laws, could restrain 
that unlimited freedom. 

In 1606, the English merchants having loudly complained 
of Spanish depredations”, the Lower House sent a message to 
the lords, desiring a conference with them, in order that they 
should present joint petitions to the king on the subject. The 
lords took some time to deliberate on this message, because 
they said the matter was weighty and rare. 

At the conference which ensued, the Earl of N orthampton, 
one of the lords-managers, stated that the lords could not 
concur in forwarding the petition to the crown, because the 
composition of the House of Commons was, in its first foun- 
dation, intended merely to be of those, that have their residence 
and vocation in the places for which they serve, and therefore 
to have a private and local wisdom according to that compass, 
and so not fit to examine or determine secrets of state, which 
depend upon such variety of circumstances; and although he 
acknowledged that there were divers gentlemen in the House 
of good capacity and insight into matters of state, yet that 
was the accident of the person, and not the intention of the 


disproportionate to the offence, an order was made, 
ment in the House of Lords should not be pronounc 
which it was voted.—Lords’ Journ. May 31, 1621. 
7° Stat 21 James I.c.3. Vide etiam 3 Inst, 181. 
7 Com. Journ. February 25, 1606. 


that, in future, judg- 
ed on the same day on 


JAMEs I. 
1603—1625. 





Commons’ right 
to impeach the 
ininisters of the 
crown, recog- 
nised. 


Monopolies con- 
demned, as con- 
trary to law. 


Stat. 21 James I. 
c. 3. 


THE CoMMONS 


«ea DIAUNT TNH 


Original right of 
4y - FF. AL 


I. 
1608-—1 625, 


Defence of the 
Palatine. 


War against 
Spain. 


Commons re- 
buked by the 
king. 


James claims 2 
right to punish 
any misdemea- 
nour in parlia- 
ment. 


_ in the practice. 


300 (Cu. 
place; and things were to be taken in the institution, and not 
The commons seemed to acquiesce in these 
contemptuous observations”, and which were practically true 
under the House of Tudor. 

In 1621, the commons became emboldened from their in- 
creased power, and carried their researches into many griev- 
ances, which essentially affected the king; and although James 
was willing to correct the abuses of the executive, he would 
not submit to have his authority questioned and denied, and 
prorogued the parliament under pretence of the advanced 
season. 

Upon its re-assembling, the commons prepared a remon- 
strance which they intended to carry to the king, in which 
they entreated his majesty that he would immediately under- 
take the defence of the Palatine, and maintam it by force of 
arms; that he would turn his sword against Spain, whose 
armies and treasures were the chief support of the Roman 
Catholic interest in Kurope; that he would enter into no 
negociation for the marriage of his son but with a Protestant 
princess; that the children of popish recusants should be 
taken from their parents, and be committed to the care of 
Protestant teachers and schoolmasters; and that the fines and 
confiscations, to which the Roman Catholics were by law 
liable, should be levied with the utmost severity”. 

The king, when he heard of this bold and unprecedented 
remonstrance, wrote a letter to the speaker, sharply rebuking 
the House for debating matters far beyond their reach or 
capacity, and he strictly forbade them to meddle with any 
thing that regarded his government, or deep matters of state, 
and especially not to touch on his son’s marriage with the 
daughter of Spain, nor to attack the honour of that king, or 
any other of his friends and confederates. 

In order the more to intimidate them, he mentioned the 
imprisonment of Sir Edwin Sandys; and though he denied 
that the confinement, of that member had been owing to any 
offence committed in the House, he plainly told them, that he 
thought himself fully entitled to punish every misdemeanour 
in parliament, as well during its sitting, as after its disso- 
lution; and that he intended thenceforth to chastise any man 
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whose insolent behaviour there should minister occasion of 
offence”. 

The commons, not having to fear the “ maledictions” and 
punishment of an Hlizabeth, and secure of popular support, 
from the bent of the nation towards a war with the Roman 
Catholics abroad, and the suppression of popery at home, 
despised the menaces of the crown, and, in a new remon- 
strance, they confirmed the preceding, and insisted upon a 
constitutional right to investigate all state affairs”. 

In answer to this remonstrance, the king said it was more 
hke a denunciation of war than an address of dutiful subjects; 
that their pretension to inquire into all state affairs, without 
exception, was such a plenipotence as none of their ancestors, 
even during the reign of the weakest princes, had ever pre- 
tended to; that-public transactions depended on a complication 
of views and intelligence, with which they were entirely unac- 
quainted; that they could not better show their wisdom, as 
well as duty, than by keeping within their proper sphere, and 
that, in any business which depended on his prerogative, they 
had no title to interfere with their advice, except when he was 
pleased to desire it. 

And concluded his answer with these words :—‘“‘ And though 

we cannot allow of your style, in mentioning your ancient and 
undoubted right and inheritance, but would rather have wished 
that ye had said, that your privileges were derived from the grace 
and permission of our ancestors and us (for the most of them 
grew from precedents, which shews rather a toleration than 
inheritance); yet we are pleased to give you our royal assurance, 
that as long as you contain yourselves within the limits of 
your duty, we will be as careful to maintain and preserve your 
lawful liberties and privileges as ever any of our predecessors 
were, nay, as to preserve our own royal prerogative”’.” 
_ The commons saw their title to every privilege, if not plainly 
denied, yet considered at least as precarious. It might be 
forfeited by abuse, and they had already abused it; and after 
a lengthened debate, the following protestation was entered in 
their journals”’:— 


‘The commons now assembled in parliament, being justly 
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occasioned thereunto, concerning sundry liberties, franchises, 
privileges, and jurisdictions of parliament, amongst others not 
herein mentioned, do make this protestation following :—That 
the liberties, franchises, privileges, and jurisdictions of parlia- 
ment, are the ancient and undoubted birthright and inheritance 
of the subjects of England; and that the arduous and urgent 
affairs concerning the king, state, and the defence of the realm, 
and of the Church of England, and the making and mainte- 
nance of laws, and redress of mischiefs and grievances which 
daily happen within this realm, are proper subjects and matter 
of counsel and debate in parliament; and that in the handling 
and proceeding of those businesses, every member of the House 
hath, and of right ought to have, freedom of speech to pro- 
pound, treat, reason, and bring to conclusion, the same; that 
the commons in parliament have like liberty and freedom to 
treat of those matters in such order as in their judgments shall 
seem fittest; and that every such member of the said House 
hath like freedom from all impeachment, imprisonment, and 
molestation (other than by the censure of the House itself) for 
or concerning any bill, speaking, reasoning, or declaring of any 
matter or matters touching the parliament, or parliament busi- 
ness; and that, if any of the said members be complained of, 
and questioned for anything said or done in parliament, the 
same is to be showed to the king by the advice and assent of 
all the commons assembled in parliament, before the king give 
credence to any private information.” 

The king, upon hearing of this protestation, sent for the 
journals of the commons, and, before the council, tore out the 
protestation”. After such proceedings, it was useless to anti- 
cipate any amicable arrangement; the parliament was accord- 
ingly prorogued, and was then dissolved by proclamation, in 
which the king made an apology to the public for his conduct”, 
and promised to call another parliament’, but sent some of 
the most obnoxious members to prison, and others to Ireland 
on business’, it being the accustomed prerogative of the 
crown to employ any man, even without his consent, in any 
branch of public service. 

Notwithstanding these procedings, the rapid progress of 
established liberty is forcibly illustrated from the fact that Sir 
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John Saville, a powerful man in the House of Commons, and 
a zealous opponent of the court, was made comptroller of the 
household, a privy councillor, and soon after a baron®*. This is 
the first instance in the history of England, of any king’s 
advancing a man on account of parliamentary interest, and of 
opposition to his measures™; and the parliamentary events of 
this period caused men to indulge in political reasonings and 
inquiries, and to form themselves into parties. 

In 1624, another parliament was summoned, in consequence 
of the rupture with Spain, and the affairs of the Palatinate’; 
and the king, in his opening speech, condescended to ask the 
advice of parliament, which he had always rejected, with 
regard to the conduct of so important an affair as his son’s 
marriage™, 

The cormmons voted three subsidies, and three-fifteenths 
(being a sum less than 300,000.) for naval and military arma- 
ments, and the sovereign voluntarily offered that the money 
should be paid to a committee of parliament, and should be 
issued by them, without being entrusted to the management 
of the crown, and which offer was gladly accepted by the 
commons, but at the same time they took no notice of the 
personal pecuniary necessities of the king, notwithstanding he 
had referred the highest matters of state to their consideration, 
and promised not to treat for peace without their advice. Thus 
was the personal vanity of James humbled, and his previous 
absurd theories treated with the utmost scorn. 


6. The Reformation. 


The policy of Elizabeth’s government, both towards papists 
and puritans, was guided by these principles, that conscience 
is not to be constrained, but won by force of truth, with the 
aid of time, and use of all good means of persuasion ; and that 
cases of conscience, when they exceed their bounds, and grow 
to be matter of faction, lose their nature; and, however they 
may be coloured with the pretence of religion, are then to be 
restrained and punished. 

The Roman Catholics anticipated that, on the accession of 
James I., their religion would at least be ‘* tolerated” in the 
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most extensive import of the term; but in the February after 
his accession to the throne, he aequainted his council that “he 
never had an intention of granting toleration to the papists ;” 
that “if he thought his son would condescend to any such 
course, he would wish the kingdom translated to his daughter ;” 
that “ the mitigation of the payment of the recusant Catholics 
was in consideration, that not any one of them had lifted up 
his hand against him, at his coming in; and so he gave them 
a year of probation to conform themselves; which, seeing it 
had not wrought that effect, he had fortified all the laws that 
were against them, and’ made them stronger, (saving from 
blood, from which he had a natural aversion,) and commanded 
that they should be put into execution to the uttermost.” 

These sentiments were afterwards promulgated to the 
highest constituted authorities, and the arrears of the fines 
due for recusancy were collected with great severity. 

A proclamation was likewise issued; in which the king, 
after adverting to the disputes between the established church 
and the dissenters, and intimating his hopes of a speedy and 
satisfactory settlement of these, he announced, that “a greater 
contagion to the national religion than could proceed from 
those light differences, was imminent, by persons, common 
enemies to them both,—namely, the great number of priests, 
both seminarists and jesuits, abounding in the realm; partly 
upon a vain confidence of some innovation in matters of reli- 
gion, to be dong by him, which he never intended, nor gave 
any man cause to expect.” 

He therefore commanded all manner of jesuits, seminarists, 
and other priests whatsoever, to depart from the realm, and 
never to return, upon pain of being left to the penalty of the 
law, without hope of favour or remission’. 

This proclamation of James was followed by Stat. 1 
James I. c. 4, which enacted, that the laws of Elizabeth 
against jesuits and seminary priests should be put into 
execution. Two third parts of the real estates of every 
offender were directed to be seized for recusancy; and all who 
had been or were educated in seminaries, were rendered 
incapable of taking landed property by descent. 

In the reign of Henry VIII., those who favoured the 
Reformation were generally inclined to the Lutheran Creed, 
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discipline, and Liturgy; in the reign of Edward VI1., they 
generally inclined to the doctrine of Calvin; but the change 
of religion, during the reign of Mary, drove some of the con- 
sclentious reformers into exile. 

These refugees, in company with the most eminent of the 
clergy of the English Catholic church, emigrated to Germany 
and Switzerland; by the Calvinists they were received with 
hospitality and kindness, but they were neglected and insulted 
by the Lutherans: and those English martyrs who, in the 
reign of Mary, had sealed the Reformation with their blood, 
were designated by the latter as the “ Devil’s Martyrs *.” 

Divisions soon arose among the exiles, many. of them 
preserving the form of worship as iculcated by the English 
Catholic church, but others preferring the Helvetian rites on 
account of their greater simplicity. The former received the 
appellation of conformists, the latter that of non-conformists, 
or puritans *. 

On the accession of Elizabeth, she perceived that the diff- 
culties of effecting any sincere compromise between these two 
sects were insuperable, and she adhered to that religion whose 
principles were based upon the fundamental language of Holy 
Writ, and whose discipline approximated the nearest to pure 
Christian charity: thus rejecting the schismatic doctrines of 
Rome, under which England would have been a priest-ridden 
province, and frustrating the republican principles of puritan- 
ism, which were inconsistent with monarchical government as 
established in Iungland. 

The principal points in difference between the Church of 
England and the puritans, are thus favourably stated for the 
puritans by Mosheim *:— 

‘The principles laid down by the commissioners of the 
queen’s high court of commission on the one hand, and the 
puritans on the other, were very different. 

‘ First. For, in the first place, the former maintained, that 
the right of reformation,—that is, the privilege of removing 
the corruptions, and of correcting the errors, that may have 
been introduced into the doctrine, discipline, or worship of the 
church,—is lodged in the sovereign, or civil magistrate alone ; 
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while the latter denied that the power of the magistrate 
extended so far, and maintained, that it was rather the busi- 
ness of the clergy to restore religion to its native dignity and 
lustre. 

‘“‘ Secondly. The queen’s commissioners maintained, that 
the rule of proceeding, in reforming the doctrine or discipline 
of the church, was not to be derived from the sacred writings 
alone, but also from the writings and decisions of the fathers 
in the primitive ages. The puritans, on the contrary, affirmed, 
that the inspired word of God being the pure and only foun- 
tain of wisdom and truth, it was from thence alone, that the 
rules and directions were to be drawn, which were to guide 
the measures of those, who undertook to purify the faith, or to 
rectify the discipline and worship of the church; and that the 
ecclesiastical institutions of the carly ages, as also the writings 
of the ancient doctors, were absolutely destitute of all sort of 
authority. 

“Thirdly. The quecn’s commissioners ventured to assert, 
that the Church of Rome was a true church, though corrupt 
and erroneous in inany points of doctrine and government ; 
that the Roman pontitt, though chargeable with temerity and 
arrogance, In assuming to himself the title and jurisdiction of 
head of the whole chur ch, was, nevertheless, to be esteemed 
a true and Jawful ie. and consequently, that the muini- 
sters ordained by him, were qualified for performing the pas- 
toral duties. This was a point which the English bishops 
thought it absolutcly necessary to maintain, since they could 
not otherwise claim the honour of deriving their dignities, in 
an uninterrupted line of succession, from the apostles. But, 
the puritans entertained very different notions of this matter ; 
they considered the Romish hierarchy as a systein of political 
and spiritual tyranny, that had justly forfeited the title and 
privileges of a true church; they looked upon its pontiff as 
Antichrist ; and its discipline as vain, superstitious, idolatrous, 
and diametrically opposite to the injunctions of the Grospel ; 
and in consequence of this, they renounced its communion, 
and regarded all approaches to its discipline and worship as 
highly anderous to the cause of true religion. 

Fourthly. The court commissioners considered, as the 
best and most perfect form of ecclesiastical government, that 
which took place during the first four or five centuries: they 
even preferred it to that which had been instituted by the 
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apostles; because, as they alleged, our Saviour and his 
apostles had accommodated the form mentioned in the Scrip- 
ture to the feeble and infant state of the church, and left it to 
the wisdom and discretion of future ages to modify it in such 
manner, as might be suitable to the triumphant progress of 
Christianity, the grandeur of a national establishment, and 
also to the ends of civil policy. The puritans asserted, in 
opposition to this, that the rules of church government were 
clearly laid down in the Holy Scriptures,—the only standard 
of spiritual discipline; and that the apostles, in establishing 
the first Christian church on the aristocratical plan that was 
then observed in the Jewish sanhedrim, designed it as an 
unchangeable model, to be followed in all times and in all 
places. 

“ Kifthly. The court reformers were of opinion, that things 
indifferent, which are neither commanded nor forbidden by 
the authority of Scripture, such as the external rites of public 
worship, the kind of vestments that are to be used by the 
clergy, religious festivals, and the like, might be ordered, 
determined, and rendered a matter of obligation, by the autho- 
rity of the civil magistrate; and that im such a case, the 
violation of his commands would be no less criminal, than an 
act of rebellion against the laws of the state. The puritans 
alleged, in answer to this assertion, that it was an indecént 
prostitution of power to impose, as necessary and indispensable, 
those things which Christ had left in the class of matters 
indifferent ; since this was a manifest encroachinent upon that 
liberty with which the divine Saviour had made us free. To 
this they added, that such rites and ceremonies as had been 
alused to idolatrous purposes, and had a manifest tendency to 
revive the impressions of superstition and popery in the minds 
of men, could by no means be considered as indifferent, but 
deserved to be rejected, without hesitation, as impious and 
profane. Such, in their estimation, were the religious cere- 
monies of ancient times, whose abrogation was refused by the 
queen and her council.” 

No great political calamities have ever befallen a civilized 
state, without being distinctly foreseen and plainly predicted 
by men wiser than their generation. Elizabeth perceived that 
the principles of these church revolutionists were hostile to 
monarchy; ‘‘ men,” she said, ‘‘ who were over bold with the 
Almighty, making too many scannings of His blessed will, as 
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lawyers did with human testaments;” and she declared, that 
without meaning to encourage the Romanists, she considered 
these persons more perilous to the state’. 

The separation of the puritans from the Church of England, 
essentially began with the Act of Uniformity, in the reign of 
Elizabeth; the undisguised separation took place after the 
Assembly of the Clergy, at Lambeth, in 1604,—or, concisely 
to state the facts, previous to 1604, they were concealed and 
cowardly traitors; subsequent to that period they were open 
and audacious rebels. 

Hume ° has justly observed, “ of all the European churches, 
which shook off the yoke of papal authority, no one proceeded 
with so much reason and moderation as the Church of England ; 
an advantage which had been derived partly from the imterpo- 
sition of the civil magistrate in this innovation, partly from the 
gradual and slow steps by which the Reformation was conducted 
in that kingdom. Rage and animosity against the { Roman] 
Catholic religion was as little indulged, as could be supposed 
in such a revolution. The fabric of the secular hierarchy 
was maintained entire: the ancient liturgy was preserved, so 
far as was thought consistent with the new principles: many 
ceremonies, become venerable from age and preceding use, 
were retained ; the splendour of the Roman worship, though 
removed, had at least given place to order and decency ; 
the distinctive habits of the clergy, according to their different 
ranks, were continued: no Innovation was admitted, merely 
from spite and opposition to former usage: and the new reli- 
gion, by mitigating the genius of the ancient superstition, 
and rendering it more compatible with the peace and interests 
of society, had preserved itself in that happy medium which 


° The Presbyterians are the legitimate descendants of the puritans. 

The Independents, another denomination of puritans, were founded by 
Brown, whose object was to model his followers into the form of the 
Christian Church in its earliest state. ‘The extréme simplicity of this plan 
was rejected in England, but its leading principle was preserved,—that 
each congregation is itself a separate and independent church, acknow- 
ledging no superiority or right of interference, in any man, or in any body 
of men. ‘This gave them the name of independents, or of congregation- 
brethren. 

The Baptists, in their discipline and worship, as well as in the indepen- 
dency of their particular congregations, very nearly resemble the indepen- 
dents; but differ from them in the administration of baptism,—and this 
denomination of Christians advocated, from an early period, the principles 
of religious liberty. 

8 § Hume, 149. 
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wise men have always sought, and which the people have so 
seldom been able to maintain”.” 

Those objects, which excited the abhorrence of the puritans 
were the square cap, the tippet, and the surplice, which they 
called “conjuring garments of popery ;” but as long as they 
only professed to be disquieted by these pitiful scruples, and 
did not openly seek to disturb the order, nor insult the practice 
of the English Catholic church, their dissenting principles 
were tolerated, as contemptible. 

But as this faction increascd in numbers, so did its prin- 
ciples approximate the nearer to treason and folly. The dis- 
cipline of Calvin, “ the pattern in the mount,” was to super- 
sede the English Catholic church; without considering that 
Calvin’s scheme was formed with relation to the peculiar 
circumstances of a petty state. 

Calvin was, as Dr. Southey® observes, invited thither by a 
turbulent democracy, who, having driven away their bishop 
and his clergy, had just lived long enough in a state of eccle- 
siastical anarchy, to feel the necessity of having some discipline 
established among them. An episcopal form was not to be 
thouglit® of there; nor was there any hope that the people 
would be satisfied, unless the system which he had proposed, 
had at least a democratical appearance. Wisely, therefore, 
because that necessity required that his views should be 
shaped according to the occasion, he formed a standing ecele- 
siastical court, of which the ministers were perpetual members, 
and Calvin himself, perpetual president; twice as many of 
the laity beg annually elected as their associates; to this 
court, full power was given to decide all ecclesiastical causes, 
to inspect all men’s manners, and punish, as far as excommu- 
cation, all persons of whatsoever rank. That the discipline 
was of the most morose and inquisitorial kind, .... the mem- 
bers of the court being empowered to pry into the private 
affairs of every family, and examine any person concerning his 


7 There was only one instance in which the spirit of contradiction to the 
Romanists took place universally in England; the altar was removed from 
the wall, was placed in the middle of the church, and was thenceforth 
denominated the communion-table. The reason why this innovation met 
with such general reception, was, that the nobility and gentry got thereby 
a, pretence for making spoil of the plate, vestures, and rich ornaments 
which belonged to the altars, (Heylin, pretace, 3; Hist. 106. 5 Hume, 152.) 

8 Book of the Church, 412, 413. 

® Yooker, Pref. Eccles. Polity. 
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own or his neighbours’ conduct upon oath,....and that the 
Church of Geneva assumed as high a tone as that of Rome, 
must be ascribed something to the temper of the times, but 
more to that of the legislator.” 

The puritans in England proposed this discipline as the 
only and sure remedy for all the evils incident to mankind, 
promising among what Walsingham called ‘“ other impossible 
wonders,” that if it were once planted, there should be neither 
beggars nor vagabonds in the land. “ In very truth,” said 
Parker’®, “‘ they are ambitious spirits, and can abide no supe- 
riority. Their fancies are favoured of some great calling ; who 
seek to gain by other men’s losses; and most plausible are 
these men’s devices to a great number of the people who 
labour to live in all liberty. But the one, blinded with the 
desire of getting, see not their own fall, which no doubt will 
follow: the other, hunting for alteration, pull upon their 
necks intolerable servitude. For these fantastical spirits, 
which labour to reign in men’s consciences, will, if they may 
bring their purposes to pass, lay a heavy yoke upon their 
necks. In the platform set down by these new builders, we 
evidently see the spoliation of the patrimony of Christ, and a 
popular state to be sought. The end will be ruin to religion, 
and confusion to our country.” 

As far as 1t was in the power of the puritans, they separated 
themselves from the members of the [English Catholic church, 
and refused to hold any communion with them. Instances 
occurred, where they were strong enough, of their thrusting 
the clergy out of their own churches, if they wore the surplice, 
and taking away the bread from the communion table, because 
it was in the wafer form. Some fanatics’ spit in the face 
of their old acquaintance, to testify their utter abhorrence of 
conformity. There were refractory clergy who refused to 
baptize’*® by any names which were not to be found in the 
Scriptures; and as one folly leads to another, the scriptural 
names themselves were laid aside, for such significant appel- 
lations as** ‘‘ Deliverance,” “ Discipline,” ‘“ From-above,” 
‘* More-trial,” “‘ More-fruit,” ‘“ Joy again,” “ Earth,” “ Dust,” 
‘ Ashes,” “ Kill-sin,” and “ Fight-the-good-fight-of-faith.” 
But it 1s not in such follies that the spirit of fanaticism rests 

10 Strype’s Parker, 433, 1) 1 Strype’s Annals, 460. 


12 Strype’s Whitgift, 329. 
8 Heylin’s Hist. of the Presbyterians, 293, Strype’s Whitgift, 124, 
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contented. They boasted in the division which they occa- 


sioned, and said it was an especial token that the work came 
from God, because Christ had declared'* he came not to send 
peace into the world, bnt a sword. That sword, it was their 
evident belief, was to be intrusted to their hands. 

It was not to be supposed that the “ Elect ;” such as those 
who would not be baptized except by a scriptural name, or 
that ‘‘ Deliverance,” ‘“‘ From above,” “ Joy again,” “ Kill- 
sin,” &c., would adopt any other precepts, except such as 
were contained in Scripture, more particularly that injuction 
which commands Christian charity towards all men, and con- 
sequently we find this meek and religious sect thus expressing 
themselves; that every analogy with the Church of Rome was 
a symbolizing with Antichrist’’. ‘ What has Christ Jesus 
to do with Belial? What has darkness to do with hght? 
If surplices, corner-caps, and tippets, have been badges of 
idolaters, in the very act of their idolatry ; why should the 
preacher of Christian liberty, and the open rebuker of all 
superstition, partake with the dregs of the Romish beast‘ 
Yea, who is there that ought not rather to be afraid of taking 
in his hand, or on his forehead, the print and mark of that 
odious beast?” But this application was rejected by the 
¢ English Catholic Church '*.” 

So long as the puritans had been contented with proposing 
what they desired, “leaving it to the providence of God, and 
to the authority of the magistrates,” they were “ charitably” 
treated, except in cases of extreme impertinence ; but when 
they, according to their fricond Walsingham”, “ affirmed that the 
consent of the magistrate was not to be attended; when they 
combined themselves by classes and subscriptions; when they 
descended into that vile and base means of defacing the 
government of the church, by ridiculous pasquils; when they 
began to make many subjects in doubt to take an oath (which 
is one of the fundamental points of justice in this land, and in 
all places) ; when they began to vaunt of their strength’ and 
number of their partisans and followers, and to use commi- 
nations that their cause would prevail, though with uproar 
-and violence; then it appeared to be no more zeal, no more 


16 Keith, 565. Knox, 106, 402. 5 Hume, 152, 
17 Wacket’s Life of Archb. Williams, ii. 147. 
18 Hooker’s Preface, 40. 


14 Strype’s Whitgift, 139. *° 5 Hume, 15},~ 1 Strype, 416. 
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conscience, but mere faction and division;” and coercive 
measures were adopted against the non-conformists, but it was 
soon perceived that an appeal to arms would be the fatal 
result. 

The abominable doctrine that the Almighty has placed the 
greater part of mankind under a fatal necessity of committing 
the offences for which He has predetermined to punish them 
eternally, became the distinguishing tenet of the non-con- 
formists; it increased their strength, because those clergy who 
agreed with them at first in this point alone, gradually became 
political, as well as doctrinal, puritans; and it exasperated the 
implacable spirit of dissent, by filling them with a spiritual 
pride as intolerant as it was intolerable; for, fancying they 
were the favourites and the elect of the Almighty, they looked 
upon all who were not with them as the reprobate; and 
presuming that heaven was theirs by sure inheritance, they 
were ready on the first opportunity to claim the earth also by 
the same title”. 

The puritans, like all factious minorities, endeavoured, by 
activity, to make amends for their want of numbers. They 
exerted themselves to get men of their opinions returned to 
parliament; they set forth books, and presented what they 
called the Humble Petition of the Thousand Ministers (though 
the subscription fell short of that amount by some hundreds), 
desiring that the offences in the church might be some removed, 
some amended, and some qualified; offering to show that what 
they complained of as abuses were not agreeable to the Scrip- 
tures, if the king would be pleased to have the point discussed 
either in writing or by conference among the learned *°. 

In accordance to their wishes, a conference was held before 
the privy council at Hampton Court, the king himself presiding 
as moderator, four of the puritan clergy being summoned as 
representatives of the ‘ Millenaries,’—but this conference 
terminated like others of a similar character, the disputants 
being rendered more implacable towards each other. 

In 1604, the convocation which was assembled together with 
the parliament, were directed to frame and incorporate a new 
body of canons. Little is known in detail of the history of 
their composition, but they chiefly consist of a digest of old 
canons, to which some new ones were added. They are in 


18 Southey’s Book of the Church, 433, *° Thid. 420, 
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number one hundred and forty-one, and form the basis of the 
present ecclesiastical law”. 

In consequence of these canons not having received a parlia- 
mentary sanction, they are not binding on the laity, except so 
far as they are declaratory of the old. It was decided by Lord 
Hardwicke, that the clergy, in consequence of their subscrip- 
tion, arc bound by the canons confirmed by the king only; but 
to render them binding on the laity, they must be confirmed 
by parliament. As these canons were not ratified by the two 
houses, the new ones are not binding except on those who sub- 
scribe them. 

The ancient canons, under Stat. 25 Henry VIII., c. 19, 
are a part of the law of the Jand. In examining into the 
legality of every one of these canons, the first point is to ascer- 
tain whether it 1s more ancient than the statute of Henry VIII.; 
the next point is to discover whether it is repugnant from the 
law of the land or the king’s prerogative. If it were in use 
before the passing of the statute, and be not repugnant to law, 
it is a part of the law of the land. 

The statute on which the authority of the canon law rests, 
was intended only to answer a temporary purpose, namely, to 
afford the church a body of Jaws, until a review of the whole 
ecclesiastical constitution should be completed. This review 
has never been accomplished**, although obviously requisite, 
because, from the subsequent changes which have been effected 
in the ecclesiastical and civil institutions, these canons have 
been generally neglected as a code. 

The conference at Hampton Court was productive of eccle- 
siastical ordinances. ‘Thus, “* Absolution” was defined by the 
words ‘‘ remission of sins.” To the confirmation of children, 
the word ‘‘ examination” was added; and in the Dominical 
gospels, ‘“‘ Jesus said to them,” was twice substituted for 
“ Jesus said to his disciples.” Private baptism was only to 
be performed by lawful ministers; no part of the Apocrypha 
which appeared repugnant to the canonical Scripture was to 
be read. Some limitation of the bishops’ jurisdiction was to 
be made; and excommunication, as it was then used, to be 
taken away both in name and nature, instead of which, a writ 
out of Chancery was to be framed for punishing the contuma- 


21 Sparrow’s Canons. Burn’s Eccles. Law, Prof. xvi. 2 Neal's Puriians, 
25. Fuller, x. 28. 2 Short’s Church Hist. 40. 
#2 Lathbury’s Episcopacy, 72. Vide ante, 194. 
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cious. Schools and preachers were to be provided where they 
were needed, as soon as might be; and where pluralities were 
allowed, which was to be as seldom as possible, the livings 
were to be near each other, and the incumbent was to maintain 
a preacher at the one which he did not serve himself. One 
catechism was to be made and used in all places, and order to 
be taken for an uniform translation of the Bible”. 

The depravity of Elizabeth’s mind was such, that although 
licentiousness was tolerated, yet marriage was forbidden to all 
those.over whom she had control, and consequently she could 
not be persuaded to legitimate the marriage of the clergy, and 
it was only reluctantly suffered during her reign; but by Stat. 
1 James I. c. 25, Stat. 2 & 3 and 5 & 6 Edward VI. cc. 21 & I, 
were revived, by which such contracts were made lawful”. 
An effectual stop was put to the alienation of church lands by 


Stat. 1 James I. c. 3, whereby all grants or leases of such to 


any person, even to the king himself, for more than one-and- 
twenty years, were declared void*’. 

Prior to this reign, several versions of the Bible were used: 
but the most common were the “ Bishops’ Bible,” and that 
called the ‘‘ Geneva.” After Wicliffes New Testament, the 
first edition in English was printed by ‘“Tindal,” in 1526, on 
the continent. In 1535, the entire Bible was printed, with a 
dedication to the king, by “‘ Miles Coverdale.” This was the 
first translation of the whole Bible, and the first allowed by 
royal authority. ‘Two years after, another edition was pub- 
lished, varying but little from the former, bearing on the title- 
page the fictitious name of Thomas Matthew. It was printed 
under the superintendence of John Rogers, the first Protestant 
martyr in England. In 1539, this translation was revised by 
Cranmer, and reprinted by Grafton. ‘These were almost the 
only English translations until the reign of Mary, when the 
exiles executed another at Geneva. Coverdale, Gilby, Whit- 
tingham, Knox, and others, were engaged in this work at the 
period of the queen’s death, and remained behind their brethren 
for the purpose of completing it. Many editions were pub- 
lished between the year 1560, the date of the first edition, and 
the year 1616, the date of the last. The next translation was 
set forth under the auspices of Archbishop Parker, in 1568; it 


*° Southey’s Book of the Church, 429, 430. 2 Short’s Church Hist. 24, 
et seq 4 Vide ante, 246, 247. 
me ‘Fuller, x. 27. Southey’s Book of the Church, 433, 
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was called the “ Bishops’ Bible,” and the ‘‘ Great English 
Bible.” This Bible was set up in churches, and continued in 
general use until the present translation; while the Geneva 
Bible was commonly read in private families**. 

In 1604 a royal commission was issued for an authorized 
translation of the Bible, and which was printed in 1611. The 
commissioners were commanded to make as little alteration as 
possible in the ‘“ Bishops’ Bible,” and wherever it did not 
agree with the original text, recourse was to be had to former 
translations*”. No notes were to be affixed beyond what the 
literal explanation of the Hebrew and Greek words adopted 
into the text might require; and a few marginal references, 
and only a few, were to be appended; and this translation is 
the Bible at present used**. 

The object which the ministers of the “ English Catholic 
Church” thus attained, was the universal dissemination of the 
then best translation of the original Hebrew and Greek Scrip- 
tures, of which the former was cited by our blessed Lord and 
his apostles and evangelists without reproof, and has since been 
handed down to us, together with the latter, by general consent 
of the early church, as the repository of Divine learning; to 
these originals all translations must, in reason and by the nature 
of the case, be referred, as the criterion for deciding differences 
between them; and from them, accordingly, the Anglican 
church derives and disseminates her knowledge of God’s truth *°. 
And it 1s, as previously stated*°, by the adoption of this trans- 
lation of the Bible, instead of the “‘ Latin Vulgate,” that the 
“ Infallible Church of Rome” has anathematized the English 
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76 Lathbury’s Episcopacy, 78, 79. Luther by Riddle, 146—152. 
*7 The dates of the various translations of the Bible are as follow :— 
DATE DATE 
706 Adhelm, Saxon Psalms. 1534 G. Joye, Jeremiah, Psal. Song 
721 Egbert’s four Gospels. of Moses. 
734° Bede’s St. John’s Gospel. 1535 Coverdale’s Bible. 
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880 Alfred’s Version of the Psalms, 
1340 Rolle’s (or HWampole’s) Psalms, 


&c. 
1380 Wicliff's Bible. 
1526 Tyndal’s New Testament. 
1530 ,, 5,  Pentateuch. 
1531 ,, 4, Jonas. 
G. Joye, Isaiah. 


%8 9 Short’s Church Hist. 62—77. 
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Taverner's Bible. 

1560 Geneva Bible. 

1568 Bishops’ Bible (Parker's). 

1582 Rhemes New Testament. 

1609 Douay Bible. 

1611 Authorized Version. 


29 Mant’s Rome and Holy Scripture Compared, 10. 


80 Vide ante. 202, 203, 218, 
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Catholic church; although the copies of the “ Latin Vulgate” 
were, at one period, so various and discordant, that the labours 
of three popes, Pius IV., Sixtus V.,and Clement VIII., were 
employed to procure a correct edition, so as to supersede the 
Hebrew and Greek versions”. But the Church of Rome, to 
promote her temporal interests, has never hesitated to remove 
the sacred boundaries of right and wrong, and, as far as in her 
lay, to teach mankind to call good evil, and evil good; and, 
speaking in a temporal sense, nothing could have withstood the 
fallacies, the seductions, and the violence of Rome, or have 
triumphed over the republicanism of the puritans, but the 
superior wisdom and sanctity of the “ English Catholic 
Church,” a church which is the oz/y firm basis of our monar- 
chical government, and of that civil liberty which equally 
protects and punishes the peasant and the prince, and to an 
extent unprecedented in ancient or modern times,—nay, even 
in republican America, where liberty is the theory, and slavery 
the practice, and whose superior “ freedom of institutions” 
consists solely in the recognition of men and principles, which 
in England would be discarded with the utmost disgust for 
their infidelity, hypocrisy, and despotism. 


Secrion II, 


CHARLES I., March 27, a.p. 1625,—January 30, a.p. 1649. 


1. Characters of the King and and other Unconstitutional 
Commons. Proceedings. 

2. Proceedings of the First Parlia- 8. The Court of Star Chamber. 
ment. 9. Illegal Taxation. —Case of 

3. The Parliament of 1626. Hampden. 

4, Illegal Taxation. 10. The First Parliament of 1640. 

5. The Parliament of 1628. 11. Invasion of the Scots, and the 

6. The Parliament of 1629. “ Council of York.” 

7. Determination of the King to 12. The Long Parliament. 


govern without Parliaments, | 


1. Characters of the King and Commons. 


The despicable character and policy of James I. had been 
such, that, on the accession of Charles I., the nation was 
divided into two parties, of “‘ Courtiers” and “‘ Oppositionists ;” 
and the contest ultimately became so protracted, that resent- 
ment, passion, prejudices, and faction took place on all sides. 


*1 Perceval on Schism, 363. 
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That Charles I. was an insincere man', and a wicked 
tyrant, every unprejudiced individual must admit; and, at 
the same time, confess the character which he has received 
from Hume, is, in many respects, destitute of truth*; but 
unconstitutional as were the acts of Charles, they were, in 
comparison with those of the “‘ commons,” perfectly consistent 
with true freedom. 

The commons, under guise of the words “‘ patriotism” and 
“loyalty,” committed acts unparalleled in our history for 
despotism and illegality; in fact, we ever find that, those who 
are most prodigal in patriotic professions, are in practice the 
most uncompromising tyrants, and always perfidious in dis- 
charging those compacts, their being parties to which, has 
raised them from insigmificance to power; for the man of 
honour and principle invariably proves, in such compacts, the 
dupe of the greatest rogue ; and he who makes the most exten- 
sive professions, is by the unreflecting portion of mankind 
considered their best friend, until when stripped, in most cases 
but too late, of his insidious cloak, he 1s discovered to be their 
bitterest foe; thus the execution of Charles did not proceed 
from patriotic principles ; but was the fiendish act of a nest of 
despots, in order to gratify their selfish ambition °. 

A. small*, but all-dominant faction of the Long Parliament 


1 Tlerbert’s Mem. Carte’s Life of Ormond. Preface to Baron Masere’s 
Tracts. Lord John Russell’s Const. Hist. 63, ed. 1821. 

» The king’s manners were not good; he spoke and behaved to ladies 
with indecency in public (Warburton’s Notes on Clarendon, vii. 629, and 
@ passage in Milton’s Defensio pro Populo Anglicano, quoted by Harris and 
Brodie). He once forgot himself so far as to cane Sir Henry Vane for 
coming into a room of the palace reserved for persons of higher rank 
(Carte’s Ormond, i. 366). Ue had in truth none who loved hin, till his 
misfortunes softened his temper and excited sympathy (2 Hallam’s Const. 
Hist. 307. Oldmixon Hist. of Stuarts, 140. Burnet’s Mem. Duke of 
Hamilton, 161.) 

* Mrs. Hutchinson (p. 285), alluding to the state of parties in 1647, says, 
‘‘ Indeed, as all virtues are mediums and have their extremes, there rose 
up after in that house a people, who endeavoured the levelling of all estates 
and qualities, which those sober levellers were never guilty of desiring ; 
but were men of just and sober principles, of honest and religious ends, and 
were therefore hated by all the designing, self-intcrested men of both fac- 
tions. Colonel Hutchinson had a great intimacy with many of these; and 
so far as they acted according to the just, pious, and public spirit which 
they professed, owned them and protected them as far as he had power. 
These were they who first began to discover the ambition of Lieut.-General 
Cromwell and his idolaters, and to suspect and dislike it.” 

4 Previous to that parliament, commonly called ‘‘ Barebone’s Parliament,” 
when the House was fullest, their numbers did not much exceed one hun- 
dred, and on the most important divisions frequently not more than fifty or 
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was composed of men, who were utterly regardless of equity, 
law and justice, who despised and designedly destroyed the 
constitution, because, during its existence, they were not 
enabled to carry their principles of liberty into full effect,— 
that is, by an irresponsible tribunal to confiscate property,— 
trample upon the birthrights of, and deprive of existence, all 
those who might conscientiously maintain any political or 
religious feelings at variance with their own; but such is 
practical liberty, when administered by those who are patriots 
but in name, or by the members of a popular assembly. 


2. Proceedings of the First Parliament. 


Charles 1. assembled a parliament at as carly a period as it 
was possible, after the death of his father, and such was his 
confidence in national loyalty, that those connected with the 
court were prohibited from influencing the votes of the 
electors. 

Upon the meeting of parliament, the question of “ supply” 
occupied immediate attention. The exchequer had been 
exhausted for naval and military armaments,—anticipations 
by James I. had been made on the revenues of the crown,— 
who had also contracted debts with his subjects and foreign 
princes,—and the country, with the concurrence of the com- 
mons, was engaged in an expensive war ;—to meet these heavy 
and urgent demands, the commons voted a supply of two sub- 
sidies, amounting to 140,000/.’, and made their grants of 
tonnage and poundage last but for one year instead of the 
king’s life, as had for two centuries been the practice; on 
which account the bill was rejected by the lords’. 

This conduct illustrates the bad feeling of the commons 
against a king who at that period had committed no illegal or 
tyrannical act, either by word or decd; and, although he used 
every possible entreaty® to obtain an increase, the commons 
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were inexorable, being pre-determined, under the mask of 
“sanctity” and “ patriotism,” to reduce the crown to the most 
urgent distress, and then to dictate their terms of concession :— 
and as they afforded the crown only empty protestations of 
duty, mingled with “the misbodings of fanaticism‘, and, the 
murmurs of distrust,” were ultimately dissolved at Oxford. 

In order to pursue the Spanish war, privy seals were issued 
for borrowing money from the subject; but the amount thus 
acquired was inadequate to the emergency, and greatly 
increased the unpopularity of the king’. 


3. The Parliament of 1626. 


In 1626, the pecuniary necessities of Charles compelled 
him to call a parliament, and every improper effort was made 
to obtain a court preponderance. 

One of the expedients was to nominate the popular leaders 
of the opposition as sheriffs, by which they became incapa- 
citated to serve as members of parliament’. This device, as 
shallow as extraordinary, while it provoked a clamour against 
the court, only increased the popularity of the individuals, and 
encouraged others to occupy their ground, by the character 
and importance that it earned. It proved that the king and 
his advisers laboured under the vulgar error, that a few leading 
men created the opposition, when in truth it arose from causes 
which these very men were indebted to for all their conse- 
quence, and which merely afforded a field for the exertion of 
talent, that always resides in the community’. 

The policy of the preceding parliament was immediately 
pursued ; four subsidies and threc-fifteenths were voted, but 
the passing of that vote into a law was reserved till the end 
of the session*; it was therefore apparent that, if the king 
did not yield to their wishes in every particular, he would 
receive no supply*. 

The impeachment of Buckingham was determined upon, 
and the “commons,” to establish a character for their pure 
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sense of justice, in the absence of legal proof of his crimi- 
nality, came to a vote, that “‘common fame was a good ground 
of accusation by the commons'‘,” and proceeded to frame 
articles against the duke, which were specimens of frivolity 
and falsehood®. The commons carried their impeachment to 
the bar of the House of Lords, with a request that the duke 
might be committed to the Tower, but which was not com- 
plied with, because the commons had not heard any evidence 
in support of their accusation; and, however much such con- 
duct of the commons ought to be execrated by posterity, yet 
it is impossible, in an abstract sense, to be the apologist of 
Buckingham,—he who had, by his upstart insolence, caused 
the war with Spain, and he who, from the non-gratification of 
his adulterous lust’, subsequently involved the nation in 
another war with France. 

Notwithstanding the dependance of Charles upon the 
House, he seized every opportunity uselessly to insult them ; 
thus during the impeachment of Buckingham, he caused him 
to be elected Chancellor of the University of Cambridge, and 
then wrote a public letter, eulogizing the duke, and returning 
them thanks for his election *. 

The king commanded the House not to meddle with his 
minister and servant, Buckingham; and ordered them to 
finish, in a few days, the bill which they had begun for the 
subsidies, and to make some addition to them; otherwise they 
must not expect to sit any longer’: he likewise sent to prison” 
Sir Dudley Digges and Sir John Elliott, who managed the 
impeachment against Buckingham before the House of Lords; 
but the commons insisted and obtained their immediate 
release, and it 1s doubtful whether the king had not recourse 
to wilful falsehood in order to justify his conduct”’. 

The king, not content with irritating the commons, pursued 
a similar course with the House of Lords, and forced that 
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body to make a resolution’’, ‘‘ That no lord of parliament, 
the parliament sitting, or within the usual times of privilege 
of parliament, is to be imprisoned or restrained without sen- 
tence or order of the House, unless it be for treason, or felony, 
or for refusing to give surety for the peace;” and they insisted 
upon the release of the Earl of Arundel, who was illegally 
confined in the Tower, on account of a marriage which his 
son had made with a lady of royal blood’*; and also insisted 
that a writ of summons should be forwarded, as a matter of 
right, to the Earl of Bristol, which had been withheld, in 
order to screen Buckingham from the just complaints which 
the earl had against him: the writ was forwarded, but 
with a private order from the king not to take his seat. The 
earl forwarded the order to the House of Lords; but the king 
more effectually interposed, by ordering the attorney-general 
to exhibit charges against the earl'*, and who was subse- 
quently committed to the Tower'*®: the indecency of this 
active interference by the king, his subsequent tampering 
with the Jords'*, and his prohibition to the judges not to 
answer certain legal questions’’, in order to secure the convic- 
tion of Bristol’®, requires no commentary. 

Nothing, perhaps, rendered the commons more inflexible in 
the prosecution of their policy, than their being threatened by 
the king that, if they did not furnish him with supplies, he 
should be obliged to try new counsels, and which message was 
followed up by a speech from Sir Dudley Carleton, the vice- 
chamberlain,—“‘ I pray you consider,” said he, ‘‘ what these 
new counsels are or may be; I fear to declare those that I 
conceive. In all Christian kingdoms, you know that parlia- 
ments were in use anciently, by which those kingdoms were 
governed in a most flourishing manner, until the monarchs 
began to know their own strength, and, seeing the turbulent 
spirits of their parliaments, at length they, by little and little, 
began to stand on their prerogatives, and at last overthrew the 
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parliaments, throughout Christendom, except here only with 
us. Let us be careful, then, to preserve the king’s good 
opinion of parliaments, which bringeth such happiness to this 
nation, and makes us envied of all others, while there 1s 
this sweetness between his majesty and the commons; lest 
we lose the repute of a free people by our turbulency in 
parliament’*.” 

After such language, the people would have been lost to 
all sense of honorable independence, if they had not required 
their representatives to oppose the measures of the court, and 
to erect such barriers, as would preclude any tyrant from 
destroying their constitutional liberties. 

But the commons acted in a manner almost equally tyran- 
nical. Thus they thought it a sufficient reason for disqualifying 
any one from holding an office, that his wife, relations, or 
companions were papists, though he himself were a con- 
formist*’; they claimed the execution of the penal laws against 
Catholics, and presented to the king a list of official person- 
ages, who were convicted or suspected recusants, in order t0 
their removal”; they prepared a remonstrance against the 
levying of tonnage and poundage without consent of parlia- 
ment**; and also intended to present a petition, which would 
then have been equivalent to a demand, for removing Buck- 
ingham from his majesty’s person and council*. But to 
prevent the execution of these projects, the king, contrary to 
the advice of the House of Lords*, and in opposition to the 
privy council*, dissolved the parliament. 

However incensed the king might have been, this dissolu- 
tion was an impolitic measure, as every House, for a consi- 
derable period, had successively imbibed a more deep-rooted 
hatred and defiance of the crown, and, from such conduct, 
acquired proportionate popularity with the numerical portion 
of the country. 
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4. Illegal Taxation. 


Such were the inflated notions relative to kingly prerogative, 
and the contempt for national rights, which Charles had im- 
bibed, that had he been able to subdue the people, either by 
corruption or brute force, it would have been used, and par- 
liaments annihilated; but the only policy he could pursue in 
order to recruit his finances, was to adopt the precedents of 
the House of Tudor, and such resources as his own fertile 
imagination might suggest. 

iN commission was granted to compound with the Roman 
Catholics, and to agree for dispensing with the penal laws 
enacted against them '; from the nobility he required assist- 
ance, but which was rene afforded ; from London a loan 
of 100,0007. was demanded, but which was refused’; from 
the maritime towns, and adjacent counties, a specified number 
of armed vessels were required in order to equip a fleet’, 
a course which Elizabeth had adopted ; and loans and benevo- 
lences were exacted from all persons *. 

The foreign policy of the country having unexpectedly 
experienced sad reverses, the crown was reduced to the 
extreme of necessity; and the ministry finding it impossible 
to persuade the nation that, because subsidies had been voted 
in the House of Commons, they should not refuse to pay them, 
though no bill had been passed for that purpose’, issued an 
act of council, ordering a “ gencral loan” from the subject, as 
assessed in the Rolls of the last proposed, but not enacted 
subsidy; and it was stated, that the sums so to be exacted, 
were not to be called “ subsidies,” but “‘ loans °.” 

The commissioners were enjoined,—“ If any shall refuse to 
lend, and shall make delays or excuses, and persist in his 
obstinacy, that they examine him upon oath, whether he has 
been dealt with to deny, or refuse to lend, or make an excuse 
for not lending? who has dealt with him, and what speeches 
or persuasions were used to that purpose? and that they also 
shall charge every such person, in his majesty’s name, upon 
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his allegiance, not to disclose to any one what his answer 
was 7,” | 

To support these proceedings, Sibthorpe and Manwaring, 
by command of the king*, inculcated from the pulpit the 
doctrine of ‘‘ passive obedience ;” the whole authority of the 
state was represented as belonging to the king alone, and all 
limitations of law and constitution were rejected as seditious 
and impious®; and Archbishop Abbot, who refused to license 
such doctrines, was suspended from the exercise of his office, 
banished from London, and confined to one of his country 
seats °°. 

Unless the nation were steeped in infamy and cowardice, 
it was not to be supposed they could tacitly submit to such 
measures, although the council had determined to enforce 
their ordinances. Many refused to pay the sums for which 
they had been assessed; and for such contumacy, were 
either impressed for the navy, committed to prison, or had 
soldiers billeted upon them’*’; amongst those who had been 
so committed, were Sir Thomas Darnel, Sir John Corbet, 
Sir Walter Earl, Sir John Heveningham, and Sir Edmond 
Hambden, who demanded immediate releasement, not as a 
favour, but as a legal birthright, and sued out a writ of habeas 
corpus”. 

The return made to the writ was, that the warrant assigned 
no cause for their commitment, but that their detention was 
commanded by the king and council; to which it was pleaded 
that this was not sufficient cause for refusing bail or release- 
ment to the prisoners. 

The crown, in order to secure a favourable judgment, 
removed Sir Randolf Crew from, and appointed Sir Nicholas 
Hyde to, the office of chief justice: and although the pri- 
soners demanded their release under the twenty-ninth section 
of Magna Charta, which provides that ‘‘ no free man shall be 
taken or imprisoned, unless by lawful judgment of his peers, 
or the law of the land;” and also, under Stat. 25 Edward IIL, 
that “no one shall be taken by petition or suggestion to the 
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king or his council, unless it be (¢.e., but only,) by indictment 
or presentment, or by writ original at the common law,” the 
court were so base, as to act upon similar principles to those 
by which their timorous and corrupt predecessors had been 
influenced in 34 Elizabeth, as to order a general judgment to 
be entered, that no bail could be granted upon a commitment 
by the king in council }°. 

‘The money of which the people were robbed, under the 
plea of ‘“ prerogative,” was insufficient to conduct the govern- 
ment in its domestic and foreign relations; and such was the 
universal discontent, that to continue its exaction was physi- 
cally impossible: it was therefore imperative to call a parlia- 
ment, and the dislike of Charles to that assembly was exem- 
plified at the council-table, when some proposing a parliament, 
the king said, “ he did abominate the name **.” 


5. The Parliament of 1628. 


Upon its assembling, it was found to consist of men who 
justly held in abhorrence the conduct of the crown,—and, 
moreover, were possessed of such riches, that their property 
was computed to surpass three times that of the House of 
Peers’; and although many of the members had been cast 
into prison, and all of them had suffered by the royal despot- 
ism, their deliberations were not internperate, but were con- 
ducted with discretion and firmness, being aware that the 
executive had every inclination to invade their essential pri- 
vileges, either in speech, person, or estate. 

The king, as if to establish another proof of his indiscretion, 
acquainted the House, in his first speech, that, ‘‘if they should 
not do their duties in contributing to the necessities of the 
state, he must, in discharge of his conscience, use those other 
means which God had put into his hands, in order to save 
that which the follies of other men may otherwise hazard to 
lose. Take not this as a threatening,” added his majesty, 
‘‘for I scorn to threaten any but my equals; but an admonition 
from him, that both out of nature and duty, hath most care of 
your preservations and prosperities*.” 
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The lord keeper, by the king’s direction, subjoined,—“‘ This 
way of parliamentary supplies, as his majesty told you, he 
hath chosen, not as the only way, but as the fittest, not 
because he is destitute of others, but because it 1s most agree- 
able to the goodness of his own most gracious disposition, and 
to the desire and weal of his people. If this be deferred, 
necessity and the sword of the enemy make way for the 
others. Remember his majesty’s admonition, I say, re- 
member it *.” 

The constitution had recognised ‘, that the commons were 
not only entitled, but bound, to watch the measures of the 
executive; as disposing of the public money, they were 
imperiously called upon to inquire into the causes of every 
demand, and to be satisfied, not only of its necessity, and of 
the integrity of the ministers to devote it to its logitimate 
object, but of their ability to employ it to the best advantage’. 

Though precedents were pleaded in favour of the king’s 
measures, a considerable difference, upon comparison, was 
observed between the cases. Acts of power, however irre- 
gular, might casually, and at intervals, be exercised by a 
prince for the sake of dispatch and expediency; and yet 
liberty still subsist, in some tolerable degree, under his admi- 
nistration. 

But when all these were reduced into a system, were 
exerted without interruption, were studiously sought for, in 
order to supply the place of laws, and subdue the refractory 
spirit of the nation, it was necessary to find some speedy 
remedy, or finally to abandon all hopes of preservimy the free- 
dom of the constitution °. 

These sentiments dictated the proceedings of the commons ; 
an unopposed vote was passed against arbitrary imprisonments 
and forced loans’, and five subsidies were likewise voted, 
which were to be payable within the space of twelve months, 
but no sophistry could induce them to pass this resolution 
into a law, until a constitutional redress of grievances had 
been obtained. 

Forced loans, benevolences, taxes without consent of par- 
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liament, arbitrary imprisonments, billeting of soldiers for the Cnazuezs I. 
purposes of oppression, and commissions to try military Sots 
offenders by martial law, were the grievances of which the 

commons complained: and as, in truth, they only sought 

those privileges which had belonged to their ancestors, they 

resolved to call their demands a “ Petition of Right,” as 

implying that it contained a corroboration or explanation of 

the ancient constitution, but which the kings had ever, in 

cases of necessity or expediency, been accustomed at intervals 

to elude, and they disclaimed any infringement upon royal 
prerogative, or acquisition of new liberties. 

The Petition of Right, after cnumerating the recent viola- Petition of 
tions of the laws respecting illegal exactions, arbitrary com- ae 
mitments, quartering of soldiers or sailors, and infliction of 
punishinent by martial Jaw, prays the king ‘“ that no man 
hereafter be compelled to make or yield any gift, loan, bene- 
volence, tax, or such like charge, without common consent by 
act of parliament; and that none be called to make answer or 
take such oath, or to give attendance, or be confined, or other- 
wise molested or disquicted concerning the same, or for refusal 
thereof; and that no freeman, in any such manner as is 
before mentioned, be imprisoned or detained; and that your 
majesty would be pleased to remove the said soldiers and 
mariners, and that your people may not be so burthened in 
time to come; and that the aforesaid commissions for pro- 
ceeding by martial Jaw may be revoked and annullod; and 
that hereafter no commissions of the lke nature may issue 
forth to any person or persons whatsoever to be executed as 
aforesaid, lest by colour of them any of your majesty’s subjects 
be destroyed or put to death contrary to the laws and franchise 
of the land *.” 

The hypocritical and despotic character of Charles 1s exem- the hypocritical 
plified by his conduct previous to the passing of this statute, "O° | 
—such as secretly consulting the judges as to the mode in_ illustrated. 
which its provisions could be evaded °®, sending a letter to’, 
and procuring the interference of the pecrs’, in order to 
oppose its enactment, coming to the House of Lords and 
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giving an equivocal assent’*, by which the bill would have 
been rendered nugatory *:—and nothing but the firmness of 
the ‘‘ commons,” combined with his pecuniary distress, made 
him ultimately yield ™. 

If the commons had placed any reliance upon the honour 
of the king, if they had exacted less than they did, they 
would have betrayed their country: because, even after the 
writs had been issued for the then present parliament, com- 
missioners had been appointed, consisting of all the principal 
officers of state, to raise money “‘ by impositions or otherwise, 
as they should find most convenient, in a case of such inevi- 
table necessity, wherein form and circumstance must be dis- 
pensed with, rather than the substance be lost and hazarded’’,” 
—which scheme, if successful, would have rendered parlia- 
ments useless; and another commission had likewise been 
issued, and money remitted, in order to raise foreign troops 
and transport them to England, to support the crown in its 
treacherous, illegal, financial policy’’. 

When the Petition of Right had become a law, the commons 
granted the five subsidies, but did not relax in endeavouring to 
procure the redress of other grievances. They agreed to pre- 
sent a remonstrance to the crown, relating to the compositions 
with Catholics,—the violation of public liberty,—the injuries 
done to commerce,—the unsuccessful expeditions to Cadiz and 
the Isle of Rhé,—the encouragement given to Arminians,— 
and the commission for importing German horse,—and to 
ascribe such misfortunes to the pernicious counsels of Buck- 
ingham*’. The right to levy tonnage and poundage had not 
been granted by parliament to the king, but, notwithstanding, 
he had exacted this imposition. The commons now prepared 
a bill giving him that right; but, in order to enforce a redress 
of their complaints,'they asserted, previous to the bill becoming 
a law, that the levying of tonnage and poundage, without 
consent of parliament, was a violation of the liberties of the 
people, and an open infringement of the Petition of Right ™. 
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The king, to prevent the delivery of their remonstrance, 
prorogued the parliament; and acquainted them, tonnage and 
poundage he had never meant to give away, nor could possibly 
do without. 

Notwithstanding the declaration of the commons as to 
tonnage and poundage, that impost was enforced, although it 
was in the first instance resisted, and the question of its 
legality submitted to the judges, who held that the king’s 
right had been recognised in Bates’s case’. 


6. The Parliament of 1629. 


Theological and metaphysical controversies, and the ques- 
tion of tonnage and poundage, engrossed the attention of the 
House upon its re-assembling. The officers of the customs 
were summoned before the commons, to justify seizing the 
goods of merchants who had refused to pay tonnage and 
poundage; the barons of the exchequer were questioned con- 
cerning their decrees’; and one of the sheriffs of London was 
cominitted to the Tower for his activity in supporting the 
officers of the customs. But the king upheld the acts of all 
those who had assisted in its assessment and levy. 

A remonstrance was then framed by the commons against 
levying ‘‘ tonnage and poundage” without the consent of par- 
liament ; and upon the question being called for, the speaker 
said,—“ that he had a command from the king to adjourn, 
and to put no question *:” upon which he left the chair. A 
disgraceful scene of confusion was the result: during which 
a remonstrance was approved of, declaring papists and Armi- 
nians capital enemies to the commonwealth ; those who levied 
tonnage and poundage were branded with the same epithet ; 
and if the merchants voluntarily paid such duties, they were 
to be stigmatised as betrayers of English liberty, and public 
enemies. And under such excited feelings the House was 
prorogued, and then dissolved *. 


19 1 Rushworth, 409. * 8 Parl. Hist. 301. 1 Rushworth, 654. 
2 5 Parl. Hist. 466. ® 6 Hume, 275, 6 Lingard, 290, 291. 
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7. Declaration of the King to govern without Parliaments ; 
and other Unconstitutional Proceedings. 


Charles had now determined to govern the country without 
the intervention of parliament’, having issucd a proclamation 
which declared he should account it presumption for any 
to prescribe a time to him for parliament, the calling, con- 
tinuing, or dissolving of which, was always in his own power ; 
and he should be more inclinable to meet parliament again, 
when his people should see more clearly into his intents and 
actions, when such as have bred this interruption shall have 
received their condign punishment. He also declared that 
he would “‘ not overcharge his subjects by any more burdens, 
but satisfy himself with those duties that were received by his 
father, which he neither could nor would dispense with; but 
should esteem them unworthy of his protection, who should 
deny them *.” 

The king, with his accustomed impolicy, committed to prison 
those members of the commons who had recently taken the 
most prominent part in opposing his views, and seized their 
papers; thereupon they sued out a writ of habeas corpus, to 
which it was returned, that they were detained for notable 
contempts, and for stirring up sedition, alleged in a warrant 
under the king’s sign manual *. 

It was contended that this return was insufficient under the 
“ Petition of Right ;” to support its validity, the king’s pre- 
rogative of arbitrary imprisonment was relied upon, and that 
a petition in parliament ‘is no law, yet it was for the honour 
and dignity of the king to observe it faithfully, but it is the 
duty of the people not to stretch it beyond the words and 
intention of the king. And no other construction can be 
made of the petition, than that it is a confirmation of the 
ancient liberties and rights of the subject. So that the pre- 
rogative remained in the same quality and degree, as it was 
before the petition.” 

The judges, equally fearful of the Star Chamber as of a 


1 3 Millar’s Eng. Gov. 204. 8 Parl. Hist. 389. 

* 19 Rymer, 62. Vide etiam ibid. 33. 7 Parl. Hist. 389. 2 Rush- 
worth, 3. 6 Lingard, 293. 

3 1 Rushworth, 661, 681. 7 Parl. Hist. 354. May, 13. 
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future parliamentary impeachment, acquainted the king they 
were bound to bail the prisoners, but requested his directions 
to do so‘. The king not only refused his permission, but 
prevented the prisoners from appearing before the court in 
order to receive judgment; and did not release them until 
they had been imprisoned for some months :—thus were the 
laws of England protected by this ‘‘ amiable monarch.” 

An information in the King’s Bench was also exhibited 
against three of these prisoners, for seditious speeches and 
tumults in parliament; they refused to answer for such acts 
before an inferior court, but the private influence of the king 
with the judges, united with their perfidy, secured a con- 
viction; the court holding that they had jurisdiction though 
the alleged offences were committed in parliament,—that the 
privileges of parliament did not extend to breaches of the 
peace,—and that all offences against the crown were punish- 
able in the Court of King’s Bench; the defendants were then 
sentenced to imprisonment during the king’s pleasure,—that 
they should not be released without sureties for their good 
behaviour and making submission,—and that two of the 
defendants should be respectively fined for the tumult 1000/., 
the other defendant for the seditious words 5001.’ 

The effect of these despotic proceedings greatly increased 
the power and popularity of the commons, and, in an inverse 
ratio, the weakness and unpopularity of the court. 

In order to procure pecuniary supplies, various expedients 
were pursued. Tonnage and poundage continued to be levied 
under the royal authority, and new impositions were laid on 
several kinds of merchandise *; and the officers received orders 
from the council to enter into any house, warehouse, or cellar, 
to search any trunk or chest, and to break any bulk what- 
ever, on default of the payment of customs’. 

Compositions were made with recusants®; so likewise with 
those who had neglected to receive the order of knighthood’; 


* 1 Rushworth, 661, 681. 7 Parl. Hist. 354 May, 13. ‘Whitlocke's 
Mem. 14. 2 Parl. Hist. N. E. 869, 876. 

5 1 Rushworth, 674-680, 689—701. Whitelock, 14, 2 Hallam’s Const. 
Hist. 3-8. 6 Lingard, 291-293. 

6 9 Rushworth, 8. May, 16. 7 2 Rushworth, 9. 

® Ibid. 11, 12, 13, 247. 

® Statutum de Militibus. 15 Rymer, 124, 493, 504. 2 Rushworth, 70 
—72. May,16. 2 Inst. 593. 2 Parl. Hist,.948. 2 Brodie, 282, 2 Ma- 
cauley, 107. 2 [allam, 13. 6 Hume, 294, 
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and such as were possessed of crown lands under defective 
titles ’°. 

Although monopolies had been abolished under James I., 
there was an exceptive proviso as to new inventions; and on 
pretence of these, and of erecting new companies and corpo- 
rations, this grievance was renewed. The manufacture of 
soap was given to a company, who paid a sum for their 
patent’’; leather, salt, and many other commodities, even 
down to linen rags, were likewise put under restrictions ™, 
and a stamp duty was for the first time imposed upon cards "°. 

Proclamations, enforced by the Star Chamber, were issued, 
which directly interfered with the rights of persons and of 
property, whenever a political object, personal caprice, or 
pecuniary rapacity, were sought to be acquired. 

The nobility and gentry were ordered to quit London for 
their country seats'*; prices of provisions were regulated '°; 
tradesmen and artificers could not trade without having been 
admitted into some ‘mercantile corporation *; houses were 
ordered to be destroyed by the sheriff of London, to show 
St. Paul’s cathedral to advantage"; all shops in Cheapside 
and Lombard Street, except those of goldsmiths, were directed 
to be closed, so that the avenue to St. Paul’s might be 
grander’*; and, in 1637, Cromwell, Pym, Hambden, and all 
others of the puritans, were prohibited from quitting Eng- 
land’; and persons quitting the country, were subjected to an 
inquisitorial oath *°. 


8. The Court of Star Chamber. 


In all political governments, the life of the meanest subject 
should be deemed precious; no man should be stripped of his 


10 2 Rushworth, 49. 1 Clarendon, 176. 2 Strafford’s Letters, 117. 
20 Rymer, 585. 

1119 Rymer, 323. Kennet, 64. 2 Rushworth, 132. 1 Strafford’s 
Letters, 446. Laud’s Diary, 51. 

12 20 Rymer, 340. 6 Hume, 296. 


18 2 Rushworth, 103. 14 Thid. 144, 
15-19 Rymer, 512. 6 20 Rymer, 113, 157. 6 Lingard, 300—302. 
17 2 Rushworth, 79. 18 Ibid. 313. 


19 Ibid. 409, 418. Mather’s Hist. of New England, book i. 1 Hutchin- 
son’s Hist. of Massachusetts Bay, 42. 
# 19 Rymer, 699. 2 Hallam’s Const. Hist. 38. 
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honour or property, but after an impartial and strict inquiry; 
and no man should be bereft of -life, until his very country has 
attacked him—an attack that should never be made. without 
leaving him all possible means of making his defence—the 
ultimate end of all governments being thie positive good of the 
people for whose sake they were made, and without whose 
consent they could not have been made. In fact, equal laws, 
and their impartial administration, are to the collective body, 
what health is to every individual body; without health, no 
pleasure can be tasted by man; without equal laws, and their 
impartial administration, no happiness can be enjoyed by 
society. But under the dominion of Charles I. and the Com- 
monwealth, these principles were contemned. 

The Court of Star Chamber extended its authority by 
encroachments on the jurisdiction of the other courts; and 
although it could not adjudge the punishment of death, yet it 
arbitrarily exercised the powers of fine, imprisonment, pillory, 
whipping, branding, and cutting off the ears. 

The mode of process was sometimes of a summary nature; 
the accused being privately examined, and his examination 
read in the court. If he was thought to have confessed 
sufficient to deserve sentence, it was immediately awarded 
without any formal trial or written process. But the more 
regular course was by information filed at the suit of the 
attorney-general, or in certain cases of a private relator. The 
party was brought before the court by writ of subpcena; and 
having given bond with sureties not to depart without leave, 
was to put in his answer upon oath, as well to the matters 
contained in the information, as to special interrogatories. 
Witnesses were examined upon interrogatories, and their depo- 
sitions read in court. But it appears that the Court of Star 
Chamber could not sentence to punishment on the deposition 
of an eye witness, a rule which did not prevent their receiving 
the most imperfect and inconclusive testimony’. 

The criminal jurisdiction was that which made this court so 
dreaded ; for severity and iniquity were its predominant prin- 
ciples under the Tudors and Stuarts. It took cognizance of 
forgery, perjury, riot, maintenance, fraud, libel, and conspiracy, 
and all other misdemeanors for which the law had not provided 


1 9 Hallam’s Const. Hist. 45. Harl. MS8. 142, &c. 2 Rushworth Abr. 
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an adequate punishment; and it was this court that first esta- 
blished the doctrine that ‘the publication of truth might be a 
libel*,” and overruled a current of authorities to the contrary. 

Prynne, the barrister, having written a puritanical work 
decrying stage plays, music, dancing, hunting, &c. and affirm- 
ing that playhouses were Satan’s chapels, play-haunters little 
better than incarnate devils, and that so many steps in a dance 
were so many paces to hell, was, for publishing such opinions, 
sentenced, by the influence of Laud, to be put from the bar, to 
stand in the pillory at Westminster and Cheapside, to lose one 
ear at each of those places, to pay 5000/. to the king, and to 
be imprisoned during life’. 

Leighton, a Scots divine, for a libel against the hierarchy, 
was publicly whipped at Westminster and set in the pillory, 
had one side of his nose slit, one ear cut off, and one side of 
his cheek branded with a hot iron, which was repeated the 
next week at Cheapside, and was also sentenced to suffer per- 
petual imprisonment in the Fleet’. 

A gentleman of the name of Allington was fined 12,000/. 
for marrying his niece. One who had sent a challenge to the 
Earl of Northumberland was fined 5000/.; another, for saying 
the Earl of Suffolk was a base lord, 4000/. to him, and a like 
sum to the king. Sir David Forbes, for opprobrious words 
against Lord Wentworth, incurred 5000/. to the king and 
3000/. to the party. Another was fined and set in the pillory 
for engrossing corn, though he only kept what grew on his 
own land, asking more in a season of dearth than the overseers 
of the poor thought proper to give’. 

The Bishop of Lincoln, having received some letters from 
Osbaldiston, the master of Westminster school, wherein 
Laud was described as “‘a little great man,” and in another 
passage a ‘little urchin,” was sentenced to pay, for not com- 
municating these private and confidential letters, 5000/. to the 
king, and 30000. to the archbishop, to be imprisoned during 
pleasure, and to make asubmission. Osbaldiston, who escaped 
out of the country, was sentenced to pay a still heavier fine, to 
be deprived of all his benefices, to be imprisoned and make 


® Hudson’s Treatise on the Court of Star Chamber, 100, 102.- 

8 2 Rushworth, 201,202. Whitelock, 18. Harris’ Life of Charles I. 262, 
4 2 Rushworth, 56. 3 Howell's State Trials, 383. 6 Lingard, 304. 

6 2 Hallam’s Const. Hist. 48. 
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submission, and to stand in the pillory before his school in 
Dean’s-yard, with his ears nailed to it. 

By an information in this court, the city of London, for 
some alleged breaches, forfeited a grant of extensive posses- 
sions in the county of Derry, and were fined 70,000/.°, and 
the king so far disgraced his rank as openly to solicit the 
judges to give an award in his favour’. 

The foregoing are only a few cases which occurred in this 
reign®, but are sufficient to establish the “ slavish degradation” 
of the people. 


9. Legal Taxation—Case of Hampden. 


The crown, proceeding upon the principle that national pri- 
vileges were neither sacred nor inviolable, when opposed to its 
will, issued writs for the levying of “‘ ship money,” each county 
being rated at a particular sum, and which was afterwards 
assessed upon individuals’, and payment enforced by distress*. 

The nation were alarmed, and universally protested against 
this imposition, because, by an acquiescence, they would have 
recognised the arbitrary right of the crown to impose any 
species of taxation; and, although the judges of assize incul- 
cated on their circuits the necessary obligation of forwarding 
the king’s service by complying with his writ, every person 
conceived that they acted upon the dictates of interest, rather 
than of conscience. 

In order to avert legal discussions, an extra-judicial but 
written opinion was obtained from the twelve judges, who 
stated that “when the good and safety of the kingdom in 
general is concerned, and the whole kingdom in danger, his 
inajesty might, by writ under the great seal, command all his 
subjects, at their charge, to provide and furnish such number of 
ships, with men, munition, and victuals, and for such time 
as he should think fit, for the defence and safeguard of the 
kingdom; and that by law he might compel the doing thereof, 
in case of refusal or refractoriness; and that he was the sole 


6 3 Rushworth’s Abr. 123. Whitlocke, 35. 1 Strafford’s Letters, 374. 
2 Clarendon, 151, 293. 

7 1 Strafford’s Letters, 340. 

8 2 Rushworth, 416—449, 803—-817. 3 Howell’s State Trials, 770—824. 
2 Hackett, 45—140. 

2 Rushworth 257, 258. * Thid. 214. 6 Lingard, 330—332. 
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Cuartzs I. judge, both of the danger, and when and how the same was to 
ea be prevented and avoided *.” 


Illegal taxation This being only an extra-judicial opinion, anda public appeal 
Pepe to the laws being the only visible resource against ‘“ lawless 


despotism,” payment of the tax was resisted by a person of 
the name of Chambers, who instituted an action against the 
lord mayor for false imprisonment,—the mayor having impri- 
soned Chambers, for refusing to pay the sum for which he had 
been assessed in the writ: a special justification by virtue of 
the king’s writ was pleaded, but Mr. Justice Berkley decided 
that there was a rule of law and a rule of government; that 
many things which could not be done by the first rule, night 
be done by the other, and would not suffer any argument 
against the lawfulness of ship money‘. 

Question for Lord Say and Mr. Hampden were not deterred from endea- 

sie iat Gees vouring to seek legal redress from this taxation, but tho deci- 

of Hampden. —gjon in the case of the latter proved, that law and justice were 
subverted. The question for judicial determination was, 
whether the king had a right, on his own allegation of public 
danger, to require an inland county to furnish ships, or a pre- 
scribed sum of money by way of conumutation, for the defence 
of the kingdom? 

The irresistible authorities that were urged against the 

nght of the crown, were the statutes ‘‘ Confirmatio Char- 
tarum” and “de Tallagio non concedendo” of 25 Edward I., 
the enactments and transactions respecting pecuniary impo- 
sitions in the reign of Richard IJ., and lastly the ‘“ Petition 
of Right,” by which taxation had been abrogated without 
consent of parliament’;—but it was ceded that in case of actual 
invasion, or its immediate prospect, the rights of private men 
must yield to the safety of the whole; and then, not only the 
sovereign, but each man in respect of his neighbour, might 
lawfully do many things, which, under other circumstances, 
would be utterly illegal. 

Reliance placed Lhe counsel for the crown relied upon the intrinsic absolute 

suthority ofthe @Uthority of the king: in fact, that no limitation on the king’s 

crown. authority could exist but by the king’s sufferance; and which 
principle was supported by the majority of the bench*, Mr. 


® 2 Rushworth, 352—358, Biblioth. Regia, 246—250. 
ee Rushworth, 253, 267. > Vide ante, 99, 105, 121, 126, 377. 
° Finch, C. J., Jones, Berkley, Vernon, Crawley, Trevor, and Weston 
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Justice Vernon stating “that the king, pro bono publico, may 
charge his subjects for the safety and defence of the kingdom, 
notwithstanding any act of parliament, and that a statute 
derogatory from the prerogative doth not bind the king; and 
the king may dispense with any law in cases of necessity.” 
Finch, C. J., a man of little learning, and less respectability, 
held, that, “‘ no act of parliament, could bar a king of his 
regality, as that no lands should hold of him, or bar him of 
the allegiance of his subjects or the relative on his part, as 
trust and power to defend his people; therefore acts of par- 
liament to take away his royal power in the defence of his 
kingdom are void; they are void acts of parliament to bind 
the king not to command the subjects, their persons, and 
goods, and J say, their money too; for no acts of parliament 
make any difference’.” 

‘When ship money was transacted at the council board,” 
says Lord Clarendon, “‘ the people looked upon it as a work of 
that power they were all obliged to trust, and an effect of that 
forcsight they were naturally to rely upon. Immuuent neces- 
sity and public safety were convincing persuasions; and it 
might not seein of apparent il] consequence to them, that upon 
an emergent occasion the regal power should fill up an hiatus, 
or supply an impotency in the law. But when they saw in a 
court of law (that law that gave them title to, and possession 
of, all they had) reasons of state urged as elements of law— 
judges as sharp-sighted as secretaries of state, and in the 
mysteries of state; Judgment of law grounded upon matter of 
fact of which there was neither inquiry nor proof, and no 
reason given for the payment of the thirty shillings in ques- 
tion but what included the estates of all the standers by, they 
had no reason to hope that the doctrine, or the promoters of 
it, would be contained within any bounds; and it is no wonder 
that they who had so little reason to be pleased with their own 
condition, were no less solicitous for, or apprehensive of, the 
inconvenience that might attend any alteration.” 


gave judgment for the crown. Brampston, C. J., Davenport, C.B., pro- 
nounced for Hampden on technical grounds, but adhered to the majority on 
the principal question; Denham decided in favour of Hampden; Croke 
and Hutton unequivocally denied the alleged prerogative of the crown, and 
the lawfulness of the writ for ship money. 

7 5 State Trials, 245,255. 2 Rushworth, 480—600. 1 Clarendon, 69. 
6 Lingard, 332. 
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National indignation and desire of revenge were justly excited 
at such wilfully illegal decisions, and of which Archbishop 
Laud affords an illustration, who, in writing to Lord Went- 
worth, said, that Croke* and Hutton had both gone against 
the king very sourly ; ‘The accidents which have followed 
upon it already are these: first, the faction are grown very 
bold; secondly, the king’s moneys come in a great deal more 
slowly than they did in former years, and that to a very con- 
siderable sum; thirdly, it puts thoughts into wise and mode- 
rate men’s heads, which were better out; for they think if the 
judges, which are behind, do not their parts both exceeding 
well and thoroughly, it may much distemper this extraordinary 
and great service ’.” 

In fact, all existing records prove that the invasions of liberty 
had become as avowed as they were profligate; the very sem- 
blance of justice, which is at least an homage to law, as 
hypocrisy is to virtue, had been despised, and despotism 
unmasked now raged in all its deformity. 


10. The First Parliament in 1640. 


Although the king’s expressed opinion, that ‘‘ parliaments 
are like cats, they grow crust with age,” was unchanged, yet 
the misfortunes which he had experienced in Scotland,—the 
universal discontent of his subjects in England,—and_ his 
pecuniary necessities, compelled him, in 1640, after eleven 
years’ intermission, to call another parliament. 

The House was composed of independent country gentle- 
men, who scorned a slavish dependance upon the court; instead, 
therefore, of taking notice of the king’s complaints against 
Scotland, or his applications for supply, they entered upon the 
redress of national grievances; which were arranged under 
three heads, namely, innovations in religion,—invasions of pri- 
vate property,—and breaches of the privileges of parliament. 

1. Under the first they enumerated all the charges made by 
the puritans against the archbishop, and complained of the 


® Croke, whose conduct cn the bench on other political questions, was not 
without blemish, had resolved to give judgment for the king, but was with- 
held by his wife, who implored him not to sacrifice his conscience for fear 
of any danger or prejudice to his family, being content to suffer any misery 
with him, rather than be an occasion for him to violate his integrity. White- 
locke, 25. 

® 2 Strafford Letters, 170. 
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authority recently given to the convocation to make new, and Cuartes I. 
amend the old constitutions, an authority necessarily affecting _1°5—1649. 
the rights and liberties of the laity. 

2. The second comprised the monopolies granted by the tyvasionsof 
crown,—the levy of ship money during so many years,—the Pv Property. 
enlargement of the royal forests, —the charges laid on the 
counties during the late campaign,—and the vexatious prose- 
cutions on account of the refusal to pay unwarrantable taxes, 
and of resistance to unlawful monopolies. 

3. They reckoned as breaches of privilege the command Breaches of the 
given by the king to the late speaker to adjourn the House et atta 
without its consent, and the attempts of the courts of law to 
punish the members for their behaviour in parliament :—on 
all these subjects it was resolved to solicit the opinion and 
co-operation of the lords’. 

The king having ineffectually applied to the House to con- 
sider the question of supply, solicited the intercession of the 
House of Lords, who advised the commons to render imme- 
diate pecuniary assistance,—which ‘“ advice” was by the 
commons voted a breach of privilege’. 

The crown offered to abolish ‘ ship money,” if twelve sub- The crown offers 
sidies, about 600,000/., were voted, payable in three years; to Waa. 
which it was answered, that by bargaining for the remission 
of that duty, the commons would, in a manner, ratify the 
authority by which it had been levicd; at least, give encou- 
ragement for advancing new pretensions of a like nature, 
under the expectancy of resigning them on like advantageous 
conditions®; particularly as the right of taxation had been 
recognised in a court of law as an inherent prerogative of the 
crown. 

The king, despairing of receiving an adequate supply, and members of the 
understanding that a vote would pass to destroy the revenue [7pm com 
of ‘ship money,” by which all opposition would be renewed 
to its levy, dissolved the parliament‘; and the unconstitutional 
practice of committing to prison some of the leading members 
of the opposition, and searching their houses for papers, was 
adopted’. 

A declaration was issued by the crown, stating that the charlesissues an 
commons imitated the bad example of all their predecessors = =—=«_—- 


; duct. 
1 Com. Journ. April 17, 20, 22, 23, 24, 1640. 3 Rushworth, 1147. 6 ae 
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of late years,—in making continual encroachments on his 
authority,—in censuring his whole administration and con- 
duct,—in discussing every circumstance of public government, 
—and in their indirect bargaining and contracting with their 
king for supply; as if nothing ought to be given him but 
what he should purchase, either by quitting somewhat of his 
royal prerogative, or by diminishing and lessoning his standing 
revenue; and that these practices were contrary to the 
maxims of their ancestors, and were totally incompatible with 
monarchy. 

The convocation, notwithstanding the dissolution of parlia- 
ment, continued to sit, and granted a supply to the king, from 
the spirituality; new canons were framed, in which it was 
enacted that every officiating minister should, on some one 
Sunday in every quarter, insist on the divine right of kings, 
and on their prerogatives, in which the power of taxing was 
indirectly implied; and that the day of the king’s inauguration 
should be carefully observed. Severe enactments were also 
made against papists, Socinians, and all sectaries; an oath 
was imposed on the clergy, and the graduates in the univer- 
sities, ‘‘to maintain the established government of the church 
by archbishops, bishops, deans, chapters, e¢ catera’.” 

No one who had conscientiously entered the ministry could 
object to the purport of this oath, and it was so worded that 
by every untainted mind it might have been taken as honestly 
as it was meant. Nevertheless, an outcry was easily raised 
against it in those evil times, it being urged that the word 
‘‘ et cetera,” which saved a needless enumeration of offices, 
covered some insidious meaning, and therefore it was branded 
with the name of the “ et cetera oath:”—but any clamour of 
this kind, which bids defiance to reason, is always favourable 
to the views of faction’. 

These ecclesiastical proceedings were considered so illegal, 
that the members of the convocation were insulted and abused, 
and obliged to be protected by guards®: riots also occurred at 
St. Paul’s, the populace exclaiming “No bishop, no high 


commission’.” 


* Sparrow’s Collection of Canons. Southey’s Book of the Church, 448, 
2 Short's Church Hist.109. Dugdale, 65. Stat. 13 Charles II. c. 12. 

7: Southey’s Book of the Church, 449. 

° 1 Nalson, 542. Whitlocke, 33. Neal, 632. 

* Ibid. Dugdale, 65. 6 Hume, 356. 
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11. Invasion by the Scots; and the Council at York. 


The Scots having passed the Tweed, the king had recourse 
to every expedient for pecuniary resources; money was borrowed 
from the ministers and courtiers’,\—ship money was rigorously 
exacted *,—citizens of London were imprisoned for refusing a 
loan*,—the Spanish merchants who had bullion in the Tower 
were compelled to yield a loan of 40,000/.*,—all the pepper 
bought from the East India Company upon trust, was sold at 
a heavy discount, for ready money’,—and a new imposition 
was laid on the counties, under the name of coat and conduct 
money, for clothing to defray the travelling charges of the new 
levies*,—but this policy, augmented, as a natural sequence, 
the discontents of the nation. 

Notwithstanding every expedicnt for supplies had been 
adopted, the treasury was soon exhausted; the army had 
imbibed the contagion of general disgust’; and to prevent the 
advance of the Scots, a treaty was contracted with those 
mercenary invaders’. 

The king then summoned the peers to a council at York, 
hoping to levy supplies by their authority ; but when assem- 
bled, they advised the calling of a parliament, to which the 
king reluctantly assented. 


12. The Long Parliament. 


It is impossible to deny that grievances existed which 
needed redress,—fundamental questions of government to be 
settled,—a balance between the royal prerogative and popular 
rights to be adjusted—and disputed limits of authority and 
liberty which required to be defined; and which, from their 
number, their importance, and their intricacy, would natu- 
rally occasion great difficultics, and even justify some exertion 
of extraordinary vigour on the part of the popular interest: 
the duty of the present parliament was to provide such bar- 
riers, that neither the lives nor properties of Englishmen 


1 6 Hume, 356. 
2 3 Rushworth, 1173, 1182, 1184, 1199, 1200, 1203, 1204. 
8 3 Rushworth, 1181. * 6 Hume, 356. 5 May, 63, 
6 20 Rymer, 432. 3 Rushworth, 163. 1 Nalson, 389. 
~ 7 3 Rushworth, 1190, 1191. ® 1 Clarendon, 155. 
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should ever again be sacrificed, to the arbitrary will of a 
tyrant ;—in fact, they were to renovate, but not destroy, the 
constitution. 

This regicide parliament was opened by a speech from Mr. 
Pym, who enlarged in specious commendation of the nature 
and goodness of the king,—‘‘ a virtuous and pious prince, who 
loved his people, and was a great lover of justice ;”"—but the 
implacable enemies of princes always assume the mask of 
friendship; and republics have ever been raised upon the 
ruins of monarchy, under professions of extreme loyalty. 

The best illustration of the component parts of this as- 
sembly, is in the Memoirs of Mr. Denzil Hollis, himself a 
leading reformer, who says,—‘‘ The members of parliament, 
who then engaged, declared themselves to desire nothing but 
the settlement of the kingdom in the honour and greatness of the 
king, and in the happiness and safety of the people. This, I 
am sure, was the ultimate end of many, I may say, of the 
chiefest of those who at that time appeared... .. Whilst 
these men acted in the simplicity of their hearts, there was 
another generation of men, which, like frozen snakes that lay 
in their bosoms, seemed to desire only the same things with 
them; and that the same should have contented them. But 
it was nothing so; for they had further designs,—to destroy 
and cut off not a few,—to make the land an Aceldama, to ruin 
the king, and as many of the nobility and gentry as they could, 
—alter the government,—and hate no order in the church, nor 
power in the state, over themselves. This was the venom they 
harboured, which at first they were not warm enough to put 
forth ;°—in fact, these oppositionists regulated their proceed- 
ings by those principles which Montesquieu has stated to be 
the best for the destruction of monarchy, namely, ‘‘ Abolish 
the privileges of the lords, of the clergy, and of the cities, in 
a monarchy; and you will soon have a popular state, or else a 
despotic government’.” 

The first measures of the commons were to impeach the Earl 
of Strafford and Archbishop Laud’, for a design of subverting 
the laws and constitution of England, and introducing arbi- 
trary and unlimited authority into the kingdom, and who 
were committed to prison; upon which Lord Keeper Finch? 


. } Montesq. Esp. Loi, L. 2. ¢. iv. 
~ © 1 Clarendon, 177. Whitlocke, 38. 3 Rushworth, 1365. 1 Baillie, 217. 
. 3% | Clarendon, 177. Whitlocke, 38 1 Rushworth, 129—136, 
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and Mr. Secretary Windebanke* had the good senso to quit 
the kingdom, by which they were saved a similar treatment. 
The other ministers and instruments of Charles were either 
forced, by flight, to save themselves from the terrors of an 
impeachment, or, if their obscurity rendered them less ob- 
noxious, they remained in silent apprehension, lest, by 
opposing the popular current, they might provoke their 
destiny*:—by such proceedings the king was deprived of those 
councillors who were most competent to afford him advice. 

To prevent future abuse, it was requisite to retrench the 
prerogative, so that long intermissions or inimediate dissolu- 
tions of parliament should not be occasioned by the crown ; 
it was therefore enacted, that if the chancellor, who was first 
bound under severe penalties, failed to issue writs by the third 
of September in every third year, any twelve or more of the 
peers might exert this authority. In default of the peers, 
that the sheriffs, mayors, bailitts, &c. should summon the 
voters; and in their default, the voters themselves should 
meet and proceed to the election of members, in the same 
manner as if the writs had been regularly issued from the 
crown. Nor could the parliament, after 1t was assembled, be 
adjourned, prorogued, or dissolved, without their own consent, 
during the space of fifty days’. 

Beneficial laws were passed, declaring the legality of ship 
money,—that tonnage and poundage could not be levied 
without consent of parliament’, and which is the last statute 
restraining the crown from arbitrary taxation,—the Courts of 
Star Chamber*, High Commission,—President and Council of 
the North,—President and Council of Wales and the Welsh 
Marches, — Duchy of Lancaster and County Palatine of 
Chester, were abolished: but the jurisdiction of the latter two 
courts, in matters touching the king’s private estate, was not 
affected. By such salutary measures no courts of judicature 
remained, except those in Westminster Hall, which took 
cognizance only of the common and statute law; the king 
might thenceforth issue proclamations, but no one was bound 


4 § Rushworth, 122. 1 Clarendon, 178. Whitlocke, 37. 

5 3 Millar’s Eng. Gov, 246. 

6 1 Clarendon, 209. Whitlocke, 39. 5 Rushworth, 189. 2 Hallam's 
Const. Hist. 131, 132. 

7 Com. Journ. June 1, 1641. 1 Clarendon, 208. 

8 § Rushworth, 307. 
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to obey them; and the judges, instead of receiving patents 
during pleasure, received patents during good behaviour’. 

Statutes were likewise passed reforming the Stannary 
Courts of Cornwall and Devon, retrenching the prerogative of 
purveyance, and compulsory knighthood; the extent of the 
royal forests was determined, according to their boundaries, 
in 20 James I.; and at a subsequent period of this parliament, 
a legislative declaration was made relative to impressment, 
which stated, that ‘“ by the laws of this realm, none of his 
majesty’s subjects ought to be impressed, or compelled to go 
out of his country, to serve as a soldier in the wars, except in 
case of necessity, of the sudden coming in of strange enemies 
into the kingdom, or except they be otherwise bound by the 
tenure of their lands or possessions.” 

Although Elizabeth and James had interfered in matters 
while under debate in parliament, yet when Charles, in a speech 
from the throne, so adverted to this Impressment Bill, as an 
invasion of his prerogative, it was resented by both Houses 
as a breach of privilege’®; since which, no sovereign has so 
interfered. 

Upon the constitutional principle, that ‘“* The king can do 
no wrong’’,” the commons severely punished the he 

magistrates’*, and all other officers and ministers, who had 
participated in the recent legal proceedings under the 
crown'*; they even expelled those members of the House, 
who were “ monopolists,” with the exception of one, who 
escaped because he was a violent partisan of their own”; and 
the sanction of the lords and commons, as well as that of 
the king, was, for the first time, declared necessary for tho 
confirmation of ecclesiastical canons” 

It was these acts which served to acquire for the House 
a temporary character for “justice,” and thus essentially 
depressed the authority of the crown; and if equal law, justice, 
and moderation had actuated all the other proceedings of the 
commons, their conduct would have been justly esteemed by 
posterivy. 


® May, 107. 

10 Com. Journ. Dec. 16, 1640. 2 Parl. Hist. 968. Nalson, 750. 

11-1 Clarendon, 176. #2 Whitlocke, 39. '3 1 Clarendon, 176. 

14 Whitlocke, 37. 5 Rushworth, 235, 359. 1 Nalson, 807. 1 Clarendon, 
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15 6 Hume, 374. 
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There was no act of the commons which, in an abstract 
sense, was more unconstitutional, than enacting that they were 
incapable of dissolution, unless they were consenting parties "’, 
and the precipitancy with which it passed both houses, viz., 
eight days’, may be construed either as a proof of fear, or of 
a deep-laid scheme to annihilate every authority but their 
own ;—more particularly as they rejected an amendment of 
the lords, limiting their existence to two ycars. 

The bill was introduced under the pretext, that money could 
not bo borrowed, unless security was given that they should 
have a permanent existence, which is absurd, because the three 
branches of the legislature might have united, and which 
would have been a more negotiable security. 

Its origin has been ascribed to a universal impression that 
the king intended to bring the army up from the north of 
England, to intimidate the parhament, dissolve its sittings, 
wreak vengeance upon his opponents, and finally to release 
the Earl of Stratford’’. 

The country was certainly justified in placing no reliance 
upon the conduct of the king, when it 1s considered that after 
the abolition of “monopolies,” by statute, he had anew erected 
them®*; that he had wilfully trampled upon the Petition of 
Right”; and that some of lis friends were only waiting for 
an cligible opportunity to imtroduce “ popish supremacy ”;”— 
it is, therefore, difficult to say that the measure was not 
justified by political necessity, but the commons were not 
invested with power from their constituents, to deprive the 
latter of their elective franchise. 

The government being thus transferred from an almost 
absolute monarchy to a democracy, and most of the essential 
grievances redressed, those leaders who had been only influ- 
enced to improve the constitution, not to destroy it, were 
reluctant from further innovations, but desirous of consolidating 
their authority; but in this, as in all revolutionary proceedings, 
the most violent put themselves forward: their vigilance and 
activity seems to multiply their number, and the daring of the 
few wins the ascendancy over the indolence or the pusillanimity 


17 | Clarendon, 261, 262. 5 Rushworth, 264. 18 May, 67. 

19 | Mém. de Motteville, 263. 2 Nalson, 286, 294. 3 Brodie, 189. 

20 § Ifume, 374. Vide ante, 382. 
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of the many**. In fact, weak and well-meaning men are the 
first tools of revolutionists, and their earliest victims, of which 
the revolutions of France, have afforded melancholy illus- 
trations. 

Although the Scotch and English armies cost the country 
80,0002. monthly, a sum much greater than had ever pre- 
viously been levied on the subject, it caused no dissatisfaction, 
for the Scots were useful allics to the malcontent party in 
England, and, in order further to conciliate them, and that 
party, the presbyterian discipline and worship was encouraged. 

The commons were edified with puritanical scrmons of 
seven hours’ duration**, and the sacrament was always taken 
before the public business commenced; but as a specimen 
of their pious and Christian character, the name of the 
spiritual lords was commonly left out in acts of parhia- 
ment; and the laws ran in the name of “king, lords, and 
commons.” 

The episcopal clergy of that day, were equally eminent for 
their learning and exemplary character, as those of the present 
day, yet such was the wretched hypocrisy of the puritanical 
saints, that the epithet of “ignorant and vicious priesthood” 
was applied to all churchmen, addicted to the established disci- 
pline and worship*’, and a bill passed the House of Commons, 
prohibiting all clergymen from the exercise of any civil office, 
and, as a consequent, the bishops were to be deprived of their 
seats in the House of Peers; but it was rejected by the 
lords*. The commons then prepared a bill to abolish episco- 
pacy, but it was not then passed, it being conceived expedient 
to await a more favourable opportunity”. From this period, 
if not much earlier, the national disputes were as much reli- 
gious as political. 

A committee was elected by the House, as a court of eccle- 
siastical inquisition, who began with harassing, imprisoning, 
and molesting the clergy, and ended with sequestrating and 
ejecting them :—and, in order to join contumely to cruelty, 
they gave the sufferers the epithet of ‘ scandalous,” and 
endeavoured to render them as odious as they were mise- 
rable*®; the crimes of which the majority of them had been 
guilty, were bowing at the name of ‘“ Jesus,” placing the 


*8 6 Lingard, 639. *4 1 Nalson, 530, 533. 
25 6 Hume, 384. 26 1 Clarendon, 237. *7 Thid. 
*8 1 Clarendon, 199. Whitlocke, 122. May, 81. 6 Hume, 387. 
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communion table in the east, and other practices, which the 
established government, both in church and state, had strictly 
enjoined. 

But the ‘* Sabbatarian Controversy” excited the greatest 
prejudices against the established church. During the period 
of popery, and the reigns of Elizabeth and James, the obser- 
vance of Sunday was not regulated by religious discipline, 
i.é.,an exclusive or abstract dedication of that day to religious 
studies. 

The disputes that now arose upon this subject, became very 
much subdivided ; thus,—one party admitted of no other term 
for its designation than that of the “‘ Sabbath,” and as the 
consequent, it was equally detested by other sects, some of 
whom adopted the name of ‘* Sunday,” or ‘* Lord’s-day.” 

Some confined the beginning and duration of the day to the 
time occupied by the Service of the Church, but others en- 
joined a strict observance of it from the Saturday evening till 
the following night. 

One party founded the institution on the sole authority of 
the Church, others attributed the change in the day to the 
appointment of the Church, founded on apostolic usage, 
while the original dedication of one day in seven, rested on 
the command given by the Almighty, at the Creation. 

With respect to the observance of the day,—The advocates 
of the greatest strictness would allow of no amusements but 
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walking, while the maintainers of the contrary opinion de- 


voted those parts of the day, which were not occupied by 
religious services, to every species of enjoyment. 

The ordinary amusements, in country parishes, were called 
‘© Church-ales,” ‘‘ Clerk-ales,” and ‘ Bid-ales,” besides the 
revels or feasts of the dedication of the church: they were 
merry-makings, consisting of drinking and sports, particularly 
dancing, which took place either every Sunday, or on parti- 
cular occasions. 

Such meetings occasioned disorders, and for their repression, 
some of the “‘ religious and political members of the commu- 
nity,” became ‘“ mere bedlamites:” thus, some preachers 
went so far as to maintain, that to do any work or servile 
business on the Lord’s day, is as great a sin as to kill a man, 
or to commit adultery; that to throw a bowl, to make a 
feast, or dress a wedding dinner, on the Lord’s day, is as great 
a sin as for a man to take a knife and cut his child’s throat. 
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That to ring more bells than one on the Lord’s day, is as 
great a sin as to commit murder. ‘“ And J know also a town 
of my acquaintance, the preachers there brought the people to 
that pass, that neither baked nor roast meat was to be found 
in all the parish, for a Sunday’s dinner, throughout the 
year, &c. &c**.” 

To correct this ‘ puritanism,” the king issued a proclamation 
commonly known as the “ Book of Sports ;” in which it was 
stated that no curtailment of the liberty of his poorer subjects 
would be permitted, with regard to their amusements on the 
Sunday. The clergy were commanded to read this procla- 
mation in their respective churches: some of the clergy 
implicitly obeyed, others only partially ; but a great number 
absolutely refused to obey such a command, and this dissent 
considerably strengthened the rebels. 

The subject itself, as Dr. Short observes, is one on which 
so few directions are contained in the Scriptures, that much 
latitude of opinion might naturally be expected with regard to 
it. Its name, perhaps, and its exact duration, are of less 
practical importance; but the nature of the institution, and 
the manner in which it ought to be observed, are of the 
greatest consequence. ‘The generally-reccived opinion, and 
that which tallies best with the institutions of the Church of 
England, seems to be, that the dedication of one day in seven 
to the service of God, is part of the moral law; that the 
change of this day from Saturday to Sunday is sanctioned by 
the custom of the apostles; and that the Christian’s liberty 
will allow of any method of keeping this day, which answers 
the command, of abstaining from work, and keeping it holy. 
Amusements, in the abstract, contain nothing which need 
infringe on this holiness: yet it is obvious, that some 
amusements will so far unfit the mind for religious duties, 
that they must be totally inadmissible; that to persons 
situated in different spheres of life, a different rule may be 
applicable*®. 

The Roman Catholics were, during this reign, persecuted 
with most unrelenting fury; all officers of that religion were 
removed from the army; application was made to the king for 


*° Preface to Prideaux, on the Sabbath. 2 Shori’s Church Hist. 90, 91. 
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selzing two-thirds of the lands of recusants,—and theexecution Cuanves I. 
of the severe laws against the priests was insisted upon”. Pa aeaetdil 
The essential characteristics of the pseudo-religious sects, are Popular efforts to 
thus described by Hume*. “ During those times, when the 77°" (5, of 
enthusiastic spirit met with such honour and encouragement, Hee aa 
and was the immediate means of distinction and preferment, 
it was impossible to set bounds to the holy fervours, or con- 
fine, within any natural limits, what was directed towards an 
infinite and a supernatural object. Every man, as prompted by 
the warmth of his temper, excited by emulation, or supported 
by his habits of hypocrisy, endeavoured to distinguish himself 
beyond his fellows, and to arrive at a higher pitch of saintship 
and perfection. In proportion to its degree of fanaticism, each 
sect became dangerous and destructive; and as the indepen- 
dents went a note higher than the presbyterians, they could 
less be restrained within any bounds of temper and moderation. 
From this distinction, as from a first principle, were derived, 
by a necessary consequence, all the other differences of these 
two sects. 
“The independents rejected all ecclesiastical establishments, 
and would admit of no spiritual courts, no government among Ses nee 
pastors, no interposition of the inagistrate in religious con- 
cerns, no fixed encouragement annexed to any system of doc- 
trines or opinions. According to their principles, each con- 
gregation, united voluntarily, and by spiritual ties, composed, 
within itself, a separate church, and exercised a jurisdiction, 
but one destitute of temporal sanctions, over its own pastor 
and its own members. ‘The clection alone of the congregation 
was sufficient to bestow the sacerdotal character; and as all 
essential distinction was denied between the laity and the 
clergy, no ceremony, no institution, no vocation, no imposition 
of hands, was, as in all other churches, supposed requisite to 
convey a right to holy orders. 
“ The enthusiasm of the presbyterians led them to reject the pres» 
the authority of prelates, to throw off the restraint of liturgies, Tyr) 
to retrench ceremonies, to limit the riches and authority of the prelates 
priestly office: the fanaticism of the independents, exalted to 
a higher pitch, abolished ecclesiastical government, disdained 
ereeds and systems, neglected every ceremony, and confounded 
all ranks and orders. The soldier, the merchant, the me- 
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chanic, indulging the fervours of zeal, and guided by the 
illapses of the spirit, resigned himself to an inward and supe- 
rior direction, and was consecrated, in a manner, by an imme- 
diate intercourse and communication with heaven. 

‘* The Roman Catholics, pretending to an infallible guide, 
had justified, upon that principle, their doctrine and practice 
of persecution: the presbyterians, imagining that such clear 
and certain tenets, as they themselves adopted, could be re- 
jected only from a criminal and pertinacious obstinacy, had 
hitherto gratified, to the full, their bigoted zeal, in a lke 
doctrine and practice: the independents, from the extremity 
of the saine zeal, were led into the milder principles of tole- 
ration. Their mind, set afloat in the wide sea of inspiration, 
could confine itself within no certain limits; and the same 
variations, in which an enthusiast indulged himself, he was 
apt, by a natural train of thinking, to permit in others. Of 
all Christian sects, this was the first, which, during its pros- 
perity, as well as in its adversity, always adopted the principle 
of toleration: and it is remarkable, that so reasonable a doc- 
trine owed its origin, not to reasoning, but to the height of 
extravagance and fanaticism. 

‘‘ Popery and prelacy alone, whose genius seemed to 
tend towards superstition, were treated by the independents 
with rigour. The doctrines, too, of fate or destiny, were 
deemed by them essential to all religion. In these rigid 
opinions, the whole sectaries, amidst all their other differences, 
unanimously concurred. 

‘“‘ The political system of the independents kept pace with 
their religious. Not content with confining, to very narrow 
limits, the power of the crown, and reducing the king to the 
rank of first magistrate, which was the project of the presby- 
terians; this sect, more ardent in the pursuit of liberty, 
aspired to the total abolition of the monarchy, and even of the 
aristocracy ; and projected an entire equality of rank and 
order, in a republic quite free and independent.” 

The commons were determined, per fas aut nefas, to 
deprive the Earl of Strafford of existence,—because he was 
the first man of the age, in both the cabinet and the field, the 
king’s most faithful counsellor, and the only man who had 
energy to repress the consummation of their base and treason- 
able projects **: and this case, like all others, is typical of the 


3 Com. Journ. Oct. 31, Nov. 2, 11, 1644, Laud’s Hist, 432—440. 5 
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pure administration of justice when administered by the 
House of Commons under the banners of “ liberty,” or by any 
political assembly. 

A sworn and secret committee of both Houses was appointed 
to arrange the evidence and charges against Strafford **; privy 
councillors were examined with regard to opinions delivered 
at the council board,—an unheard-of and disgraceful pro- 
ceeding**; and impeachments, which were never prosecuted, 
were exhibited against those persons whose testimonies were 
likely to exculpate the prisoner *. 

The earl was charged with “‘ an endeavour to subvert the 
fundamental laws;” to which he answered that such an offence 
was not recognised as high treason by the statute law, and 
that arbitrarily to introduce it, would be a subversion of all 
law. 

The commons, finding it impossible to support the impeach- 
ment for treason, then introduced a bill of attainder, but 
which experienced the conscientious opposition of fifty-nine 
members, for which their names were posted up under the 
title of ‘‘ Straffordians, and betrayers of their country,” and 
they were publicly insulted. 

The solicitor-general, in carrying up the bill to the lords, 
stated, that though the testimony against Strafford was not 
clear, yet, in this way of bill, private satisfaction to each 
man’s conscience was sufficient, even should no evidence 
be produced; and that the earl had no title to plead law, 
because he had broken the law. It is true, added he, we give 
law to hares and deer,—for they are beasts of chase: but it 
was never accounted either cruel or unfair to destroy foxes or 
wolves, wherever they can be found,—for they are beasts of 
prey *7. 

When any of the lords passed, the cry for ‘“ justice ” against 
Strafford resounded im their ears; and all those who were 
suspected to be the personal friends of the prisoner, received 
menaces of personal violence **: and such proceedings were 
agreeable to the popular party in the House of Commons”. 

It is to be regretted that these tactics succeeded in intimi- 
dating the peers; for although about eighty had attended 
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Strafford’s trial, yet, to their shame and infamy be it recorded, 
only forty-five were present “° when the bill of attainder was 
sent up to the peers,—and of these, nineteen voted against it. 

The public calamities which ensued from this period, may 
be ascribed to the want of manly courage upon the part of the 
peers, and from a base dereliction of their parliamentary 
duties; for as nothing can be more contemptible than a fac- 
tion when opposed with vigour, in an inverse ratio does it 
become formidable when any wavering is perceptible on the 
part of its opponents, and if the peers had at this moment 
boldly resisted the puritanical faction, the national disputes 
would have essentially terminated: in fact, as Dr. Southey *’ 
observes, ‘the puritanical members were always at their 
post, always alert, and on the watch for every occasion; 
their opponents too often absented themselves from the 
House, wearied by pertinacity, or disgusted by violence: 
many fatally persuaded themselves that their individual pre- 
sence would contribute little to the preservation of govern- 
ment, but advantage was taken of their absence to carry the 
most mischievous questions: thus a handful of determined 
rooters, first by address and vigilance, then by intimidation 
and the help of the mob, succeeded in making parliament 
speak their language; and many of the best and noblest 
members sacrificed at last their fortunes and their lives, 
defending unsuccessfully in the field that cause which, if they 
had never relaxed from their duty in the senate, would never 
have been brought to the decision of arms.” 

The recreant spirit of the peers emboldened the commons 
to greater aggressions, and the populace were incited to pur- 
sue the same infamous conduct of intimidation towards their 
sovereign as they had done towards the lords, and accordingly 
they demanded “ justice” against Strafford with the loudest 
clamours, and most open menaces: rumourg of conspiracies 
against the parliament, invasions, and insurrections, were 
industriously circulated, so as to excite the people, and to 
make it apparent that, if the royal assent were withheld, some 
great and imminent convulsion would be the result *. 

Such a state of things, combined with the intercessions of 
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the queen, and the magnanimous letter of Strafford, extorted 
a disgraceful, but an unwilling, assent “* from Charles for 
the execution of the earl, and that assent rendered the 
king miserable for the remainder of his days. In fact, 
Charles always believed Strafford to be an innocent and 
persecuted man; nevertheless he selfishly sacrificed his best 
friend and minister in order to pacify parliamentary resent- 
ment, so that he himself might be released from those 
embarrassments with which he was encompassed, but which 
the tyranny of the crown had itself produced: the king, how- 
ever, carly experienced that, every concession made to faction 
and violence produced the unerring effect of entailing fresh 
demands, each more unreasonable and degrading than the 
last. 

So little regard was paid to the constitution in 1641, that 
attempts were made by the commons alone to assume sove- 
reign executive powers, and publishing their “ ordinances” 
instead of “‘ laws;” and previous to the king’s departure for 
Scotland, endeavours were made to have a “ Protcctor” 
appointed, with a power to pass laws without having recourse 
to the king: but being unsuccessful, a committee of both 
Houses was appointed to: attend the king into Scotland, to 
discharge the honorable office of ‘“‘ spies **.” 

The commons were however determined to destroy the 
sovereign authority; and the rebellious state of Scotland and 
Treland aided their wishes: and under pretence of subduing 
the latter kingdom, they levied money, which they secretly 
appropriated to other purposes; they took arms from the 
king’s magazines, which they kept with a secret intention of 
employing against himself; and whatever laws they deemed 
necessary to strengthen themselves, were voted under colour 
of enabling them to recover Ireland. 

A remonstrance was prepared, intituled an ‘* Appeal to the 
People ;” and whatever unfortunate, invidious, or suspicious 
measure had ever been embraced by the king, and for which 
effectual remedies had now been provided, was aggravated 
with acrimonious rhetoric, accompanied with jealous prog- 
nostications of the future; but such was its false and inflam- 
matory character, that it was only carried by a majority of 
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eleven “*, and was afterwards printed and published, without 
being carried up to the House of Peers for their assent and 
concurrence. 

Although the bill for depriving the bishops of their legis- 
lative function had been rejected by the peers, and no pro- 
rogation had subsequently occurred, another bill of a similar 
nature was sent up, and the commons and their harpies availed 
themselves of every opportunity to display their upstart imso- 
lence and illegal threats’ towards the lords, being aware that 
the constitution could not be destroyed, as long as that 
assembly maintained its essential rights. 

Influenced by these principles, the commons made the 
following entry in their Journals:—‘‘ This committee is 
appointed to prepare heads for a conference with the lords, 
and to acquaint them what bills this House hath passed and 
sent up to their lordships, which much concern the safety 
of the kingdom, but have had no consent of their lordships 
unto them; and that this House being the representative 
body of the whole kingdom, and their lordships being but as 
particular persons, and coming to parliament in a particular 
capacity, that if they shall not be pleased to consent to 
the passing of those acts and others necessary to the pre- 
servation and safety of the kingdom, that then this House, 
together with ‘such of the lords that are more sensible of the 
safety of the kingdom, may join together, and represent the 
same unto his majesty.” This served as a basis to found 
the resolution of February, 1649, declaring the House of Lords 


The commons, in order to show their respect for “ privilege 
of parliament,” impeached the Duke of Richmond, because 
he had merely said in the House of Lords, on a motion to 
adjourn, ‘“ Why should we not adjourn for six months?” 
This proceeding is an illustration of “ liberty of speech” when 
defined by a ruthless democracy. 

The more popular members of the commons conceived that 
to destroy the bishops, and in which they ultimately suc- 
ceeded, no art was too mean, no expedient too base, and 
therefore conciliated the vilest of mankind, under the hypo- 
critical veil of ‘liberty and equality,” so as to make them their 
slavish instruments; and thus by their miserable howls and 
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more hellish threats, to intimidate the judgments of their 
sovereign and the peers, as a means to work their ultimate 
destruction: but the sequel will illustrate that ‘‘ your levellers 
will always level down to themselves, but will never level up 
to themselves.” 

Tumultuous congregations, and seditious excitement of the 
people by artful harangues, were encouraged. Petitions, 
under pretence of seeking redress of public grievances, were 
drawn by the leaders of the popular party for the purpose of 
disseminating treason, libels, and every other inflammatory 
matter, and when a sufficient number of signatures were pro- 
cured, the petitions were presented to parliament, and then 
published; so that these petitions became secret bonds of asso- 
ciation amongst the subscribers, and seemingly acquired parlia- 
mentary sanction to the complaints which they contained *. 

Petitions were presented by the city apprentices*’, porters“, 
and beggars **, containing “‘ erudite discussions” upon the pri- 
vileges of parliament, the danger of religion, the rebellion of 
Ireland, and the decay of trade. 

The “ porters” desired, ‘‘ that Justice might be done upon 
offenders as the atrociousness of their crimes had deserved, 
and that if such remedies were any longer suspended, they 
should be forced to extremities not fit to be named, and make 
good the saying, ‘ that necessity has no law’’.’” 

The ‘* beggars” proposed, as a specific for public miseries, 
‘¢ that those noble worthies of the House of Peers, who concur 
with the happy votes of the commons, may separate them- 
selves from the rest, and sit and vote as one entire body ;” for 
which the commons returned thanks *’. 

And, as a coup de grace, several thousands of females, all 
of whom had “ had their misfortunes,” personally presented a 
petition to the commons, expressing their terror of papists 
and prelates, and their dread of being massacred and ravished ; 
upon which Pym came to the door of the House, stating that 
their petition was thankfully accepted, was presented in a 
seasonable time, and begged that their prayers for the success 
of the commons might follow their petition. 

It was thus that Pym, by a course of dishonourable, mean, 


46 1] Clarendon, 203. 6 Hume, 376, 379. 

47 5 Rushworth, 462. “8 Dugdale, 87. 2 Clarendon, 412. 
49 Thid. 413. 50 Thid. 412. 51 Thid, 413. 

52 6 Hume, 175, 476. 


Cuarxes J. 


1ée%£ 1841n 


Seditious 


éiama én wn 


From the city 
apprentices, 
porters, and 
beggars. 


The pitiable 


females. 


Cuarues I. 
1635—1649. 


Petitions favour- 
able to church 
and monarchy. 


Reports of insur- 
rections, inva- 
sions, and 
conspiracies, 


The rank and 
intelligence of 
the country inti- 
midated. 


THE HOUSE OF STUART. [Cr 


and hypocritical truckling to the pitiable dregs of society, was 
enabled to attain the “bad eminence” he ultimately enjoyed. 

All petitions which favoured the church or monarchy were 
discouraged, and the petitioners sent for, imprisoned and pro- 
secuted as delinquents; which conduct was openly avowed 
and justified”; not but that the petitioners had the same 
measure of justice dealt them, as those members of the 
minority of the House of Commons who dared to express an 
opinion against the ycleped cause of “ liberty,” who, when 
they did do so, as in the cases of Mr. Palmer and Sir Ralph 
Hopton, were committed to prison. 

Reports of insurrections, invasions, and conspiracies, were 
incessantly circulated; and because a tailor informed ‘the 
commons that, walking in the fields, he had hearkened to the 
discourse of certain persons unknown to him, and had heard 
them talk of a most dangerous conspiracy,—orders were issued 
for seizing all priests and jesuits,—a conference was desired 
with the lords,—and deputy-leutenants of counties were 
ordered to put the people in a posture of defence. Upon 
another occasion, Sir William Earl having given information 
of some “ dangerous words,” spoken by “ certain persons,” 
the speaker was ordered to issue a warrant to apprehend such 
persons as Sir William Earl should point out”. 

The commons had now attained their ends: they had 
intimidated the rank and intelligence of the country, the 
populace without doors were ready to execute from the least 
hint the will of their leaders, nor was it safe for any member 
to approach either House who pretended to contest or oppose 
the general torrent; and, as illustrative of the protection 
given to those who perpetrated acts of outrage, the commons 
committed a magistrate to the Tower, because he had, with 
the sheriffs and other justices, stationed watches to protect 
the obnoxious members,—and those who had been committed 
for breaches of the peace, received their liberty by order of the 
House™, 

After so undisguised a manner was violence conducted, that 
Hollis, in a speech to the peers, desired to know the names of 
such members as should vote contrary to the sentiments of the 
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commons”; and Pym said in the Lower House, “ that the 
people must not be restrained in the expression of their just 
desires**.” 

But this was a principle which he had not permitted the 
‘* people” to extend to the clergy:—thus when the bishops 
drew up a protest addressed to the king and the House of 
Lords, stating that they had been assaulted by the unruly 
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multitude, and could no longer with safety attend their duty | 


in the House, and therefore protested against all laws, votes, 
and resolutions, as null and invalid, which should pass during 
the time of their constrained absence, they were by the com- 
mons instantly impeached for high-treason in endeavouring 
to subvert the fundamental laws, and to invalidate the autho- 
rity of the legislature; upon which they were sequestrated 
from parliament, and committed to custody’,—no person 
in either House daring to speak in their vindication. In 
truth, such was the state of intimidation, that no further 
opposition was made to the bill against the votes of the 
bishops in parliament, nor any other bill which was pre- 
sented. 

The fact was, that the bishops of the Anglican church 
would not basely condescend to assist the “ root-and-branch 
men” in blowing the trumpet of rebellion, but in which the 
puritanical clergy were perfect adepts, and who ultimately 
assumed the most dangerous power of the Roman Catholic 
priesthood, and inflicted upon the consciences of their fellow- 
creatures a yoke tenfold heavier than that of which they had 
complained as intolerable. 

Indulgence for tender consciences was their matin and 
their evening prayer; but rather than wear the surplice, use 
the sign of the cross in baptism, kneel at the sacrament, and 
bow at the name of their Redeemer, they excited a civil war ; 
and complained of the king for not putting to death the. 
Romish priests who were in prison,—and the Romanists were 
compelled to perform their worship at midnight, and that 
always in fear and danger. 

They passed an ordinance, by which eight heresies were 
made punishable with death upon the first offence, unless the 
offender abjured his errors, and irremissibly if he relapsed. 
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CuantesI. Sixteen other opinions were to be punished with imprison- 

1625—1649. ent, till the offender should find sureties that he would 
maintain them no more. Among these were, the belief in 
purgatory, the opinion that God might be worshipped in 
pictures or images, free will, universal restitution, and the 
sleep of the soul. Their laws, also, for the suppression of 
immorality, were written in blood®. 

Improper treat- | The clerical members of the Anglican church who were only 

Anglican clergy. Plundered and turned out to find subsistence for their wives 
and families as they could, or to starve, were fortunate when 
compared with many of their brethren. Some were actually 
murdered*’; others perished in consequence of brutal usage, 
or of confinement in close, unwholesome prisons, or on ship- 
board, where they were crowded together under hatches, 
day and night, without even straw to lieon. An intention 
was avowed of selling them as slaves to the plantations”, 
or to the Turks and Algerines; and though this was not 
carried into effect, it seems to have been more than a threat 
for the purpose of extorting large ransoms from those who 
could raise money; because, after the battle of Worcester, 
many of the prisoners were actually shipped for Barbadoes, 
and sold there“. 

The benefits When the episcopal jurisdiction had been abolished, and all 

Theabaltnaat its rights and possessions confiscated, the philanthropic puri- 

episcopal juris- tanical clergy shared the spoils among themselves and their 
adherents. ‘Thus—‘ Setting sail to all winds that might blow 
gain into their covetous bosoms,” many respectively held at the 
same time masterships in the university, lectureships in the 
city, and one, two, or more of the best livings, from which the 
lawful incumbents had been turned out with their families to 
starve; and these were the men who had hypocritically and 
treasonably declaimed against the wealth and power of the 
bishops, and annihilated religion. But no sentiment save that 
of the ‘‘meanest of the mean,” ever found refuge in the 
breasts of these puritanical ministers; and ‘“ contemptible 
and loathsome cant” supplied the place of true religion, as 
illustrated by their abolishing Maypoles, and prohibiting 
servants and children from walking in the fields on the Sab- 
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bath-day; but in truth, puritanical religious professions 
resembled the little eruptive pustule on the surface which 
betrays the infection and putridity at the core. 

Numerous proofs exist of the “‘ Christian disposition” of the 
puritans, such as, in some churches, baptizing horses or swine, 
in profane mockery of baptism; in other churches breaking 
open the tombs, and scattering about the bones of the dead, or, 
if the bodies were entire, defacing and dismembering them”. 
At Sudeley they made a slaughter-house of the chancel, cut 
up the carcasses upon the communion table, and threw the 
garbage into the vault of the Chandoses, insulting thus the 
remains of some of the most heroic men, who, in their day, 
defended and did honour to their country. At Westminster, 
the soldiers sate smoking and drinking at the altar, and lived 
in the abbey, committing every kind of indecency there, which 
the parliament saw and permitted. No cathedral escaped 
without some injury; painted windows were broken, statues 
pulled down or mutilated, carvings demolished, the organs sold 
piecemeal for the value of the materials, or set up in taverns. 
At Lambeth, Parker’s monument was thrown dowa, that 
Scott, to whom the palace had been allotted for his portion of 
the spoils, might convert the chapel into a hall; the arch- 
bishop’s body was taken, not out of his grave alone, but out of 
his coffin, the lead in which it had been enclosed was sold, 
and the remains were buried in a dunghill®. 

Under the puritans, controversy and intrigue usurped the 
place of pure religion; and immorality and wickedness of all 
kinds everywhere abounded; licentiousness, oppression, pride, 
covetousness, and a secret hatred of all religion, was widely 
disseminated amongst the nation. And these are forcible and 
practical illustrations of the “miseries” which the nation 
encountered from the temporary subversion of the English 
Catholic church. 

These proceedings convinced every person that further to 
support the commons was only to consummate. the annihilation 
of the crown, the church, and the peerage, and that all who 
entertained opinions opposed to their selfish and interested 
caprices, were treated as a proscribed caste, and that liberty, 
law, and justice had ceased to exist. 
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The measure upon which the commons rested all future 
hopes of uncontrollable ascendancy was by a bold and decisive 
stroke, to seize at once the whole power of the sword, and to 
confer it entirely on their own creatures and adherents. 

A bill for regulating the militia was introduced, and passed. 
the two Houses, restoring to lieutenants and deputies the same 
powers of which the votes of the commons had bereaved them; 
but nominating in the bill the lords-heutenant in every county, 
who were to obey the orders of the two Houses, and to be irre- 
movable by the king for two years. 

However reprehensible the conduct of the king might have 
been, he had suffered a more than commensurate punishment; 
his favourite ministers had been either executed, banished, or 
imprisoned; almost all the just prerogatives of the crown had 
been destroyed; he had been forced to extinguish one estate of 
parliament; had been causelessly insulted by the commons upon 
various occasions; they had forced his queen to become an 
exile, and were now desirous to become his gaolers, at a time 
when he was unable to trample upon public or private rights. 
But Charles, desirous to conciliate, offered his consent to the 
bill, if the persons recommended to him as lieutenants were 
to be appointed by commissions revocable at his pleasure, or 
rendering them irremovable for one year, provided they received 
their orders from himself and the two Houses jointly*’, which 
proposals being refused, the king withheld his assent. 

The commons then framed an ordinance, in which, by the 
sole authority of the two Houses, lieutenants were named for 
all the counties, and the command of the whole military force, 
guards, garrisons, and forts of the kingdom, were conferred on 
them, with commands that they were only to obey the orders 
of his majesty, ‘as signified by both houses of parliament.” 
The king issued counter proclamations, and the adherents of 
each party arranged themselves under their respective banners, 
to decide the question by the sword. 

In the beginning of June, 1642, the commons, to show that 
their determination was to destroy the executive authority of 
the crown, tendered to him, at York, nineteen propositions, 
founded upon addresses and declarations of an earlier date. 
They required that the privy council and officers of state 
should be approved by parliament, and take such an oath as 
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the two Houses should prescribe, and that during the intervals 
of parliament, no vacancy in the council should be supplied 
without the assent of the major part, subject to the future 
sanction of the two Houses; that the education and marriages 
of the king’s children should be under parliamentary control ; 
the votes of popish peers to be taken away; the church govern- 
ment and liturgy be reformed as both Houses should advise; 
the militia and all fortified places put in such hands as parlia- 
ment should approve; finally, that the king should pass a bill 
for restraining all peers to be made in future from sitting in 
parliament, unless they be admitted with the consent of both 
Houses. 

In addition to these demands, the commons voted that in a 
right construction of the old coronation oath, the king was 
bound to assent to all bills which the two houses of parliament 
should offer“. 

Charles, from having no party in the nation, had, by his con- 
cessions to the parliament, acquired a powerful party; and, 
notwithstanding the small interval of time which had elapsed 
from his rash attempt to seize the six members”, he was sur- 
rounded by the nobility and gentry, who conceived that law, 
justice, and moderation now belonged to the crown, the 
commons having perpetrated so many acts of deliberative 
violence. 

The friends of the constitution werc resolved to adhere to 
that moderate frecdom transmitted them from their ancestors, 
and now better secured by such important concessions, rather 
than by engaging in a giddy search after more independence, 
run a manifest risk either of incurring a cruel subjection, or 
abandoning all law and order; they were further induced to 
this determination by the fact of the city apprentices, porters, 
&c., having been allowed to influence the decisions of the 
legislature, and were aware that the moment the licentious 
appetites of such people ceased to be gratified, physical strength 
could alone reduce them to proper subjection”. 
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The king made a declaration to the peers who attended him, 
that he expected from them no obedience to any commands 
which were not warranted by the laws of the land. The peers 
answered this declaration by a protest, in which they declared 
their resolution to obey no commands but such as were war- 
ranted by their authority”. 

In fact, the rank, intelligence, and property of the country 
rallied round the crown, and to such an extent, that, according 
to Clarendon’s computation, a single troop of guards possessed 
estates and revenues equal to those of all the members, who, 
at the commencement of the war, voted in both Houses”. 

At this period the House of Lords seldom consisted of more 
than sixteen members, and near the moiety of the commons 
absented themselves from counsels which they conceived so 
replete with danger; and the great majority of those who did 
attend were under the influence of intimidation. A band of 
rogues and rebels, who had everything to yain and nothing to 
lose, now influenced the commons, and by audacious false- 
hoods, persuaded the uncultivated and seditious masses of 
society, that they were the eternal cuardians of law and liberty, 
and whom no motive, but the necessary defence of the people, 
could ever engage in an opposition to the crown. The king’s 
adherents were by the commons designated “ wicked,” and 
“malignant.” Their adversaries were the ‘“ godly,” and 
“well affected”;” and in the orders which Essex received to 
advance upon the royalists, he was directed to “ present a 
most humble petition to the king, and to rescue him and the 
royal family from those desperate malignants who had seized 
their persons” 7.” 

In fact, the House of Commons “ was a close committee of 
sordid tyrants, who violated every principle of law and justice, 
who imprisoned their own constituents for refusing to answer 
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criminating interrogatories which no judge in England would 
have dared to ask, or have permitted to be put; who, professing 
hostility to corruption, could deal secretly for the whitewashing 
of the blasted character, or replenishing the empty purse of an 
useful associate; who, in a word, with ‘patriotism’ for ever 
in their mouths, went to deluge their courtry with civil blood, 

and hack and mutilate the constitution which they swore they 
were defending, till it fell prostrate and lifeless at the feet of 
a military usurper.” But such is ‘civil liberty,” when admi- 
nistered by the “devoted friends of the people,” uncontrolled 
by a king and an hereditary House of Peers. 


Secrion III. 


CHARLES IT., January 30, a.p. 1649,—February 6, a.p. 1685. 


1. The Misfortunes of Anarchy. 11. Original Jurisdiction in Civil 
2. Lenient Proceedings at the Re- Causes claimed by the House 
storation. of Lords. 
3. Grant of Royal Revenues. 12. Impeachment of Danby. 
4, Disbanding the Army. 13. Appropriation of Supplies. 
5. Titles to Property. 14. Administration of Justice. 
6G. The Parliament of 1661. 15. Habeas Corpus Act. 
7. Punishment of the Regicides. 16. Quo Warranto Informations. 
8. The Corporation Act. 7. Attempts to create an Absolute 
9. The Triennial Act. Monarchy. 
10. Religious Dissensions. 


1. The Misfortunes of Anarchy. 


Whoever has power, abuses it; every page of history proves 
the fact; individual, body, the people, it is all the same; 
power is abused, yet some one, or some body, must have it 
The great problem seems to be to vest it in such a manner 
that as little mischief can be done as possible. But to effect 
this, something very different is necessary from merely clipping 
the wings of power. Injudicious restraint of power leads to 
as many evil consequences as unlimited power °. 

The histories of Greece, Rome, and France, justify the 
observation, that although with the multitude ultra democracy 
may often originate in the love of true liberty, it has its source, 
almost always, in those who seek to be leaders of the multi- 
tude, merely in an insatiable thirst for power, which is gene- 
rally followed by the abuse of it when acquired. 


Lieber’s Remin. Niebuly, 82, 83. 
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The events which occurréd immediately previous, and subse- 
quent to the execution of Charles I., establish that, practically 
speaking, “the people are always the sufferers by revolutions 
in government;” because the new settlement, being jealous 
and insecure, is, ex necessitate, supported by unconstitutional 
criminal process*, and by the most grievous taxation’; in 


2 The protector, in the capital punishment of Gerard and Vowel, two 
royalists, who were accused of conspiring against his life, erected a high 
court of justice for this trial, an infringement of the ancient laws, which at 
this time was become familiar (7 Hume, 237, 238). Juries were found alto- 
gether unmanageable, and if no other method had been devised during this 
illegal and unpopular government, all its enemies were assured of entire 
impunity (Tbid.). 

8 The country not only complained of the amount of taxation, but of the 
mode by which it was levied, and its corrupt appropriation. The sum of 
300,000. was openly taken and divided among the members (Clement 
Walker’s Hist. of Independency, iii. 116). Committees, to whom the 
management of the different branches of revenue was entrusted, never 
fectight in their accounts, and had unlimited power of secreting whatever 
sums they pleased from the public treasurer (Ibid. 8). These branches were 
needlessly multiplied, in order to render the revenue more intricate, to share 
the advantages among greater numbers, and to conceal the frauds of which 
they were universally suspected (Ibid. 7 Hume, 92. 19 Parl. Hist. 136, 
176). The Protector, with his council, imposed a duty upon merchandise 
(the doing of which had been the principal offence of Charles 1.), payment 
of which was refused by a person of the name of Cony, but, being 
levied by distress, an action was instituted against the collector. But 
Cromwell, in order to prevent the question being discussed, sent the plain- 
tiff’s three counsel to the Tower, and did not release them until they had 
abandoned their client. 

Sir Peter Wentworth having also commenced an action of a similar 
cause, was summoned before the council, and asked if he would give it up. 
“If you command me,” he replied to Cromwell, “I must submit,” which 
the protector did, and the action was withdrawn (Ludlow, 528). Clarendon 
relates the same story, with additional circumstances of Cromwell’s auda- 
cious contempt for the courts of justice, and for the very name of Magna 
Charta (2 Hallam’s Const. Hist. 342). 

So enormous were the charges of the commonwealth, arising from conti- 
nual wars by sea or land, that questions of finance continually engaged the 
attention of the House. There were four principal sources of revenue; the 
customs, the excise, the sale of fee-farm rents (the clear annual income from 
the fee-farm rents amounted to 77,000/. In 1651, 25,3007. of this income 
had been sold for 225,650/, Com. Journ. Jan. 8) of the lands of the 
crown, and of those belonging to the bishops, deans, and chapters, and the 
sequestration and forfeiture of the estates of papists and delinquents. 
The ordinances for the latter had been passed as early as the year 1643, and 
in the course of the following succeeding years, the harvest had been reaped 
and gathered. Still some gleanings might remain; and in 1650, an act was 
passed for the better ordering and managing such estates; the former com- 
positions were subjected to examination; defects and concealments were 
detected; and proportionate fines were in numerous cases exacted. In 
1651, seventy individuals, most of them of high rank, all of opulent for- 
tunes, who had imprudently displayed their attachment to the royal cause, 
were condemned to forfeit their property, both real and personal, for the 
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truth, the people were made to exult in that power by which 
they were kept in subjection, to regard their own glory as 
involved in that of their protector, and their own debasement 
and servitude as compensated by the almost absolute nature of 
his government. 

The ravages of the civil war had been such, that all classes 
had to mourn for the loss of a relative or friend, or, by the 
illegal sequestration of their estates‘, had been reduced from 
affluence to poverty. 

The people discovered that republican liberty was associated 
with uncompromising tyranny—the selfish rapacity of the 
Rump—the hypocritical despotism of the soldiers of a com- 
monwealth—the rejection of members returned to serve in 
parliament’—the arbitrary sequestration of committee-men 


benefit of the commonwealth. The fatal march of Charles to Worcester 
furnished grounds for a new proscription in 1652. First, nine-and-twenty, 
then six hundred and eighty-two, royalists were selected for punishment. 
it was enacted that those in the first class should forfeit their whole pro- 
perty, while to those in the second the right of pre-emption was reserved at 
the rate of one-third part of the clear value, to be paid within four months. 
(Com. Journ. July 16, 1651; Aug. 4; Nov. 18, 1652. Scobell, 156,210. 7 
Lingard, 136, 137). If any of the last were papists, and afterwards 
disposed of their estates which they may have redeemed, they were ordered 
to banish themselves from their native country, under the penalty of having 
the laws against popery executed against them with the utmost severity. 
(Addit. Act of Nov. 18, 1652.) 


* One of their most iniquitous acts was the sale of the Earl of Craven’s 
estate. He had been out of England during the war, and could not there- 
fore be reckoned a delinquent. But evidence was offered that he had seen 
the king in Holland; and upon this charge, though he petitioned to be 
heard, and, as is said, indicted the informer for perjury, whereof he was 
convicted, they voted by thirty-three to thirty-one that his lands should be 
sold, Haslerig, the most savage zealot of the whole faction, being a teller for 
the ayes, Vane for the noes (Com. Journ. March 6, 1651, and June 22. 
1652. 5 State Trials, 323). On the 20th July, in the same year, it was 
referred to a committee to select thirty delinquents, whose estates should 
be sold for the use of the navy. ‘Thus long after the cessation of hostility, 
the royalists continued to stand in jeopardy, not only collectively, but per- 
sonally, from this arbitrary and vindictive faction. Nor were these quali- 
ties displayed against the royalists alone ; one Josiah Primatt, who seems to 
have been connected with Lilburne, Wildman, and the levellers, having 
presented a petition complaining that Sir Arthur Haslerig had violently 
dispossessed him of some collieries, the House, after voting every part of the 
petition to be false, adjudged him to pay a fine of 30003. to the common- 
wealth, 20007, to Haslerig, and 2000/. more to the commissioners for com- 
positions (Com. Journ. Jan. 15, 1651—-2,. 2 Hallam’s Const. Hist, 325). 

* Upon Dec. 6, 1648, the parliament having voted, by a majority of 129 
against 83, that the king’s concessions should be a foundation for the Houses 
to proceed upon in the settlement of the kingdom, adjourned to the next 
day : but when the commons were to meet, Colonel Pride, formerly a dray- 
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—the iniquitous decimations of military prefects'—the sale of 
British citizens for slavery in the West Indies’—the blood of 
some shed on the scaffold without legal trial—the tedious 
imprisonment of many, with denial of the writ of habeas 
corpus*—the exclusion of the ancient gentry—the persecution 
of the Anglican church—the bacchanalian rant of sectaries— 
the morose preciseness of puritans’ —the extinction of the frank 


man, had environed the House with two regiments, and seized in the passage 
forty-one members of the presbyterian party, and sent them to a low room, 
which passed by the appellation of Hell, whence they were afterwards 
carried to several inns. Above one hundred and sixty members more were 
excluded ; and none were allowed to enter but the most furious and most 
determined of the independents, and these exceeded not the number of fifty 
or sixty. The House then proceeded to rescind its former vote, and 
declared the king’s concessions unsatisfactory (7 Hume, 131, 132. Vide 
etiam Com. Journ. Feb. 1, 1649. Walker, ii. 115. Whitlocke, 376, 554, 610, 
618. 2 Ludlow, 19, 23, 115—123. Leicester's Journal, 139. Hutchinson, 
332. 3 Burton’s Diary, 89. Milton’s State Papers, 90—97. 3 Ellis, Second 
Series, 368. Com. Journ. January 19, 20, 22, 1655. 1 Thurloe, 750. 
5 Ibid, 269, 317, 328, 9, 337, 341, 3, 9, 37], 383, 424. 5 State Trials, 791. 
Com. Journ, Sept. 19, 1656. 7 Lingard, 131, 221, 254). 


* An edict was issued by Cromwell and his council, to levy the tenth 
penny from the royalists, to pay the expenses of their “mutiny,” and 
obliged them anew to redeem themselves by great sums of money by which 
most of them were reduced to poverty (7 Hume, 244.) 

In order to raise these impositions, which commonly passed by the name 
of “decimation,” the protector instituted twelve major-generals, and 
divided England into so many military jurisdictions (20 Parl. Hist. 433). 
These men, assisted by commissioners, had power to subject whom they 
pleased to “decimation ;’’ levy all the taxes imposed by the “ protector”’ 
and his “council,” and to imprison any person who should be exposed to 
their jealousy or suspicion ; nor was there any appeal from them but to the 
protector himself and his council. Under colour of these powers, the 
major-generals exercised an absolute authority over the property and persons 
of every subject. 

“ The major-generals,” says Ludlow, ‘‘carried things with unheard-of 
insolence in their several precincts, decimating to extremity whom they 
pleased, and interrupting the proceedings at law upon petitions of those 
who pretended themselves aggrieved; threatening such as would not yield 
a ready submission to their orders with transportation to Jamaica, or some 
other plantations in the West Indies,” &c. (P. 559. 2 Hallam’s Const. 
Hist. 340). 

7 2 Hallam's Const. Hist. 342. 7 Hume, 243. 


* In 1649, the power of imprisonment, of which the Petition of Right had 
bereaved the king, was repeated in favour of the council of state, and all the 
gaols in Fngland were filled with men whom the jealousies and fears of the 
ruling party had represented as dangerous (Clement Walker's Hist. of 
Independency, II. 136, 176. Et vide etiam 5 State Trials, 415—450, 
Com. Journ, July 13, 1 4, August 2, 22, 27, November 26, 1653. 
Exact Relation, 5. "Whitlocke, 558, 560, 1,3, 591. 1 Thurloe, 324, 367, 
et seq. 

® They enforced the principles of virtue to such an extent as to enact laws, 
declariny fornication, after the first act, to be felony without benefit of 
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and cordial joyousness of the national character; in fact, the Cuantes IT. 
country had experienced the acme of misery and degradation '°; 1649-1685. 
a base populace had been exalted above their superiors, and 

hypocrites exercised iniquity under the vizor of religion. 

The tide soon turned in favour of the monarchy, and the ‘tne restoration 
royalists became the governing party; men strove by their . 
services to compensate their former disaffection; and, in pro- 

portion to the severity with which they had treated the father, 

they were warm in their professions of attachment and loyalty 

to the son, and hailed his restoration as a national blessing’’. 


clergy (Scobel, 121. 7 Hume, 163); and it was also intended that the 
Mosaical Law should be established as the sole system of English jurispru- 
dence. (Exact Relation, 17. 7 Hume, 186. 7 Lingard, 151.) 


10 Upon ‘a new parliament being summoned in 1656, Cromwell had 
not been enabled to secure a majority; he therefore forcibly prevented 
ninety members, who had been duly returned by their constituents, from 
taking their seats, under pretext of immorality, or delinquency (5 Thurloe, 
269, 137, 328, 9, 337, 34], 3, 9, 424). It appears from the Journals of 
the 22nd Sept. on a letter to the speaker from the members who had 
been refused admittance at the door of the lobby, (Sept. 18,) the House 
ordered the clerk of the commonwealth to attend next day, with all 
the indentures. The deputy clerk came accordingly, with an excuse 
for his principal, and brought the indentures; but on being asked why the 
names of certain members were not returned to the House, answered that 
he had no certificate of approbation for them. ‘The House on this sent to 
inquire of the council why these members had not been approved. They 
returned for answer, that, whereas it is ordained, bya clause in the instru- 
ment of government, that the persons who shall be elected to serve in par- 
hiament, shall be such and no other than such as are persons of known 
integrity, fearing God, and of good conversation ; that the council, in pur- 
suance of their duty, and according to the trust reposed in them, have 
examined the said returns, and have not refused to approve any who have 
appeared to them to be persons of integrity, fearing God, and of good con- 
versation ; and those who are not approved, his Highness hath given orders 
to some persons to take care that they do not come into the House. Upon 
this answer, an adjournment was proposed, but lost by 115 to 80; and it 
being moved that the persons, who have been returned from the several 
counties, cities, and boroughs, to serve in this parliament, and have not been 
approved, be referred to the council for approbation, and that the House do 
proceed with the great affairs of the nation, the question was carried by 
125 to 29 (7 Hume, 268. 2 Hallam’s Const. Hist. 345). The last effort for 
liberty by the rump parliament was a proposed resolution, that those who 
had been on the king’s side, or their sons, should be disabled from voting at 
elections, which was lost by 93 to 56. 


11 Whitlocke, 702. 2 Evelyn’s Diary, 148. Kennet’s Reg. 163. 3 Cla- 
rendon, 772. 
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2. Lentent Proceedings at the Restoration. 


The church and the king having been joined in all the late 
contests, both by those who attacked them, and those who 
defended them, ecclesiastical interests, resentments, and dni- 
mosities, came in to the aid of secular, in making the new 
settlement. Great lenity was shown at the Restoration for 
past offences, by unexampled and unimitated mercy to parti- 
cular men. This conduct would have gone far towards 
restoring the nation to its primitive temper and integrity, ‘‘ to 
its old good manners, its old good humour, and its old good 
nature,” if great severity had not been exercised immediately 
after, in looking forwards, and great rigour used to large 
bodies of men, which certainly deserves censure, as neither 
just nor politic. 

It was not just, because there is a veal and wide difference 
between moral and party justice. The one is founded in 
reason; the other takes its colour from the passions of men, 
and is but another name for injustive. Moral justice carries 
punishment as far as reparation and necessary terror require, 
—no further; party justice carries it to the full extent of our 
power, and even to the gorging and satiny of our revenge ; 


from whence it follows, that injustice and violence, once 


bogun, must become perpetual in the successive revolutions of 
parties, as long as these partics exist. 

It was not politic, because it contradicted the other 
measures, taken for quieting the minds of men. It alartned 
all the sects anew, confirmed the implacability, and whetted 
the rancour of some; disappointed and damped a spitit of 
reconciliation in others; united them in a common hatred to 
the church; and roused in the church a spirit of intolerance 
and persecution’. 

Hereditary, indefeasable right, passive obedience, and non- 
resistance, those corner-stones which are an improper founda- 
tion for any superstructure but that of tyranny, were made, 
even by parliament, the foundation of the monarchy; and all 
those, who declined an exact and strict conformity to the 
whole establishment of the church, even to the most minute 
parts of it, were deprived of the protection, nay, exposed to 
the prosecution of the state. Thus one part of the nation 
stood proscribed by the other; the least, indeed, by the 


1 Bolingbroke’s Dissert. on Parties, 64, Edin. 1773. 
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greatest ; whereas a little before, the greatest stood proscribed 
by the least. Roundhead and Cavalier were, in effect, no 
more. Whig and Tory were not yet in being. The only two 
apparent parties were those of churchmen and dissenters ; 
and religious differences alone; at this time; maintained the 
distinction *. 

In order to terminate existing controversies; and to bury all 
seeds of future discord; Charles H., in his declaration from 
Breda, had promised a general pardon to those who had been 
guilty of the recent rebellion, saving only such as should be 
excepted by parliament; and a few days after the king had 
landed, he published a preclamation, commanding his father’s 
judges to surrender themselves within fourteen days, on pain 
of being excepted from any pardon or indemnity, either as to 
their lives or estates; of which concessions some availed 
themselves’. | 

One of the first acts of the convention parliament, was to 
discuss this question, and upon which a diversity of opinion 
pervaded that assembly :—‘‘ every member having some friend 
whom he wished to shield from punishment, or some enemy 
whom he sought to involve in it: considerations of interest 
or relationship, of friendship or revenge, weighed more than 
the respective merits of the parties: but the lords, who had 
suffered greater injuries than the commons, entertained no 
other feelings, but those of a most sanguinary and revengeful 
character.” 

After considerable discussions, parhament enacted‘, that all 
injuries and offences agaist the crown or individuals, arising 
out of quarrels between political parties since the first of June, 
1637, should be pardoned, except as to fifty-one individuals 
actually concerned in the death of Charles I.:—of Vane and 
Lambert ;—of Lord Monson, Hazlerig, and five others, as far 
as regarded liberty and property;—of all judges in any high 
court of justice ;—and of Hutchinson, Lenthall; St. John, and 
sixteen others by name, as to eligibility to hold office; civil, 
military, or ecclesiastical. _— 

With respect to the nineteen régicides whio had volimtarily 
surrendered, it was yiélded to tle lords that they should be 

* Bolingbroke’s Dissert. on Partics, 61, 62, Edin. 1773: ie 

8 5 State Trials, 959. 7 Sonmiers’ Tracts, 437. 2 Hallam‘s Const. Hist. 
i. Stat, 12 Charles II, c. 11. Clarendon, 69, 7 Lingard, 363. 7 Hume, 
343, 354, . 
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tried for their lives; and, in return, it was conceded to the 
commons, that they should not be executed without a subse- 
quent act of parliament to be passed expressly for that 
purpose. 

Five-and-twenty of the original regicides had died previous 
to the Act of Indemnity, nineteen had absconded from [ng- 
land®, and twenty-nine were in custody®. The fugitives were 
attainted by act of parliament’, and the prisoners were brought 
to trial before a special commission, under which they were 
sentenced to death. 

The ten selected to suffer in the first instance were Harrison, 
Scott, Carew, Jones, Clement, and Scrope, all of whom had 
signed the royal death warrant; Cook, who had acted as soli- 
citor at the ‘“ High Court of Justice;” Axtell and Hacker, 
who commanded the guard at the royal execution ; and Peters, 
the clergyman: and, in two years afterwards, Barkstead, 
Corbet, and Okey*®, who had been delivered up by “the 
States,” where they had absconded for safety, were also exe- 
cuted®:—all of whom suffered death with firmness, considering 
their punishment as ‘“‘ martyrdom.” 

Notwithstanding the protracted suspension of regular 
government, the common law and judicial proceedings had, as 
between man and man in their private relations, experienced 
no essential change, and the only alteration needed, was the 
ancient style of process. 


3. Grant of Royal Revenues. 


The parliament having ascribed the recent national calami- 
ties to the parsimonious provision which had been made for 
the necessities of the crown, appointed a committee to con- 
sider of settling such a revenue on his majesty as might 


> 3 Ludlow, 113—-134. Hutchinson’s Hist. of Massachusetts Bay. Ezra 
beg Hist. of these “ Most Illustrious and Heroic Defenders of Liberty,” 

. 8. 1794. 

° 7 Lingard, 352, et seq. 2 Hallam’s Const. Hist. 44—444. 

7 In the Statute of Attainder, the lords and commons protested against 
the murder of the king; and declared, “that by the undoubted and funda- 
mental laws of this kingdom, neither the peers of this realm, nor the 
commons, nor both together, in parliament or out of parliament, nor the 
people collectively or representatively, nor any.other persons whatsover, 
ever had, have, hath, or ought to have, any coercive power over the persons 
of the kings of this realm.” 

8 3 Ludlow, 82. 5 State Trials, 1301—35. 1 Pepys, 252, 8. 

® 5 Howell’s State Trials, 947—1301, 1362. 2 Hallam's Const. Hist. 417. 
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maintain the splendour and grandeur of his kingly office, and 
preserve the crown from want, and from being undervalued by 
his neighbours. 

The committee reported, that the revenue of Charles I., 
from 1637 to 1641, averaged 900,000/., 200,000/. of which 
had arisen from illegal expedients; upon which the House 
raised the yearly revenue of Charles II. to 1,200,000U.' 

Although, from their oppressive nature, the landed pro- 
prietors had unceasingly sought to destroy tenures 7m capite 
and by knight service, yet the crown still possessed the 
patronage and emoluments of marriages, reliefs, and ward- 
ships: but the commons availing themselves of the concilia- 
tory disposition of the king, proposed that the crown should 
recelve an annual income of 100,000/. in lieu of the profits 
of the Court of Wards, &c. 

This is the first precedent in which a parliamentary revenue 
was conferred upon the crown, for surrendering a portion of 
its prerogative; and, at the same time, there are few statutes 
which secured national independence or abridged the royal 
prerogative in so extensive a manner, as that of 12 Charles II. 
c. 24, by which the Court of Wards was abolished, with all 
wardships and forfeitures for marriage by reason of tenure, all 
primer seisins, and fines for alienation, aids, escuages, homages, 
and tenures by chivalry without exception, save the honorary 
services of grand sergeanty; converting all such tenures into 
common socage, and abolishing the rights of purveyance and 
pre-emption. 

But this statute did not extend to inferior tenures, and 
although it relieved the lords of manors from the services which 
they owed to the crown, confirmed to them the services which 
they claimed from those who held by tenure of copyhold?*. 

Neither would these landed proprietors, who composed the 
majority in parliament, pay the commutation for their exclusive 
relief from the feudal services, but voted the produce of one 


1 Com. Journ. Sept. 4, 1660. Pepys’ Diary, March 1, 1664. Ralph, 
20, 88. 

2 ‘This act is said to have been drawn by L. C. J. Hale (3 Peere Williams, 
125); and it provided inter alia, that all tenures to be thereafter created by 
the king, of an estate of inheritance at common law, should be in free and 
common socage. But there is a proviso, that the act should not extend to 
prejudice the customs of the city of London, nor of any other city or town ; 
nor Berwick; nor to discharge any apprentice from his apprenticeship : 
and it has been held, that it does not affect burgage tenure. (Co. Lit. 
H. & B. 106 (a.)  M. and S. Hist. of Boroughs, 1691. 


Cuartes II, 
1649—1685. 


Revenues of 
Charles I. and II. 


Partial relief 
from feudal 
tenures. 


Parliamentary 
revenue con- 
ferred on the 
crown. 


Stat. 12 Charles 
II. c. 24, did not 
extend to inferior 
tonures. 


Politicians sel- 
dom actuated 
but by selfish 
ambition. 


422 THE HOUSE OF STUART. [Cx 


Ouanzzs II. moiety of the excise,—thus perpetrating an act of gross injus- 

1648-168." ‘~e, by compelling the poor to pay for the relief of the rich; 
but this is only an additional illustration of the proposition, that 
politicians are seldom actuated but by ‘‘ selfish ambition.” 

Introduction of The excise had been introduced by parliament, to liquidate 

rroenoes the charges of the war against the king; but was regarded as 
an unjust tax, and only tolerated under the plea of necessity, 
and upon a tacit understanding that it should terminate with 
that necessity. 

Parliament had, however, by this commutation for the 
feudal tenures, voted one moiety to the king, in perpetuity’; 
and, in order to raise the royal revenue to the amount which 
it had voted, passed three bills, to improve the receipt on wine 
licenses, to regulate the post-office, and to grant to the king 
the second moiety of the excise, for his natural life, in full of 
the yearly settlement of 1,200,0000.* | 


s 


4. Disbanding the Army. 


Declaration from Charles, in his declaration from Breda’, promised to liqui- 
a date the arrears of the army under General Monk, and to 
retain the officers and men in the royal service, upon the same 
pay and conditions which they then actually enjoyed. 

The nation could not regard but with distrust the existence 
of the army, which they were still supporting, by monthly 
assessments of 70,0007. Statutes were accordingly passed, 
liquidating all their arrears, and the corps disbanded, but in 
a manner so conciliatory as not to excite mutiny, or public 
dissatisfaction *. 

Origin of the But Charles, in order to have a ready instrument to effec- 

hele standing tyate his objects, retained in his service, under the name of 
“* Guards,” General Monk’s regiment, called the Coldstream, 
one other of horse, and another was formed out of troops 
brought from Dunkirk, which was the origin of our regular 
standing army’, 


__® Stat, 12 Charles I. ce. 24, Com, Jann. May 25, Noy. 8, 19, 21, Dec. 15, 


* Stat. 12 ae fre ce, 9, 1, 14, 24. 
274. 7 Lingard, 35 

® Ralph, 35. Life of James, 447, 1 Grose’s Military Antiquities, 61. 2 
Hallam’s Const. Hist. 427. 
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5. Titles to Property. 


Tt had been the policy of Cromwell to confiscato the estates 
of the royalists, and bestow them upon his adherents, in order 
to create a party that would possess 4 positive interest in 
opposing the restoration of the Stuarts. 

Charles, in his declaration from Breda’, in alluding to this 
subject, stated “‘ He was willing that all controversies in rela- 
tion to grants, sales, and purchases, should be determined in 
parliament, which could best provide for the just satisfaction 
of all who were concerned. LParliament, however, made no 
such provision, and the royalists conceived they wera unjustly 
treated. 

At the commencement of the rebellion, many royalists 
effected sales of their estates, and applied the produco towards 
alleviating tho pecuniary necessities of the king, and raising 
troops for his defence, and they, in consequence, had been re- 
duced to utter penury*; but 1t was now held they had no right 
to compensation, because their property had been voluntarily 
disposed of. 

The crown lands, and those which belonged to the church, 
and lay proprietors, had been disposed of in gifts, and by sales. 
The original proprictors reclaimed their propertics, forcible 
entries were made, and the possessors ejected, who had no 
legal claim to regain their possession, because they could not 
plead a title derived from an usurped authority. 

The crown, at the united request of both Houses, issued 
a commission to arbitrate between the revolutionary purr 
chasers and the royalists, and, by proclamation, recommended 
the latter to exercise lenity and conciliation ; but which advice 
wag not generally adopted*. 


6, The Parliament of 1661. 


The royalists, with a view of strengthening their party, eir- 
culated the doctrine, that the convention parliament, not 
having been called together by royal writ, was an assembly 
‘legally constituted, and that its proceedings were liable to be 


1 1} Lords’ Journ. 7, 10. 

* Kennet’s Register, 233. 7 Somers’ Tracts, 517, 557. Life of Claren- 
don, 99. 

* Stat. 12 Charles II.c. 17. 2 Kennet’s Register, 312. Clarendon, 183. 
4 Harris, 345. 7 Lingard, 360. 
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questioned by the courts of law, unless confirmed by a parlia- 
ment legally constituted, and the king, not expecting to derive 
any additional benefit from its continuance, commanded a 
dissolution’. 

The first proofs which the new parliament gave of its im- 
politic spirit, was by ordering the solemn league and covenant ; 
with the acts for erecting a high court of justice for the trial 
of Charles Stuart; for subscribing the engagement; for esta- 
blishing a commonwealth; for renouncing the title of the 
present king; and for the security of the protector’s person ; 
to be burned by the common hangman*: and although they 
passed, in consequence of the royal interposition, the late Act 
of Indemnity, without new exceptions, it was in direct opposi- 
tion to their expressed inclinations’. 

It was affirmed that the negative voice, and the command 
of the army, were rights inherent in the crown: to devise any 
bodily harm to the king, and to distinguish between his per- 
son and his office, were made treason; to call the king a 
heretic, or a papist, was declared to incapacitate the offender 
from holding any office in church or state; and the penalties 
of premunire were enacted against all who should assert that 
the parliament of 1641 was not dissolved, or that both Houses 
or either House, possessed legislative authority, independently 
of the sovereign *. 

At the same time, severe restrictions were imposed upon 
the press, to prevent the publication of books maintaining 
opinions contrary to the Christian faith, or the doctrine or 
discipline of the Church of England, or tending to the defa- 
mation of church or state, or of the governors thereof, or of 
any person whomsoever’. 

The bishops were restored to their legislative seats, in the 
House of Lords‘, and the treasonable proceedings which had 
attended their exclusion, were productive of a statute which, 
after reciting that it had been found, by sad experience, that 
remonstrances and declarations, and other addresses to the 
king, or to both or either Houses of Parliament, for alterations 
of matters established by law, for the redress of pretended 


1 Life of Clarendon, 74; vide etiam 6 Parl. Hist. 145, 147. 

* Com. Journ. May 17, 1661. 

* Life of Clarendon, 71. Com. Journ. June 14, 1661. 6 Parl. Hist. 209. 
2 Hallam’s Const. Hist, 439. 

* Stat. 13 Charles IT. cc. 1 and 6. 

* Clarendon, 181. 7 Lingard, 368. 6 Stat. 13 Charles II. c. 2. 
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grievances in church or state, had been made use of to serve Cuanzes II. 


the ends of factious and seditious persons, gotten into power, to ~ 


the violation of the public peace, provided that no petition or 
address should be presented to the king, or either House of 
Parliament, by more than ten persons; nor that any one 
should procure above twenty persons to consent or set their 
hands to any petition for alteration of matters established by 
law, in church or state, unless with the previous order of three 
justices of the county, or the major part of the grand jury’, 
under the liability of being fined 100/. and imprisoned for 
three months. 


7. Punishment of the Regicides. 


The political parties still regarded each other with suspi- 
cion, reports of treasonable conspiracies were circulated against 
the nonconformists, and the denounced were arrested, con- 
victed, and executed; and parliament, ‘eager for prey,” 
directed their attention to those surviving regicides who were 
confined in prison. 

The Lord Monson, Sir Henry Mildmay, and Robert Wallop, 
were pinioned upon hurdles, and drawn through the streets 
with halters round their necks, to the gallows at Tyburn’; 
and those who had been excepted from the penalty-of death, 
enjoying titles of honour, were degraded. 

A bill for the execution of those regicides who had sur- 
rendered themselves in consequence of the royal proclamation, 
was passed by the commons, and carried to the lords, who, 
after having had it once read, and examined the prisoners at 
their bar, refrained, by the secret commands of the king’, 
from pursuing any ultimate proceedings’. 

Allusion has been made to that statute‘ which gave indem- 
nity to all persons obeying a king for the time being, however 
defective his title: and, as a constitutional principle, esta- 
blished the duty of allegiance to the existing government. 

The commons, in order to wreak their vengeance, disre- 
garded the inclinations of the king’, by instituting a criminal 


7 Stat. 13 Charles II. c. 5. 

1 7 Lingard, 370. * Clarendon’s Notes in Clar. Pap. iii. App. xlvi. 

3 Com. Journ. July 1, 1661; Jan. 27, Feb. 1, 3, 1662. 11 Lords’ Journ. 
375, 380. 1 Pepys, 243. * Vide ante. 154, 155. 

5 Com. Journ. July 1, Nov. 22, 1661; Jan. 10, Feb, 19, 1662. 
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process against Vane and Lambert, and though the convention 
parliament had refused to except them from the penalty of 
death, yet, on account of the declaration from Breda, had 
recommended them to mercy in case of their conviction, which 
recommendation had been favourably received °. 

They were indicted for overt acts of high treason against 
Charles IJ., by their exercise of civil and military functions 
under the commonwealth; though not, as far as appears, ex- 
pressly directed against the king’s authority, and certainly not 
against his person’. 

The question was not whether a right to the crown de- 
scended according to the laws of inheritance; but whether 
such a right, divested of possession, could challenge allegiance 
as a bounden duty, by the Jaw of Mngland,—but it is clear a 
king, “that hath right, and is out of possession,” 1s not within 
the statutes of treasons®. 

Vane urged, in justification of his conduct, that by the statute 
which rendered the Long Parliament indissoluble without its 
own consent, the two Houses were raised to a power equal and 
co-ordinate with that of the king, and possessed a right to re- 
strain oppression and tyranny: by the war which followed be- 
tween these equal authorities, the people were placed in a new 
and unprecedented situation, to which the former laws of treason 
could not apply: after the decision by the sword, “a decision 
given by that God, who, being judge of the whole world, does 
right, and cannot do otherwise,” the parliament became, de 
facto, in possession of the sovereign authority, and whatever 
he had done in obedience to that authority was justifiable, by 
the principles of civil government, and the statute of 11 
Henry VII. 

The judges, however, determined that Charles, in virtue of 
the succession, had been king de facto, as well as de jure, from 
the moment of his father’s death, though “ kept out of the 
exercise of hig royal authority by traitors and rebels:” and 
as he was the only person then claiming kingly power, he 
was to be considered as a king in possession, and in the actual 
exercise of his authority’, 


* Com. Journ. Aug, 28, Sept. 5, 1660. 11 Lords’ Journ. 156. 7 Lingard, 370. 

7 2 Hallam’s Const. Hist. 440, 441. | 

* 3 Inst. 7. Bagot’s Case, 9 Edward {V. Higden’s View of the English 
Constitution. 2 Hallam’s Const. Hist. 442. Vide ante, 111, 154, 155, 

* 6 State Trials, 119—186. 7 Lingard, 373. 7 Hume, 381. 
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Parliament being determined to immolate a victim, sentence 
of death was passed and executed upon Vane; but Lambert 
was confined, as a prisoner, in Guernsey, for thirty years’*,— 
thus affording an additional instance that law, justice, or a 
sense of honour, are practically held by popular assemblies 
in utter scorn, where a party object is to be obtained, or 
where a political enemy is to be butchered. 


8. The Corporation Act. 


Although the courtiers, who were desirous of extending the 
powers of the crown, were predominant in parliament, yet it 
was impossible for them to be absolute as long as the presby- 
terlans retained possession of the corporate and borough offices ; 
accordingly the ‘‘ Corporation Act” was introduced, to eject 
the latter from such local authority. 

By that statute, commissioners were appointed, with the 
power of removing at discretion every mdividual holding 
office in or under any corporation in the kingdom; and that 
all persons retaining their situations should qualify them- 
selves, by renouncing the solemn league and covenant, by 
taking the oaths of allegiance and supremacy, and by declaring 
upon oath their belief of the unlawfulness of taking up arms 
against the king on any pretence whatsoever, and their abhor- 
rence of the traitorous doctrine, that arms might be taken up 
by his authority against his person, or against those that were 
commissioned by him; and that no future officer should be 
eligible who had not, within the year preceding his election, 
taken the sacrament according to the rite of the Church of 
England. 

In an abstract sense, this act was most unjust, because its 
effect was to destroy the political power of the presbytcrians, 
who had been instrumental in effecting the Restoration; and 
by the. Act of Uniformity, their ecclesiastical influence was 
annihilated. 

This statute likewise produced great change in the consti- 
tution of many of the boroughs, and vested the municipal 
franchises in non-residents, whose rights to exercise either the 
parliamentary or municipal franchises, arose from political 
depravity. 


10 Com. Journ. Aug. 28, 1660. 11 Lords’ Journ. Sept. 5, 1662. 
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9. The Triennial Act. 


The absolute notions of the king were exemplified from his 
conduct in effecting the repeal of the Triennial Act, in which 
he, in effect, avowed a design forcibly to prevent the execution 
of the laws’. It was generally thought that no parliament, 
under that act, could sit for more than three years; but the 
king, on opening the parliamentary session of 1664, stated 
that he had often read over that bill, and, though there was 
no colour for the fancy of the determination of the parliament, 
yet he would not deny that he had always expected them to 
consider the wonderful clauses in that bill, which passed in 
a time very uncareful for the dignity of the crown, or thie 
security of the people. He requested them to look again at it. 
For himself, he loved parliaments; he was much beholden to 
them; he did not think the crown could ever be happy 
without frequent parliaments. ‘ But assure yourselves,” he 
concluded, ‘if I should think otherwise, I would never suffer 
a parliament to come together by the means prescribed by 
that bill ®.” 

Notwithstanding this language, parliament passed a bill for 
the repeal of that which had been unanimously enacted, in 
1641, as the basis of constitutional monarchy; the preamble 
reciting, that the Tricnmal Act was ‘in derogation of his 
majesty’s just rights and prerogative inherent in the imperial 
crown of this realm, for the calling and assembling of parlia- 
ments’;” and then repeals every clause and article. But the 
opposition were sufficiently powerful to have a proviso in- 
serted, that parliaments should not, in future, be intermitted 
for above three years at the most; so that, in principle, the 
Triennial Act still subsisted, but without security to enforce 
its observance; and the necessity of such securities was thus 
evinced, that nearly four years elapsed between the dissolution 
of Charles’s last parliament and his death. 


1 Vide ante, 393. 2 11 Lords’ Journ. 582. 
®> Com. Journ. March 28, 1664. Clarendon, 281. Stat. 16 Charles II. 
c.1. 2 Hallam’s Const. Hist. 448. 
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10. Religious Dissensions. 


Christianity 1s religious virtue,—it is universal love: and 
much is it to be regretted that it should ever have been made 
an engine of power,—a banner of popularity,—or a badge of 
party. 

Bigotry, when associated with politics, as exemplified by 
the Roman Catholics and the puritans, besides the black 
passions to which it directly gives birth, covers with a pre- 
tended holy garb, even to one’s own eyes, the most selfish and 
malignant; while by shutting against its opponents every 
avenue of sympathy, the real source of moral feeling, it stifles 
the voice of conscience, and, by gaining the support of a fac- 
tion, kindles indignation against public reproach, that would 
otherwise humble the guilty under its lash. 

One of the last acts of Charles I. was to address the fol- 
lowing exhortation to his son, and which contains an accurate 
view of the English Catholic church, and of the constitutional 
loyalty of its members. ‘“ If you never see my face again, 
and God will have me buried in such a barbarous imprison- 
ment and obscurity, wherein few hearts that love me are per- 
mitted to exchange a word or a look with me, I do require 
and entreat you, as your father and your king, that you never 
suffer your heart to receive the least check against, or dis- 
affection from, the true religion established in the church of 
England. I tell you I have tried it, and after much search 
and many disputes, have concluded it to be the best in the 
world, not only in the community as Christian, but also in 
the special notion as reformed; keeping the middle way 
between the pomp of superstitious tyranny, and the meanness 
of fantastic anarchy. . . . Not but that the draught 
being excellent as to the main, both for doctrine and govern- 
ment in the Church of England, some lines, as in very good 
figures, may haply need some correcting and polishing ; which 
might here easily have been done by a safe and gentle hand, 
if some men’s precipitancy had not violently demanded such 
rude alterations as would have quite destroyed all the beauty 
and proportions of the whole. . . . The scandal of the 
late troubles, which some may object and urge to you against 
the Protestant religion established in England, is easily 
answered to them, or your own thoughts, in this,—that scarce 
any one who hath been a beginner, or an active persecutor, of 
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Cuanxes Il. this late war against the church, the laws, and me, either was, 

PO NBs og és, a true lover, embracer, or practiser of the Protestant 
religion established in England, which neither gives such 
rules, nor ever before set such examples ?.” 

The nation di- When the restoration of Charles 1]. occurred, the nation 

Daas: were divided into three religious parties; viz., the members 
of the English Cathelic church, the Roman Catholics, and the 
dissenters,;—comprising the presbyterians, the independents, 
and the anabaptists. 

Liberty of con- Charles, in his declaration from Breda*, had promised to 

rape ahaa grant liberty of conscience, so that “‘no man shall be dis- 

ron of Charles quieted or called in question for differences of opinion in 

~ matters of religion, which do not disturb the peace of the 
kingdom; and that we shall be ready to consent to such an 
act of parliament as, upon mature deliberation; shall be offered 
to us for the full granting that indulgence,”—but no allusion 
was made to the church establishment. 

Proposed resto. The ejected ministers of the Anglican church, who had 

satin ofvig's endured, for their attachment to its discipline and to the 

ofthe Anglican crown, 80 Inany years of poverty and privation, had a just 
claim to be restored to their original rights: and the com- 
mons, previous to the advent of Charles, prepared a bill of con- 
firmation and restoration, with the two-fold object of replacing 
in their benefices, but without their legal right to the inter- 
mediate profits, the episcopal clergy, who, by ejection or forced 
surrender, had made way for intruders; and at the same time 
of establishing the possession, though originally usurped, of 
those against whom there was no claimant living to dispute it, 
as well as of those who had been presented on legal vacancies®, 
—so that an usurped possession was confirmed where the 
lawful incumbent was dead‘. 

This Act of Conciliation gave great offence to the Anglican 
church, whose just suspicions of the presbyterians and other 
sects, as regarded the supremacy of the Anglican church, had 
in no ways relaxed; but the king was obliged to pursue a 
course of hypocritical and expediential policy, in order to 
make, if possible, both parties his adherents,—as it was im- 
possible for Charles directly to expel the presbyterians without 
being guilty of ingratitude, as they had zealously exerted 
themselves to procure his restoration, and, which perhaps 


? Southey’s Book of the Church, 510, 611. * 11 Lords’ Journ. 7, 10. 
8 Stat. 12 Charles 11 e: 17. 42 Hallam’s Coust. Hist. 430, 431. 
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operated as a more powerful argument, that party still main- 
tained considerable political influence. 

The dissenters from the Anglican church urged upen the 
king the utility of a general religious union, and that it could 
only be attained by the terms of communion being confined to 
points which were deemed essential, each party conceding the 
rest: and they transmitted their proposals to the king. 

These proposals commenced by four preliminary requests : 
that serious godliness might be countenanced,—that a learned 
and pious minister, in each parish, should be encouraged,— 
that a personal public owning of the baptismal covenant 
should precede the admission to the Lord’s-table,—and that 
the Lord’s-day should be strictly sanctified. 

They then intimated that Archbishop Usher’s system of 
episcopal government should be the ground-work of the 
accommodation. It provided, that the concerns of the church 
should be transacted by four graduated synods and a national 
council. 

1, The rector or pastor, and churchwarden or sideman, 
were to form a parochial synod, that should meet weekly, and 
take notice of those who lived scandalously, and admonish 
them; and if they wero not reclaimed, report them to the 
monthly synod. | 

2. Every rural deanery of the established church was to 
have a superintendent called a suffragan: he and the rectors 
or pastors within the circuit, were to form the suffragan synod ; 
it was to mect monthly, to receive the report of the parochial 
synod; to notice, and, if necessary, censure all new opinions, 
heresies, schisms, within the district. 

3. A certam number of the deaneries or suffragansies was 
to constitute a diocese, under the government of a bishop or 
superintendent. Once or twice im every year le was to hold 
an assembly of the suffragans, and rectors and pastors, within 
his diocese. This was to constitute a diocesan synod; here, 
matters of particular moment were to be discussed, and 
appeals from the synod of suffragans and rectors were to be 
received, and all questions in it were to be determitied by a 
plurality of the voices of the suffragans. 

4, All the bishops or superintendents within each of the 
two provinces of Canterbury and York, and the rectors or 
suffragans of their dioceses, and of a certain number of the 
clergy, to be elected out of the diocese to which they belonged, 
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were to form a provincial synod, that should be held in every 

year. The primate of each province was to preside over 
this assembly, as moderator. It was to receive appeals from 
the diocesan synod. 

5. But the assemblies of each province might unite, and 
form a national council. Here appeals from all inferior synods 
might be received, all their proceedings examined, and such 
ecclesiastical constitutions, as concerned the state and church 
of the whole nation, might be established. 

This presbyterian scheme was accompanied by proposals, in 
which the,dissenting ministers acquiesced in a Liturgy; but, 
without absolutely rejecting the surplice, the use of the cross 
in baptism, the bowing at the name of Jesus, and other cere- 
monies, they observed, that the church service was perfect 
without them; that they were rejected by most of the Pro- 
testant churches abroad, and that they had been the cause of 
much disunion and disturbance in England. They requested 
that none of their ministers might be ejected from sequestered 
livings, the incumbents of which were dead; that no oaths, 
subscriptions, or renunciation of orders, might be required of 
them, until there should be a genera] settlement of the reli- 
gious concerns of the nation °. 

The king communicated these propositions to the bishops ; 
some were for concessions to the dissenters, others for an 
immediate and absolute rejection of their advances. 

The answer of the bishops was expressed in guarded terms. 
They observed, that the law had sufficiently provided for 
many of the regulations solicited,—for those particularly 
which were mentioned in the four preliminary requests; that 
the bishops were willing to allow liberty of conscience, but 
could not allow conventicles, as these were dangerous to the 
state; that the Common Prayer was altogether unexception- 
able, and could not be too-strictly enjoined; yet that they 
were willing to revise it, if his majesty should think it proper ; 
they were willing that extemporary prayer might be used, 
both before and after the service, but they were unwilling to 
part with any of the ceremonies’. 

The government perceived that all parties were inclined for a 
religious controversy, which, if not checked, would plunge the 
country into a renewal of its recent calamities; accordingly 
the king was advised to interfere as umpire, and a declaration 


° 2 Collier’s Hist. 871—873. 6 3 Butler’s Hist. Rom. Cath. 4—8. 
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was prepared, in which, after avowing his attachment to Caanvzs II. 
episcopacy, and- that it might be so modified as to reconcile 1°4#—1685. 
the existing differences of opinion, commanded,—first, with Declaration of 
respect to jurisdiction, that no bishop should exercise any ™°""* 
illegal or arbitrary authority, or pronounce ecclesiastical cen- 

sures, or celebrate ordinations without the assistance and 

advice of his chapter, and of an equal number of presbyters 

deputed by the clergy of the diocese, or confirm in any church 

without the information and consent of the minister; and, 

secondly, with regard to the religious scruples of the Presby- 

terians, that the reading of the Liturgy, the observance of the 

ceremonies, the subscription to all the Thirty-nine Articles, 

and the oath of canonical obedience, shold not be exacted 

from those who objected to them through motives of con- 

science’; and the king resumed his promise at Breda for 

religious toleration. 

The convening of a future synod, in order that religious pissatisfaction 
dissensions might be finally settled, having been alluded to, ° the Presbyte 
dissatisfied the presbyterians, as they desired a permanent, 
not a temporary arrangement, and this party framed a bill 
to convert the royal declaration into a law; but it was nega- 
tived by the House, and soon afterwards the parliament was 
dissolved °. 

The king having promised that the Book of Common Religious as- 

Prayer should be revised by a commission of divines from fayoy |” 
both communions, conferences for such an object were held 
between the bishops and presbyterians, at the Savoy, in May, 
1661; but after protracted discussions, both parties inflexibly 
adhered to their original opinions, and reported to the king, 
that they agreed as to the end, but could come to no agree- 
ment as to the means’. 

To enter into particulars would be superfluous. Disputes 
concerning religious forms are, in themselves, the most frivo- 
lous of any, and merit attention only so far as they have 
influence on the peace and order of civil society’. 

The convocation was assembled on May 8, 1661, and its the convocation 
principal business was the alteration of the “Common “1 


7 11 Lords’ Journ. 179. 2 Neal, 575—A80. Vide etiam Kennet, Reg. 
280. Oldmixon, 488. 7 Lingard, 364. 

® Com. Journ. Nov. 28, 1660. Clarendon, 76. 6 Parl. Hist. 141, 152. 
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Prayer,” and the grant of a subsidy; being the last instance 
in which that authority was exercised by the clergy in con- 
vocation”, 

This assembly exercised civil and ecclesiastical powers. 
They granted money to the crown, which was levied by 
ecclesiastical authority, till the reign of Henry VIII.; from 
which period, each several contribution was confirmed by an 
act of parliament; the sum paid depended on a poundage 
upon the value of each preferment; but the values could 
hardly have been those in the King’s Book, since this very 
convocation formed a committee for reviewing the book of 
subsidies. The bishops were the collectors’*. During the 
rebellion, the clergy'* had been taxed with the laity, a 
method which, being found more convenient, was subse- 
quently adopted. The change was effected by a private 
arrangement between Sheldon and Lord Chancellor Claren- 
don, without any specific act of parliament. By Stat.16 & 17 
Charles II. ¢. 1, which granted an aid of 2,477,500/., the 
spiritual revenues which became chargeable under it, were 
released from the last two years of the late subsidy (1665). 
From this time the clergy‘ have paid the same taxes with 
the rest of their fellow subjects, and voted for members of 
parliament; an alteration which, whether for evil or for good, 
has extinguished the political existence of the convocation”. 

The most important alterations made in the Common 
Prayer, were as follow. 

1. The new or authorised version of the Bible was adopted 
in it, except in the Psalms, the ten commandments, and the 
sentences in the communion service. 

2. The morning prayer was printed separate from the 
evening, such prayers as are common to both being reprinted, 
and the last five prayers in each were introduced from the end 
of the Litany. 

3. The occasional prayers, which stood connected with the 
Litany, were now divided from it. The prayers in the Ember 
weeks were inscrted, (the latter of them from the Scotch 
Liturgy,) as well as that for the parliament, and for all con- 
ditions of men; at the same time, the general thanksgiving, 
and that for restoring public peace at home, were added. 

11-9 Shori’s Church Hist. 258. 

32 § Strype’s Annals, 483. Vide ante, 97-—99. 
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4. Some few new collects were inserted, some changed, and 
verbal alterations introduced into many. Church was generally 
substituted for congregation. 

5. In the communion service the exhortations were a good 
deal changed, and directed to be read on some previous Sunday 
or holyday, and communicants were directed to give notice of 
their intention the day before. The admonition about transub- 
stantiation was again introduced, with some alterations from 
that of 1552. 

6. The service for the baptism of those of riper years, and 
the form of prayer to be used at sea, were also introduced. 

7. The five last prayers in the visitation of the sick. 

8. The consent of the curate is now required for confirma- 
tion, though the bishop may, if he see fit, confirm without it; 
and this rite is not made a sine gua non for receiving the 
Lord’s Supper. 

9. The absolution in the Visitation of the Sick is left to 
the judgment of the curate, by the insertion of the clause, “ if 
he humbly and heartily desire it.” 

10. In the churching of women, the service may now be 
performed from the desk, and the psalms are changed. The 
newly married couple are not now required to receive the 
Lord’s Supper. The font is now to be placed conveniently by 
the direction of the ordinary, and the words, in the latter part 
of the Catechism, ‘“ Yes, they do perform them by their 
sureties, who promise and vow them both in their names,” 
&e., are changed to, “‘ Because they promise them both by 
their sureties,” &c. 

Of these, 5, 8, 9, increased the discretionary power of the 
curate with regard to admonition, but afforded him not any 
judicial authority; and herein probably the real interests of 
Christianity were consulted: and the alterations effected in 
1 and 5, were in compliance with the wishes of the non- 
conformists ; and the introduction of the general thanksgiving 
and many verbal alterations, were suggested by them”. 

There are at the end of the Prayer Book four services, 
which form no part of the book itself, namely, the Gunpowder 
Treason,—the Martyrdom of Charles I.,—the Restoration,— 
and the King’s Accession; and although by Stat. 3 James I.c.1, 
and 12 Charles IJ. ec. 14, 30, November 5, January 30, and 
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May 29, are days appointed to be kept holy, yet no service is 
appointed; and the authority for all these services is exclu- 
sively derived from an order by the king in council. 

Although it is politic in national convulsions that social 
order should be restored with as little alteration as possible, 
yet no national church can exist, unless her ministers be 
zealous advocates of the details of its services. 

At the restoration, the Act of Uniformity under Elizaboth 
came into operation ; the object of that statute was to punish 
and finally to exclude those ministers who were not ready to 
conform with the rubrics and services of the Anglican church. 

The Act of Uniformity, Stat. 13 & 14 Charles IT. c. 4, was 
intended, and justly, to exclude from the church, those who did 
not declare their assent and consent to everything contained 
therein. It enacted, that the revised Book of Common 
Prayer, and of ordination of ministers, and no other, should 
be used in all places of public worship ; and that all beneficed 
clergymen should read the service from it within a given time, 
and, at the close, profess in a set form of words their unfeigned 
assent and consent to everything contained and preseribed in it. 

Dr. Lingard observes, many objected to this declaration: 
‘In obedience to the legislature, they were willing to make 
use of the book, though they found in it articles and prac- 
tices of the truth and propriety of which they doubted; but to 
‘assent and consent’ to what they did not really believe or 
approve, was repugnant to the common notions of honesty and 
conscience’’;” to which it may be answered, Why beholdest 
thou the mote that is in thy brother’s eye, but considerest not 
the beam that is in thine own eye? 

It was also provided, that no person should administer the 
sacrament, or hold ecclesiastical preferment, who had not 
received episcopal ordination; and that all incumbents, digni- 
taries, officers in universities, public schooliasters, and private 
tutors, should subscribe a renunciation of the covenant, and a 
declaration of the unlawfulness of taking up arms against the 
sovereign under any pretence; these provisions were protested 
against by the Presbyterians, but they were unable to effect an 
alteration '®, and the non-conformist clergymen were ejected”. 


7 7 Lingard, 376. 18 11 Lords’ Journ. 573, 577. 
© Neal, 625—636. Kennet’s Reg. 807. Lurnet, 185. 2 Hallam’s 
Const. Ilist. 462. 
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Dr. Lingard remarks**, that the Act of Uniformity might 
have been necessary for the restoration of the church to its 
former discipline and doctrine; but if such was the intention 
of those who formed the declaration from Breda, they were 
guilty of infidelity to the king, and of fraud to the people, by 
putting into Ais mouth language, which, with the aid of 
equivocation, they might explain away; and by raising in 
them expectations, which it was never meant to fulfil®’. 

But the fact was, every attempt was made by the English 
Catholic church to conciliate dissenters; and nothing, save 
the utter annihilation of the Anglican church, would have 
appeased the malignancy of their hatred; in truth, as Claren- 
don observed, “ 1t was an unhappy policy, and always unhap- 
pily applied, to imagine, that dissenters could be recovered or 
reconciled by partial concessions, or by granting less than they 
demanded. Their faction was their religion.” 

Charles, when in exile, had frequently expressed his abhor- 
rence from the penal laws by which the Roman Catholics 
were oppressed**, and his base apostasy after the restoration, 
confirmed his previous sentiments*’. But whatever may have 
been the feelings by which the sovereign was actuated, how- 
ever desirous to befriend the Roman Catholics, he found it 
impossible to conquer the inplacability which the parliament 
and people entertained against that sect’; im fact, the main- 
tenance of the Church of Iingland was nearer and dearer to 
the country, than the crown itself. 

Although the House had resolved to abolish the writ de 
harctico inguirendo, and also to repeal the statutes which im- 
posed the penalties of treason on Roman Catholic clergymen 
found within the realm, or those of felony on the harbourers 
of such clergymen, or those of premunire on all who main- 
tained the authority of the Bishop of Rome; yet this measure 
of relief did not equal the expectations of the laity, who 


#0 7 Lingard, 378. 7 

#1 Vide etiam Kennet’s Hist. Charles IJ. 252. Collier, 878. Baxter, 338. 

22 Clarendon, 140. 

*3 "lhe suspicions against Charles and James, of their Roman Catholic 
belief, were so universal, that parliament, in its first session, had made it 
penal to say, that “the king was a papist, or popishly affected.” Stat. 13 
Charles I]. c. 1; vide etiam, as to the king’s religious opinions, 2 Carte’s 
Letters, 264. 3 Clar. State Papers, 602. 2 Carte’s Life of Ormond, 255. 
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sought to be freed from the fines and forfeitures of recusancy, 
and relief was ultimately lost, in consequence of dissensions 
which arose whether the jesuits should, or should not, partici- 
pate in its immunities*. 

The presbyterians, the independents, and the Roman Catho- 
lies, unceasingly persecuted the king** for a performance of the 
promise which he had made at Breda relative to religious 
toleration. It was contended that the sovereign possessed, in 
virtue of his supremacy, the right of suspending penal Jaws in 
matters of religion; and that Jaines I. and Charles I. had 
raised a yearly revenue by the sale of such protections. 

The king issued a proclamation acknowledging his declara- 
tion at Breda, and stated “that as in the first place he had been 
zealous to settle the uniformity of the Church of England in 
discipline, ceremony, and government, and shall ever con- 
stantly maintain it; so as for what concerns the penalties upon 
those who, living peaceably, do not conform themselves there- 
unto,” —‘ he should make it his special care, so far as in him 
lay, without invading the freedom of parliament, to incline 
their wisdom next approaching sessions, to concur with him in 
making some such act for that purpose, as may enable him to 
exercise, with a more universal satisfaction, that power of dis- 
pensing, which he conceived to be inherent in him*7.” 

In accordance with this declaration, a bill, in 1663, was 
introduced into the lords, enabling the king to dispense at his 
discretion with the laws and statutes requiring oaths or sub- 
scriptions, or obedience to the doctrine and discipline of the 
established church. 

The lords and commons regarded these proceedings with a 
just distrust of the motives, and a determination to thwart the 
wishes, of their papist sovereign; the commons presented an 
address, denying that any obligation lay on the king, by virtue 
of his declaration from Breda, which must be understood to 
depend on the advice of parliament, and intimating he possessed 
no such dispensing prerogative as was claimed, and contended 
that the indulgence which was sought, would amount to the 
legal establishment of schism, would expose his majesty to the 


25 11 Lords’ Journ. 276, 286, 299, 310. Kennet’s Reg. 469, 476, 484, 495. 
Orleans, 236. 2 Butler's Mem. of Catholics, 27. 4 Ibid. 142. 1 Burnet, 
194. Clarendon, 143. Kennet’s Reg. 476, 496. 7 Lingard, 381. 

26 Baxter’s Life, 11. 429. 
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ceaseless importunities of the dissenters, would lead to the 
multiplication of sects and sectaries, and, ending in universal 
toleration, would produce disturbance instead of tranquillity, 
because men of every religious persuasion form a distinct body, 
pursuing their peculiar interests, and acting in accordance with 
their peculiar prepossessions®®; in fact, Clarendon, and other 
ministers of the crown, arrayed themselves in opposition to the 
proposed enactment, and its failure was the result”. 

Assuming that no just causes of suspicion existed against 
the Roman Catholics and puritans; yet, when religious bigotry 
was excited, persccution, as Its invariable sequence, ensued, 
and the spirit of conciliation was disregarded; thus, when 
the king solicited permission to shelter those of the Rowan 
Catholics, who had served the royal cause, from the extreme 
severity of the penal statutes, both Houses presented an address 
for a proclamation ordering all Catholic priests to quit the 
kingdom, under the penalty of death; and the king was obliged 
to acquiesce in such request. And at the close of the session 
another address was presented, that the king should put in 
execution all the penal laws against Catholics, dissenters, and 
sectaries of every description *. 

The Triennial Act *' was the price which parliament gave 
to the crown for its consent to the ‘“ Conventicle Act.” This 
statute was for the purpose of ‘ suppressing seditious conven- 
ticles,” and by which all meetings of more than five indivi- 
duals, besides those of the family, for religious worship not 
according to the Book of Common Prayer, were declared 
seditious and unlawful conventicles:—and that the punish- 
ment of attendance at such meeting by any person above sixteen 
years of age should be, for the first offence, a fine of 5/., or 
imprisoninent during three months; for the second a fine of 
10/., or imprisonment during six months; for the third a fine 
of 100/., or transportation for seven years; and that if the law 
was transgressed more than thrice, the fine at each repetition 
of the offence was to be augmented by the additional sum of 
100/**. Conventicles could be prevented by force, or broken 


28 Com. Journ. Feb. 27, 28, 1663. 

#9 11 Lords Journ. 478, 482, 486, 491. 

89 Ibid. 558, 578. Com. Journ. April 27, May 30, 1663. 2 Hallam’s 
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3) Stat. 16 Charles II. c. 1. Vide ante, 428. 
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into; but the house of a peer could not be searched without: 
the presence of two magistrates. Thus was established an 
unprecedented system of penalties and persecutions. In addi- 
tion, the language of this law was ambiguous, its interpretation 
entrusted toa single magistrate, with powers to convict without 
the intervention of a jury, and was productive of very unjusti- 
fiable proceedings. But the parliament were at this period 
equally prejudiced against all dissenters; the only distinction 
that existed was, that the papists were more feared, the puritans 
were more detested. 

During the plague, the presbyterian ministers availed 
themselves of the opportunity to disseminate libels . against 
the court and the clergy, which caused a statute to be passed, 
by which all persons in holy orders who had not subscribed 
to the Act of Uniformity, were directed to swear that it was 
not lawful, upon any pretence, to take arms against the 
king; and that they did abhor that traitorous position of 
taking arms by his authority against his person, or against 
those that are commissioned by him, and would not at any 
time endeavour any alteration in churcli or state. If any 
refused to take such oath, they were to be incapable of 
teaching in schools, and prolnbited from coming within five 
miles of any city, corporate town, or borough sending mem- 
bers of parliament, or of any village where they had exercised 
their ministerial duties, under a penalty of 40/., and six 
months imprisonment for refusing to take the oath of non- 
resistance; thus consigning the non-conforming ministers to 
utter penury and banishment®. 

The question of resistance is one which subjects ought never 
to remember, and rulers never to forget, and therefore this 
statute was impolitic; and the declaration concerning church 
government was politically injurious; but the government were 
aware that the republican party were exerting their infamous 
energies to establish a commonwealth, and consequently it 
became requisite to adopt very coercive principles™. 

The banishment of Clarendon™ caused that ministry which 


33 Baxter, iii. 2, Neal, 652. 1 Burnet, 393. 11 Lords’ Journ. 700. 
Clarendon, 217, 290. 4 Wilk. Conc. 583. 7 Somers’ Tracts, 586. 
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had been established at the restoration to be dissolved, and the 
component members of the new ministry were more disposed 
to religious toleration, and the design was to act on the prin- 
ciple of the declaration of 1660, so that presbyterian ordinations 
should pass sub modo*, 

But the sentiments of the commons towards religious 
dissenters were such, that all attempis at conciliation were 
rendered abortive, and they voted an address to the king, to 
put in execution all the laws against non-conformists and 
papists; and afterwards a bill was passed and sent to the 
lords, but which failed, in conscquence of a prorogation, having 
for its object the continuance of the existing penalties against 
frequenters of conventicles*’. 

In 1670, the Conventicle Act having expired, Stat. 22 
Charles II., c. 1, was passed, which reduced the penalty to 5s. 
for the first offence of being present at a conventicle, and to 
10s. for all subsequent ones; but imposed a fine on the preacher 
of 202. for the first, and 40/. for each future offence; and in case 
the preacher fled, it made any one present liable to pay a 
portion of his fine, not exceeding 10/., and subjected tho 
owner of the premises to a fine of 20/., and the magistrates 
who neglected to enforce the provisions of such law were hable 
to certain fines*”. 

In consequence of this enactment, spies and informers mul- 
tiplied; the dissenting clerical ministers found it necessary to 
abscond; houses were entered by force, and searched without 
ceremony; and the mates were dragged to prison, and con- 
demned to pay fines. 

The quakers, persisting in the exercise of their religious 
rites, two of their preachers, Penn and Mead, were indicted 
for a riot, and, because a jury acquitted them, the jurors were 
fined forty marks each, and committed to prison; and the pri- 
soners, though acquitted, were sevcrely punished for contempt, 
in refusing to be uncovered in the presence of the court”. 

During the war with Holland, serious alarm had arisen that 
the malcontents had leagued themselves with the enemy; and 
Charles, for the purposes of conciliation, published, in 1672, a 
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declaration, stating that the experience of twelve years had 
proved the inefficacy of coercive measures in matters of religion ; 
that he found himself obliged to make uso of that supreme 
power in ecclesiastical matters, which was not only inherent in 
him, but had been declared and recognised to be so by several 
statutes and acts of parliament; that it was his intention and 
resolution to maintain the Church of England in all her rights, 
possessions, doctrine, and government; that it was moreover 
his will and pleasure that all manner of penal laws in 
matters ecclesiastical, against whatsoever sort of non-con- 
formists or recusants, should be from that day suspended; 
and that, to take away all pretence for illegal or seditious con- 
venticles, he would license a sufficient number of places and 
teachers for the exercise of religion among the dissenters, which 
places and teachers so licensed should be under the protection 
of the civil magistrate; but that this benefit of public worship 
should not be extended to the Catholics, who, if they sought 
to avoid molestation, must confine their religious assemblies to 
private houses*°. 

In 1673 it was somtended in parliament that the royal 
authority was bounded by the same limits in ecclesiastical, 
as in civil matters; that the king might remit the penalties 
of the offence, but he could not suspend the execution of the 
law; and, after a lengthened debate, 1t was resolved, by a 
majority of one hundred and sixty-eight to one hundred and 
sixteen, that ‘“‘ penal statutes in matters ecclesiastical cannot 
be suspended but by acts of parliament,” and which was 
embodied in an address to the king“. 

To this address Charles replied, that he was sorry they had 
questioned his ecclesiastical authority, which had never been 
questioned in the reigns of his ancestors; that he pretended 
to no right of suspending any laws concerning the properties, 
rights, or liberties of the subject; that his only object, in the 
exercise of his ecclesiastical power, was to relieve the dis- 
senters; and that he did it not with the intention of avoiding 
the advice of parliament, but was still ready to assent to any 
bill which might be offered to him, appearing better calcu- 
lated than his declaration to effect the ends which he had in 
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view, tho ease of all his subjects, and the peace and establish- 
ment of the Church of England. 

The commons voted this answer insufficient: and a second 
address informed him, that “he had been misled by his advisers, 
that the power of suspending statutes in matters ecclesiastical 
had never been claimed nor exercised by his ancestors, and 
that they prayed a more full and satisfactory reply to their 
petition *°.” 

The king appealed to the lords; but subsequently, upon 
the advice of Colbert, cancelled the declaration, and made a 
solemn promise to the lords and commons, that “ what had 
been done with, respect to the suspension of the penal laws, 
should never be drawn into consequence.” 

The Duchess of York having died a Roman Catholic“, the 
just suspicion that the Duke of York had embraced similar 
religious tenets “’.—the equally-just suspicions of the base alli- 
ance with France**,—coupled with the king’s public declara- 
tions and private conduct *,—engendercd a belief that a deep- 
laid conspiracy existed for the destruction of the reformed 
religion; and so prevalent was this conviction, that the puri- 
tanical dissenters, to gratify their detestation of the papists, 
consented to sacrifice their personal interest to the public 
good, and united in the popular cry, which demanded addi- 
tional securities for the maintenance of the English Catholic 
church“. 

It was likewise observed, that some of the principal officers 
of the army were avowed enemies of the Anglican church, 
and, in consequence, an address was voted, requesting the 
king to discharge from the army every officer and soldier who 
should refuse to take the oaths of allegiance and supremacy, 
and to receive the sacrament after the rite of the Church of 
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England, and to admit no man, thereafter, into the service, 
who did not take the oaths before the first, and the sacrament 
before the second, muster. 

The king having returned a satisfactory answer‘’, measures 
were immediately considered, by which those who were 
obnoxious might be removed from civil as well as military 
affairs. 

The result was, that the House of Commons came to a 
resolution, that every individual “ refusing to take the oaths 
of allegiance and supremacy, and to receive the sacrament 
according to the rites of the Church of England, should be 
incapable of public employment, military or civil;” and which 
was introductory of that statute, commonly called the “ Test 
Act**,” which required not only that the oaths should be 
taken, and the sacrament received, but also that a declaration 
against transubstantiation should be subscribed by all persons 
holding office, under the penalty of a fine of 500/., and of being 
disabled to sue in any court of law or equity, to be guardian 
to any child, or executor to any person, or to take any legacy 
or deed of gift, or to bear any public office. 

The oath of supremacy, and the subscription against tran- 
substantiation, were sufficient to exclude the Roman Catholics 
from office: the obligation of receiving the sacrament after the 
rite of the established church was necessary as far as regarded 
them; but it operated effectually to the exclusion of dissenters. 
Thus the latter, by the establishment of the test, placed them- 
selves in a much worse situation than before. They forfeited 
the benefit of the king’s declaration; they remained subject 
to the severe laws passed against them since the Restora- 
tion; and, in addition, they entailed on themselves and their 
posterity a new disability,—that of not holding employment, 
eivil or military, under the crown. 

This obligation admitted of no compromise or equivocation 
by any member of the Church of Rome, and extended from 
the highest to the lowest in the state; and its effect was to 
compel the retirement of the Duke of York from the office 
of Lord High Admiral, and also Lord Treasurer Clifford from 
public affairs’. 


47 11 Lords’ Journ. 547—549. 

#® Stat. 25 Charles II. c. 2. 4 Parl. Hist. 556. 

© Com. Journ. Feb. 28, 1673. 7 Lingard, 554, 2 Hallam’s Const. Hist. 
631, 
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The circumstances attendant’ upon the popish plot,—the 
publication of Coleman’s ‘“ Letters®’,”—excited the prejudices 
and fears of the nation to such an extent, that a bill was 
introduced into parliament for the purpose of excluding the 
Duke of York from the succession; but all proceedings were 
arrested, by the king dissolving the parliament, which had 
sitten for seventeen years, although no wretched or degrading 
artifice had been left untried in order to procure its universal 
corruption”, in order to destroy the established religion, and 
render the king an absolute despot. 

The new House of Commons, to evince their distrust of the 
Roman Catholics, enacted Stat. 30 Charles I1., Stat. 2, by 
which a declaration was to be subscribed by members of both 
Houses of Parliament on taking their seats, against the idolatry 
of transubstantiation, the invocation of saints, and the sacrifice 
of the mass as practised in the Church of Rome; and that the 
declaration was made without any mental reservation or idea 
that it could be dispensed with by the pope*. 

Having thus excluded the Roman Catholic peers from the 
legislature, the bill of exclusion against the Duke of York 
was revived; but a dissolution prevented its passing, and the 
bill was rejected by the lords in the next parliament™. 

Sir Leoline Jenkins contended that parliament could not 
disinherit the heir of the crown, and that if such an act should 
pass, it would be invalid in itself; but even modern authori- 


5° 7 State Trials, 259. 1 Kennet, 327, 337. 4 Parl. Hist. 1024, 1035. 
Rapin, ii. 688. Wellwood’s Mem. 128 North’s Examen, 129, 177, 196, 
240. Ralph, 386. 1 Burnet, 555. 

5) Thid. 

52 Pepys’ Diary, October 6, 1666. North's Examen, 456. 2 Dalrymple, 
92. 2 Hallam’s Const. Hist. 537. 

8 The oath of supremacy had been taken by the commons, though not 
by the lords, and Roman Catholics were incapable of sitting in the Lower 
House before the act of 1679. The Long Parliament, in 1642, attempted 
to exclude them from the House of Lords. <A bill for a similar purpose 
passed the commons in 1675, but was thrown out by the peers. (Journ. 
May 14, November &) It was brought in again in the spring of 1678. 
(Parl. Hist. 990.) In the autumn of the same year it was renewed, when 
the lords agreed to the oath of supremacy, but omitted the declaration 
against transubstantiation, so far as their own House was affected by it. 
(Lords’ Journ. November 20, 1678.) They also excepted the Duke of 
York from the operation of the bill, which exception was carried in the 
commons by two voices. (Parl. Hist. 1040.) The Duke of York, and seven 
more lords, protested. (2 Hallam’s Const. Hist. 580.) 

‘4 The second reading of the exclusion bill was carried, May 21, 1679, by 
two ,jhundred and seven to one hundred and twenty-eight. (Parl. List. 
1125—1191.) 
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ties, viz., the statutes of Henry VIII. and Elizabeth, expressly 
recognise the contrary, and established the constitutional doc- 
trine, that the reigning sovereign, with the consent of parlia- 
ment, is competent to make any changes in the inheritance of 
the crown:—in fact, our constitution 1s, in the strictest sense, a 
bargain, a conditional contract, between the prince and the 
people, as it always hath been, and still is, between the repre- 
entative and collective bodies of the nation: and if ever there 
was a presumptive heir to the crown that deserved to experience 
the practical application of that principle, it was the Duke of 
York, because he was engaged in direct opposition from all the 
sessential principles of the British constitution; and the events 
of this period justify the assertion, that, to attain his religious 
objects, murder and perjury would have been no impediments. 


11. Original Jurisdiction in Civil Causes claimed by the 
House of Lords. 


A serious dispute arose, in 1668, between the two Houses 
on a question of privilege, the lords having claimed and 
exercised an original jurisdiction as the supreme court of 
judicature, in a purely civil cause between a trader of the 
name of Skinner and the East India Company. The lords 
having adjudged the latter to pay a sum of money as damages, 
the commons passed resolutions censuring the conduct of the 
lords as contrary to law, and derogatory from the right of the 
subject; and, upon their adjournment, declared, that who- 
soever should put in execution the orders or sentence of the 
House of Lords, should be deemed a traitor to the liberties of 
Englishmen, and an infringer of the liberties of the House of 
Commons. 

The lords were, however, undismayed, and committed the 
governor of the company, until he should have paid a fine to 
the king of 5001.’ The king, however, ultimately interposed, 
all the proceedings were erased out of the Journals, and the 
question was not again discussed; but, from that period, 


original jurisdiction in civil causes has never been claimed by 
the lords’. 


1 6 State Trials, 710—768. 12 Lords’ Journ. 420, 427. 4 Parl. Hist. 
422, 431. 1 Marvell, 107,109. 4 Pepys, 103. 3 Hallam’s Const. Hist. 32. 
® 12 Lords’ Journ. 287, 291. Com. Journ. Feb. 22, 1670. 4 Parl. Hist. 


THE HOUSE OF STUART. 447 

Although the lords did not entertain appeals from equity 
before 3 Charles I.*, yet no question can arise as to their 
ultimate jurisdiction in cases of appeal from the courts below‘, 
and unless desuetude of a right for a number of years operates 
as a repeal of such right, the lords possessed an original juris- 
diction ; for it appears from the Rolls of Parliament, 1 Ed- 
ward IV., 1461, they decided originally in a case which was 
cognizable in the courts of common law, without any protest 
against its illegality. 

In 1621 and 1624, orders were frequently made on private 
petitions of an original nature. This jurisdiction was exer- 
cised at the commencement of the reign of Charles I., and in 
the case of a riot at Banbury, assumed the power of punishing 
a misdemeanour unconnected with privilege; and in the Long 
Parliament, they frequently punished misdemeanours, and 
awarded damages’. 

In 1675, another controversy arose between the two Houses, 
under the following circumstances. Dr. Shirley having failed 
in a lawsuit against Sir John Fagg, a member of the com- 
mons, appealed from the decision of the chancellor to the 
House of Lords. The appeal was received, and Fagg was 
summoned to appear before that assembly. The commons 
thereupon maintained, that no member of the House could 
be summoned before the peers; and that the Upper House 
could receive no appeals from any court of equity, asser- 
tions against law and precedent, and only urged to serve 
a political object. The result was, that the process was never 
revived against Fagg. If the commons were sincere in 
making the objection in the first instance, their subsequent 
intemperance, as well as that of the lords, proved their 
inability to have discussed the question as rational beings®. 

The commons, in 1679, denied the right of the king to 
reject their speaker, when presented for approbation; but a 
compromise ensued, neither the nominee of the king, nor that 


431, 6 State Trials, 763—770. 3 Hatsell’s Precedents, 336. Hargrave’s 
Preface to Hale’s Jurisdiction of the Lords, 101. 

8 Hale’s Jurisdiction of the Lords, c. 33. Hargrave’s Preface, 53. 

4 Stat. 27 Elizabeth, c. 8. 

5 Hargrave, 60. Lords’ Journ. passim. 3 Hallam’s Const. Hist. 25, 26. 

6 Lords’ Journ. 679, 680, 691, 694, 700, 706, 710, 713, 716, 718, 720, 723, 
725, 727, 729. Com. Journ. May 5, 15,28; June 1, 4, 5, 8,9. 1 Marvell, 
517. 2 Burnet, 75. 4 Parl. Hist. 721. 6 State Trials, 1121. 7 Lingard, 
593. 
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of the commons, being allowed to take the chair: the privi- 
1~~> ag to the election of speaker has ever since been vested in 
the commons, the king having the power of rejection, but not 
that of nomination’. 


12. Impeachment of Danby. 


The commons were so enraged at the communications of 
Montagu, by which the national interests were bartered to 
France, for pecuniary considerations, and justly suspecting the 
king of having uniformly acted in conjunction with the French 
king, resolved to punish the Earl of Danby, and voted six 
articles of impeachment against that minister, and carried 
them up to the House of Lords. 

These articles were, that he had traitorously engrossed to 
himself regal power, by giving instructions to his majesty’s 
ambassadors, without the participation of the secretaries of 
state or the Privy Council; that he had traitorously endea- 
voured to subvert the government, and introduce arbitrary 
power; and to that end, had levied and continued an army, 
contrary to act of parliament; that he had traitorously en- 
deavoured to alienate the affections of his majesty’s subjects, 
by negotiating a disadvantageous peace with France, and 
procuring money for that purpose; that he was popishly 
affected, and had traitorously concealed, after he had notice, the 
late horrid and bloody plot contrived by the papists against 
his majesty’s person and government; that he had wasted the 
king’s treasure, and that he had, by indirect means, obtained 
several exorbitant grants from the crown’. 

The charges against Danby were not comprehended in the 
Statute of Edward III]., and the mere words “ treason” and 
“ ¢raitorously,” could not change the “nature of things, or 
subject him to the penalties annexed to that crime.” And 
the lords consequently refused to commit Danby; the com- 
mons insisted upon their demand, but a prorogation was soon 
after followed by a dissolution, and when the next House of 
Commons revived the impeachment, the lords voted the com- 
mitnmient of Danby without objection. 

It is, however, a question that is far from being settled, 
whether charges not essentially, in themselves, amounting to 


7 D’Ewes’ Journal, 97, 459. Townsend, 35. 8 Lingard, 97. 
1 Com, Journ. Dec. 21, 1678. 
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high treason, can be recognised as such, by the mere technical 
adaptation of language, and whether, under such cireum- 
stances, the lords have the power of committal, but are not 
legally bound to treat such a charge as a misdemeanor. 

This case has recognised two great constitutional rights ;— 
first, that impeachments made by the commons in one parlia- 
ment, continued from session to session, and parliament to 
parliament, notwithstanding prorogations or dissolutions®*; 
secondly, that in cases of impeachments upon special matter 
shown, if the accused does not voluntarily withdraw, the lords 
admitted that, of right, they ought to order him to withdraw, 
and that afterwards he ought to be committed. 

Another question arose, whether the king had a right to 
pardon, in cases of parliamentary impeachment. After the 
revival of the proceedings in the new parliament, Danby had 
absconded, but, being apprehensive of an attainder, surren- 
dered himself, and pleaded a pardon from the king in bar of 
the prosecution *. 

The commons resolved that the pardon was illegal and void, 
and ought not to be pleaded in bar of the impeachment of the 
commons of England ; and demanded judgment at the lords’ 
bar against Danby, as having put in a void plea. 

As another proof of that sense of “ impartial justice” which 
popular bodies display, when “ seeking justice,” the commons 
resolved, in order to prevent the accused from having counsel, 
that no commoner should presume to maintain the validity of 
the pardon pleaded by the earl, without their consent, on pain 
of being accounted a betrayer of the hberties of the commons 
of England‘. 

They likewise denied the right of the bishops to vote on the 
validity of this pardon; and demanded the appointment of a 
committee from both Houses to regulate the form and manner 
of proceeding on this impeachment, as well as on that of the 
five lords accused of participation in the popish plot’. 

The lords reluctantly agreed to appoint a committee, but 
it was ultimately resolved that the spiritual lords had a 
right to sit and vote in parliament in capital cases, until 


2 Vide Impeachment of Mr. Hastings, in 1791, where this principle is 
recognised. 

3 Lords’ Journ. April 25. 
556, et seq. 

4 Lords’ Journ. May 9, 1679. 


4 Parl. Hist. 1121. 2 Hallam’s Const. Hist. 


* Ibid. May 10, 11. 
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Caanues Il. judgment of death shall be pronounced‘; against which vote 
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the commons protested’, but a prorogation ensued, and the 
next parliament did not proceed with the impeachment. 

With respect to the bishops’ votes, a more unjust request 
could not have been urged ; because, in the Constitutions of 
Clarendon, it is enacted, that the bishops and others holding 
spiritual benefices, ‘‘ in capite,” should give their attendance at 
trials in parliament, till it came to sentence of life or member, 
and the original privilege of the bishops to withdraw, 1s 
nothing more than one of the narrow superstitions of the canon 
law, and even when they do withdraw, 1t is under a protesta- 
tion®. In this case, the king commanded that the bishops 
should be present and vote on the validity of Danby’s pardon, 
observing, his prerogative was at stake, and experience must 
have taught them that their interest was closely bound up 
with that of the sovereign: because the debasement of the 
crown would be quickly followed up by that of the mitre®. 

The question of the king’s right to pardon, in cases of par- 
liamentary impeachment, was left undecided in this case, but 
it was finally decided in the Act of Settlement’, which pro- 
vides that no pardon under the great seal of England shall be 
pleadable to an impeachment by the commons in parliament. 

This language tacitly concedes to the crown the right of 
granting a pardon after sentence, though not before sentence ; 
the principle of which is, that inquiry should not be frustrated, 
so that the crimes of a minister can always be exhibited to 
public execration, and thus rendering him for ever powerless, 
as it is impossible a guilty and convicted minister can ever 
recover his moral influence in this country. 

The prerogative of mercy was recognised upon the im- 
peachment of the six peers who had been concerned in the 
Rebellion of 1715: the House of Lords, after sentence passed, 
having come to a resolution on debate that the king had a 
right to reprieve in cases of impeachment, addressed him to 
exercise that prerogative as to such of them as should deserve 


his mercy; and three of the number were, in consequence, 
pardoned’. 


6 Lords’ Journ. May 13, 15, 17, 27, 1679. 

7 Com. Journ. May 26, 1679. 4 Hatsell’s Precedents, 374. 

® 8 Lingard, 116. Vide ante, 45, 46. 

* Lords’ Journ. 575, 577, 580, 584, 586, 587, 590, 594, 1679. Com. Journ. 
May 15, 26, 1679. 8 Lingard, 117. 10 Stat. 12 & 13 William ITI. c. 2, 

‘1 2 Hallam’s Const. Hist. 562. 7 Parl. Hist. 283; sed vide etiam, 233, 
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Another important question relative to impeachment was Cuantzs If 
also determined, in the case of Fitzharris, viz., that it was the Ese cei 
right of the House of Commons to impeach before the House Privilege of the 


commions to im- , 
of Lords, any peer or commoner, for treason, or any other peach before the 


crimne or misdemeanour ””. —— 
But the House of Lords made a standing order, that no 

peer should answer any accusation before the commons, in 

person, or by counsel, or by letter, under the penalty of being 

committed to the custody of the black-rod, or to the Tower, 

during the pleasure of the House™. 


13. Appropriation of Supplies. 


The commons, availing themselves of the increasing unpo- 
pularity of the king, and the embarrassments which the war 
with Holland had occasioned, claimed a right, and which was 
recognised, to appropriate the supplies to specified and limited 
purposes', and for which precedents existed in the reigns of 
Richard I1., Henry IV., and James J., and this system has 
been since invariably pursued, and caused the necessity of 
estimates being recularly submitted to the legislature. 

The commons having become possessed of such privileges, The commons 

claimed as an incident thereto, that of investigating the mode {f 7~~""” 
in which their moneys had been expended, and from the Se an 
corrupt, criminal, and lascivious disposition of the public funds have been ex- 
by the court?, and its satellites, insisted upon such a right P"** 
being conecded, and accordingly a statute was passed’, invest- 
Ing commissioners therein named with very extensive and 
extraordinary powers, both as to auditing public accounts, and 
investigating the extensive frauds that had taken place in the 
expenditure of money, and employment of stores; and the 
result occasioned the expulsion of the treasurer of the navy 
from the House, for issuing money without legal warrant, and 
destroyed all confidence in the integrity of the government, as 
the commissioners reported unaccounted balances of 1,509,16142. 
besides-much that was questionable in the payments‘. 


2 Com. Journ. March 26, 1681. 4 Hatsell’s Precedents, 54, and App. 
347. 8 State Trials, 236. 12 Ibid. 1218. 

138 12 Lords’ Journ. 606, 608, 612. 7 Lingard, 568. 

1 Stat. 17 Charles Il. c. 1. Com. Journ. Nov. 25, 1665. 4 Parl. Iist. 
305. Vide ante, 132, 353. 

2 Pepys’ Diary, Sept. 23, Oct. 8, Dec. 12, 1666, 

8 Stat. 19 & 20 Charles II. c. 1. * Burnet, 374; sed vide Ralph, 177. 
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The commons were likewise enabled to obtain another im- 
portant privilege. During the prorogation, the chancellor, 
according to ancient precedents, issued writs to supply those 
seats which had become vacant in the House of Commons, 
the earliest trace of writs originating with the speaker, having 
occurred in 1640. The commons, however, insisted upon the 
speaker's right, and a resolution was passed, that the elections 
under the chancellor’s writ were void, and that the speaker 
should alone issue the new writs’. 


14, The Administration of Justice. 


The administration of justice during this reign, when any 
political object was to be acquired, was disgraceful to the 
government and to the judicial bench’, and the ministers of 
justice left no expedient untried in order to corrupt® and 
intimidate those who were summoned upon grand and petit 
juries ;—to such an extent was this practice carried, that par- 
lament was obliged to interfere’. 

The panels were wilfully intended to be composed of those 
who were most to be relied upon for subserviency to the 
despotic measures of the court; and when juries presumed to 
act conscientiously, judges presided who were so base as to 
fine them for their verdicts: thus, as previously stated, the 
recorder of London, in 1670, imposed a fine of forty marks on 
each of the jury because they had acquitted Penn and Mead‘. 

So likewise the grand jury of Somerset, having found a, bill 
for manslaughter instead of murder against the advice of Chief 
Justice Keeling, were summoned before the Court of King’s 
Bench, to answer for a misdemeanour for finding upon a bill 
of murder, “ billa vera quoad manslaughter,” against the 
directions of the judge. Upon their appearance, they were 
told by the court, being full, that it was a misdemeanour in 
them, for they were not to distinguish betwixt murder and 
manslaughter; for it is only the circumstance of malice 
which makes the difference, and that might be implied by the 
law, without any fact at all, and so it lies not in the judgment 


> Com. Journ. Feb. 6, 1673. 4 Parl. Hist. 507512. Parker, 262—265, 
7 Lingard, 544. 

17 State Trials, passim. * 9 Ibid. 932. 

> Com. Journ. Oct. 16, 1667. * 6 State Trials, 967. 
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of a jury, but of the judge; that the intention of their Cuanzes II, 
finding indictments is, that there might be no malicious _!69—}68. 
prosecution; and, therefore, if the matter of the indictment 

be not framed of malice, but is verisimilis, though it be not 

vera, yet it answers their oaths to present it. Mr. Justice 

Twisden said he had known petty juries punished in Lord 

Chief Justice Hyde’s time, for disobeying of the judge’s direc- 

tions in point of law. But because it was a mistake in their 

(the grand jury) judgments rather than any obstinacy, the 

court discharged them without any fine or other attendance’. 

Charles Il. so far differed from his father, that he did not Miegal taxation 
pursue similar measures of illegal taxation, or issue proclama- Hades a oy 
tions subversive of liberty,—except one, which was recalled, 
for shutting up of coffee-houses*: but the first might have 
proceeded from a dread of punishment, the latter in conse- 
quence of the non-existence of the Star Chamber and High 
Commission Courts. 

The press was a constant source of annoyance, and every attempts to re- 
exertion was made to restrain its freedom of discussion’: thus, P| 
it was held by the judges, who had assembled by the king’s 
command, that all books scandalous to the government, or to 
private persons, might be seized, and the authors, or those 
exposing them, punished; and that all writers of false news, 
though not scandalous or seditious, were indictable on that 
account®: and in another case, the judges ordered that a cer- 
tain book should no longer be printed or published by any 
person whatsoever °. 

General warrants were likewise issued to seize seditious Goncralwarrants 
libels, and apprehend their authors: in fact, no absolute check t°* 
was put to general warrants until the decision of the Court of 
Common Pleas in 1764, although their illegality could not 
have been questioned °°. 


5 Pasch. 19 Charles II. Keeling, C.J.; Twisden, Wyndham, Merton, 
Justices. Hargrave MSS. 339. Sed vide etiam Com. Journ. Oct. 16, 1667. 
5 State Trials, 999. 6 Ibid. 1013. 

6° Kennet, 337. Ralph, 297. North’s Examen, 139. 

7 Kennet’s Register, 176. Stat. 14 Charles II. c. 33. 

6 7 State Trials, 929. London Gazette, May 5, 17, 1680. 

9 7 State Trials, 1127. 8 Ibid. 184, 197. 

10 7 Ibid. 949, 956. 3 Hallam’s Const. Hist. 7. 
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Cuances II. 15. Habeas Corpus Act. 
1649-1685. 


Although the common law had provided the writ of habeas 
corpus, and the Petition of Right had renewed and extended 
the provisions of Magna Charta against arbitrary imprison- 
ment, yet their benefits had been curtailed to gratify the lusts 
of ambition. 


Judgesassumed The judges had assumed the power of granting or refusing 
sweringant. tHe writ at discretion; the sheriffs and keepers invented pre- 
ing the writof texts to elude obedience; and the privy council hesitated not 
habeas corpus. : 6 acaeal ‘ a ‘ 
to send an obnoxious individual into some of the king’s foreign 
dominions, and consequently beyond the jurisdiction of the 
courts’. 

These evils were so apparent, that parliament were obliged 
to restore the ancient law for the protection of liberty, and 
which was productive of Stat. 81 Charles IT. c. 2, commonly 
called the ‘‘ Habeas Corpus Act.” It makes the granting of 

Thejudgesbound the writ upon a sight of the copy of the warrant of commit- 

Oe heof Ment, or an affidavit that a copy is denied, and the acceptance 

fences. of bail for offences bailable by law, imperative on the chan- 
cellor and the judges, even during the time of vacation ; 
except for persons convicted, or in execution, upon legal pro- 
cess, or where treason and felony are clearly expressed in the 
warrant of commitment. 


Production of Under this writ, the gaoler must produce in court the body 
Saale. reby the of the prisoner, and certify the cause of his detainer and im- 


prisonment ; if the gaol lie within twenty miles of the judge, 
the writ must be obeyed in three days, and so proportionably 
for greater distances, but in no case exceeding twenty days. 
Refusal of the A gaoler refusing his prisoner a copy of the warrant of 
deta one commitment, or not obeying the writ, is subjected to a penalty 
gaoler. of 100/. to the aggrieved; and for the second offence 200/., 
and incapacitated from holding office; and even the judge 
illegally denying the writ, is liable to the penalty of 500J. at 
the suit of the party injured. 
Pudiouwent of Every prisoner must be indicted the first term after his 
tho prisoner, commitment, and brought to trial in the subsequent term; 
and no person, after being enlarged by order of the court, can 
be re-committed for the same offence. 


6 State Trials, 1189. 4 Parl. Hist. 661, 1148. 3 Hallam’s Const. Hist 
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The statute likewise abolished the practice of sending 
persons out of the country, and consequently out of the juris- 
diction of the courts, by making such expatriation an offence 
subject to the most rigorous penalties, and rendering the 
offender incapable of receiving pardon from the sovereign. 

The 56 George III. c. 100, has not only extended the 
power of issuing the writ during the vacation, in cases not 
within Stat. 31 Charles II. ¢. 2, to all the judges, but enables 
the judge, before whom the writ is returned, to inquire into 
the truth of facts alleged therein; and in case they shall seem 
to him doubtful, to release the party in custody, on giving 
surety to appear in the court to which such judge shall belong, 
on some day in the ensuing term, when the court may 
examine by affidavit into the truth of the facts alleged in the 
return, and either remand or discharge the party according to 
its discretion. 

It is impossible to question the wisdom of these enactments, 
for where the liberty of the subject is concerned, the land- 
marks, by which the discretion of the committing magistrate 
is to be regulated, should be accurately defined, and positive 
in their nature; for the arbitrary discretion of any man is the 
law of tyrants,—it is always unknown, it is different in diffe- 
rent men, it is casual, and depends upon constitution, temper, 
and passion: in the best, it is oftentimes caprice; in the 
worst, it 1s every vice, folly, and passion, to which human 
nature is hable. 


16. Quo Warranto Informations. 


The power which principally opposed the court, was that 
which resided in corporate cities, and as long as it existed, the 
papistical and tyrannical doctrines of the House of Stuart 
could never succeed; consequently, every exertion was re- 
sorted to by the king in order to acquire an uncontrolled 
ascendancy over them’. 

The policy of Elizabeth was pursued, by the creation of 
“select bodies” in the corporations,—that is, by illegally 
wresting from the inhabitant householders their constitutional 
municipal elective rights, and vesting such franchises with the 
power of admitting non-residents in a few individuals, whose 
qualifications exclusively consisted in an utter subserviency to 


1 Echard, 1043, 1045. Bulstrode, 388. North, 624—627. 
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everything that was infamous and degrading:—from the effects 
of such policy arose the necessity for the recent ‘“ Municipal 
Corporation Act.” 

The 13 Charles II. c. 1, for the “ well-governing and 
regulation of corporations,” was productive of great mischiefs, 
as it afforded an excuse and precedent for non-residence; the 
commissioners removing those persons who had been illegally 
placed in office by the commons, and substituting in the stead 
of several of them, some of the great offivers of state, and these 
instances were subsequently cited in order to support the 
claims of the non-residents. 

It is however a fact, which justifies a suspicion of fraud in 
order to veil the illegal origin of ‘‘ non-residents,” that the 
admission books in most of the boroughs, previous to 1660, 
are destroyed, and commence at a period when non-residents 
were permitted to exercise the rights of burgess-ship. 

In 1677, the king granted a charter to Liverpool, which 
appointed a common council of sixty persons therein nomi- 
nated, thirty of whom, together with the mayor and _ bailiffs, 
were to have power to elect and name the mayor, bailitts, 
common council, and freemen of the town,—thereby placing 
the whole power in their hands. 

The burgesses protested against this grant, and several of 
the common councilmen nominated, in the charter, refused to 
act under it, and tumults took place in the town. But the 
spirit of the times stifled all opposition, and the common 
council continued to exercise the whole authority till the 
charter of William JT]. 

Charters of this nature were introductory of the general 
doctrine, that ‘‘ municipal nghts and privileges exclusively 
depended upon charters of incorporation, and that such char- 
ters might be surrendered, granted, and annulled as pleased 
the crown ;” and from the proclamation for the restoration of 
corporations by James ]]., in the fourth year of his reign, 
1679 appears to be the period at which great irregularities in 
the granting of charters were committed. 

It was requisite for Charles IJ., previous to his giving 
charters embodying the foregoing principles, that the govern- 
ing charters should be surrendered, and Chief Justice Jefferies 
and Earl Bath were two of his most powerful and unprineipled 
tools. 

The manner in which surrenders were obtained, was by 
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fraud and violence; thus, in Thetford, the mayor was detained 
in prison until he procured the surrender of the charters,— 
which he effected, although there were seventeen against the 
surrender, and only fourteen in favour of it; but the former 
were never summoned when the surrender was agreed upon: 
and the mayor, in order to procure an assembly of the requi- 
site number, admitted his son, a boy under sixteen years of 
age, and an excommunicated person, as members of the 
corporation. 

If, however, neither the king nor his ministers could by 
means of falsehoods or threats prevail on the burgesses to sur- 
render their charters, informations of guo warranto were filed 
against them. Thus Roger North, in his Life of the Lord 
Keeper Guildford, says,—‘‘ ither to court or frighten harm- 
less or orderly corporations to surrender, or upon refusal to 
plunge them in the chargeable and defenceless condition of 
going to law against the crown, whereby that which would 
not come by fair means, was extorted by violence’®.” 

Roger North also says,—‘ that the trade of charters ran to 
excess, and turned to an avowed practice of garbling corpora- 
tions for the purpose of carrying elections to the parliament.” 

Chief Justice Jefferies, when on circuit as a criminal judge, 
by threats and machinations compelled Lincoln and other 
towns to surrender their charters. 

In the debate which arose on the Corporation Bill, in the 
reign of Wilham and Mary, Sir Thomas Clarges stated, that 
he knew a corporation of 600/. per annum advised by Jefferies 
to surrender, or else, if judged against, the lands would go to 
the next heir of the grantor. 

Sir William Williams, in the same discussion, said,—“ that 
in some corporations of six hundred who had a right to give 
consent to a surrender, not above thirty-four were for it, and 
they prevailed. And how came this about!—this was a 
packed common council by Lord Jefferies.” 

But for such proofs of loyalty, and triumph over national 
freedom, Jefferies was received by Charles IJ. at Windsor, as 
one of the most distinguished ornaments of the bench’, 

The Earl of Bath was equally industrious in the West, and 
returned from Cornwall only the day after the king’s death 
with powers of attorney to surrender the charters of thirteen 


2 Roger North, in his Life of Lord Keeper Guildford, 115, 
33 Kennet, 423. M. & 8S. Hist, Boroughs, 1689—1943, 
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. or fourteen boroughs: and he was said to have “no less than 


fifteen charters, so that some called him the ‘ Prince Elector,’ 
and he put into those charters for Cornwall the names of 
various officers of the guards‘.” 

These proceedings, as Hume correctly observes, ‘“ left no 
national privileges in security, but enabled the king, under 
like pretences, and by means of like instruments, to recal 
anew all those charters which at present he was pleased to 
grant. And every friend to liberty must allow, that the nation, 
whose constitution was thus broken in the shock of faction, 
had a right by every prudent expedient, to recover that 
security, of which it was so unhappily bereaved’.” 


17. Attempts to create an Absolute Monarchy. 


Lord John Russell observes’, that, “‘ It was in this reign that 
the plan of influencing the members of the Lower House by 
gifts and favours of the crown was first systematically framed. 
The name of ‘ Pensioner Parliament,’ given to the House of 
Commons which sate for seventeen years without dissolution, 
is a sufficient index of the general opinion concerning it. 
Many of the poorer members sold their vote for a very small 
gratuity. Offices and favours were granted to the speakers 
most worth buying; the rest were glad of a sum of money. 
The trifling sum of 12,000. was allowed by Lord Clifford, for 
the purpose of buying members. ‘I'his was increased by Lord 
Ranby. By the report of a committee of secrecy appointed 
in 1678, it appears that many members received money or 
favours of one kind or another for their votes. 

“There can be no doubt that the practice was continued 
during the reign of William. Sir John Trevor was convicted, 
when speaker, of receiving bribes from the city of London, to 
procure the passing of the Orphans’ Bill. Mr. Hungerford 
was expelled for the same offence.” 

In addition to these practices, there was every insidious 
attempt to create an absolute monarchy; and for the consum- 
maticn of such base and infamous ends, scarcely any circum- 
stances could have been more favourable than the “ popish 
plot,” the “insurrections of Russell and Sydney,” and the 


* Evelyn’s Memoirs, 561. ° 8 Hume, 181, 182. 
1 Essay on the English Government, 186, ed. 1821. M. and §. Hist. 
Boroughs, 1887, 1888. 
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‘violence of the commons,”—which created a party for the 
king, that he would not otherwise have possessed ; and so 
effectually did the court emissaries work upon the popular 
"passions, that under the apprehension of a recurrence to the 
disorders of Charles I. the doctrine of passive obedience was 
generally received*, and our liberties were in the greatest 
danger of being absolutely surrendered to the perfidious 
keeping of Charles II.; but his death,—and the less hypo- 
critical policy of James II].—preserved them from ultimate 
destruction. 

The reign of Charles II. was, as Mr. Hallam observes, the 
transitional state between the ancient and modern schemes of 
the English constitution; between that course of government 
where the executive power, so far as executive, was very little 
bounded except by the laws, and that where it can only be 
carried on, even within its own province, by the consent and 
co-operation, In a great measure, of the parliament*. 


Section IV. 


JAMES II., February 6, a.p. 1685,—February 13, a.p. 1689. 


1. Duplicity of James II. 


2. The Parliament of 1685. ' 8. Unconstitutional Exercise of the 
3. Prerogative of Dispensation. Prerogative. 
4. The Ecclesiastical Commission. 6. The Expulsion of James justified. 


1. Duplicity of James Lf. 


James IY. commenced his reign, similar to that of Mary, 
by a wilful falsehood, voluntarily promising the privy council 
to preserve the government, both in church and state, as it 
was then by law established. 

The king had, however, on a previous occasion, expressed 
sentiments of a similar description ; thus, in 1678, when the 
“test” was discussed, he managed to introduce a proviso, for 
excepting himself;—and it is asserted, in Burnet’s History, 
that, “ speaking with great earnestness and with tears in his 
eyes, he solemnly protested, that whatever his religion might 
be, it should only be a private thing between God and his 
own soul, and that no effect should ever appear in the 


2 Mackenzie, Jus Regium, 39, 46. Collier, 902. 8 Somers’ Tracts, 420. 
3 2 Hallam’s Const. Hist. 481, 482. 
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government ;” but unfortunately, the records of history belie 
that promise; and prove his total repugnancy from the pre- 
servation of the constitution, and all his lawless proceedings 
may be ascribed to his anxiety of introducing his papistical 
creed; in fact, every situation of power, honour, or emolu- 
ment, was forcibly wrested from the holders, and bestowed 
upon his worthless parasites, until the nation, roused by such 
infamy, justly drove him from the country, over which he 
might have reigned so nobly, to close his days amidst the 
insignificance of St. Germaine’s, and the squalid penances of 
La Trappe. 

The parliamentary grant of one-half of the excise, and of 
the whole of the customs, expired at the death of Charles IT., 
and the king, to evince his respect for the constitution, illegally 
ordered the continued exaction of such duties, till the meeting 
of parliament. 

James likewise commanded the judges to discourage prose- 
cutions on matters of religion, and ordered, by proclamation, 
the discharge of all persons who were confined for refusing the 
oaths of allegiance and supremacy. In consequence, the dis- 
senters enjoyed a respite from the restrictions which they 
suffered under the Conventicle Act; and Catholics, to the 
number of some thousands, and Quakers to the number of 
twelve hundred, were liberated from imprisonment’. 

The king likewise evinced his attachment to the Romish 
church by going publicly to mass; and, in order to crush any 
expression of public indignation, borrowed money from the 
King of France’. 


2. The Parliament of 1685. 


The open and direct attacks which Charles II., towards the 
close of his reign, made upon most of the corporations, had, 
in so many instances, been submitted to, that the boroughs 
were in the power of the crown; for all the new charters 
contained clauses of election and amotion, by which the 
king controlled the parliamentary and municipal elective 
franchise’. 

1 2 Sewell, 451, 454, 456, 478, edit. 1795. 8 Lingard, 303. 

2 Letters of Barillon, published in App. to Fox, April 16, May 17, 
July 16, and those of Louis, July 26, and December 6. 
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All arts were used to obtain such returns as would form a 
parliament to the king’s mind, and complaints were trans- 
mitted from all parts of England of the injustice and violence 
used in the elections, beyond what had ever been practised in 
former times. 

The parliament was assembled on the 19th of May, 1685, 
and the foregoing ‘“‘ methods were so successful, that when the 
members were all returned, the king said there were not 
above forty members but such as he wished;”—in truth, most 
of them were furious and violent courtiers, and seemed 
resolved to recommend themselves to the king by putting 
everything in his power. This gave all thinking men a 
melancholy prospect. 

‘““ All people saw the way for packing a parliament. A 
new set of charters and corporation men, if those now named 
should not continue to be compliant, was a certain remedy to 
which recourse might be had. Of this parliament it was said, 
that in all England, it would not have been easy to find five 
hundred so weak, so poor, and so devoted to the court as 
those were.” 

The king, on the meeting of parliament, repeated the declar- 
ation which he had made to the privy council, of governing 
according to the laws, and preserving the established religion, 
and stated his expectation, that they would settle on him for 
life the revenue which had been enjoyed by his brother. ‘ I 
might use many arguments,” said he, “to enforce this de- 
mand ;—the benefit of trade.—the support of the navy,—the 
necessities of the crown,—and the well being of the govern- 
ment itself, which I must not suffer to be precarious. But I 
am. confident, that your own consideration and your sense of 
what is just and reasonable, will suggest to you whatever on 
this occasion might be enlarged upon. There is, indeed, one 
popular argument,” added he, ‘which may be urged against 
compliance with my demand: men may think that by feeding 
me’ from time to time with such supplies as they think con- 
venient, they will better secure frequent meetings of parlia- 
ment: but as this is the first time I speak to you from the 
throne, I must plainly tell you, that such an expedient would 
be very improper to employ with me, and that the best way 
to engage me to meet you often, is always to use me well*.” 


2 14 Lords’ Journ. 9. 8& Hume, 220, 221. 
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This can only be considered as a public manifestation of 
contempt for the laws, a threat to assume arbitrary power, and 
an attempt to intimidate all oppositionists ;—but for such a 
‘gracious disposition,” the members of that degraded House 
of Commons, rent the air with their sycophantic yells*,—and 
more fully to evince their gratitude, abstained from any com- 
plaint as to the king’s illegal exaction of duties, and his 
pecuniary wishes were complied with to a greater extent than 
he had required‘. 

It might be urged that the commons were desirous of 
conciliating their new sovereign’, but it should have been 
remembered, that power is to be watched in its very first 
encroachments, and that nothing is gained by timidity and 
submission; that every concession adds new force to usurpa- 
tion; and, at the same time, by discovering a dastardly spirit, 
inspires the enemy with new courage and enterprise. 

The ill success which had attended the rebellion of Mon- 
mouth, inspired the king with boldness to pursue his vile 
machinations :—accordingly parliament was summoned, in 
order to acquire its consent to the establishment of a standing 
army °,—the employment of Roman Catholic officers’,—and a 
repeal of the Habeas Corpus Act’®. 

From the employment of Roman Catholic officers in the 
army, the suspicions of his intentions to subvert the esta- 
blished religion, excited universal fears, and the commons were 
called upon by their constituents, to support the constitution’. 

The king acquainted the two Houses, that the militia, 
which had formerly been so much magnified, was now found, 
by experience in the last rebellion, to be altogether useless ; 
and he required a new supply, in order to maintain those 
additional forces which he had levied. He also took notice, 
that he had employed a great many Catholic officers, and that 
he had, in their favour, dispensed with the law, requiring the 
“test” to be taken, by every one that possessed any public 
office: and to cut short all opposition, he declared, that, 
having reaped the benefit of their service during such times 


3 3 Evelyn, 159. 

5 8 Hume, 221, 222. 

7 8 Lingard, 352. 

® Reresby, 110. Dalrymple, 166,170, 171,177. Barillon, in Fox, App. 
93,127. 8 Lingard, 353. 

® Barillon, in Fox, 132, 135. 3 Burnet, 81. 


* 14 Lords’ Journ. 21, 44, 65. Lonsdale, 64. 
® Lonsdale’s Memoirs, 13. 
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of danger, he was determined, neither to expose therm after- 
wards to disgrace, nor liimself, in case of another rebellion, to 
the want of their assistance’. 

The House of Commons considered the speech by para- 
graphs, and resolved to grant a supply; but at the same time, 
that they might mark their disapprobation of the measure 
suggested by the king, accompanied it with a bill for the 
improvement of the militia. 

Instead of assenting to his proposal in favour of the Roman 
Catholic officers, they promised to relieve them from the 
penalties by a bill of indemnity, and prayed him, since to 
keep them in employment was to dispense with the law 
without authority of parliament, to give such orders for their 
discharge as might remove all apprehension and jealousy from 
the hearts of his faithful subjects. 

Before this address was presented, 700,000/. was voted as a 
present supply. 

The king, when the address was presented, denied its prayer 
with intemperate language; the commons, with a vile spirit, 
submissively proceeded to the consideration of the supply, and 
established funds for 1ts payment’. 

The lords then commenced an opposition to the measures 
of the crown,—the Bishop of London successfully moving the 
appointment of a day for taking the king’s speech into con- 
sideration ; but such was the disappointment and vexation of 
the king, that he prorogued the parliament; and when he 
found, by private ‘‘ closetings,” 1t was impossible to make 
them his instruments, for the destruction of the church, they 
were dissolved; and a universal belief was then engendered, 
he meant to govern the country without parliaments”. 


3. Prerogative of ‘* Dispensation.” 


James being determined to rely upon his prerogative of 
‘¢ dispensation,” patents under the great seal were issued, dis- 
charging the Roman Catholic officers in the army, from the 
penalties to which they were liable, by Stat. 25 Charles IT. c. 2, 


0 8 Tlume, 239. 

1 Com. Journ. Nov. 12, 13, 16, 17, 18, 20, 1685. Barillon, in Fox, 
129—141, 146. Reresby, 215—220. 3 Burnet, 85. Dalrymple, 172. 
Par]. Hist. 1367—1368. 
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James II. and enabling them to hold their commissions, “any clause in 
1685—1689. . ee 
-—— any act of parliament notwithstanding. 
Tampering with As it was requisite to have a legal decision upon the ques- 
ee tion, the judges were privately consulted, who having, with 
the exception of four, who were immediately dismissed from 
office, held the legality of the dispensation, upon the principle 
that the kings of England were sovereign princes; that the 
laws of England were the king’s laws, and that it was conse- 
quently an inseparable prerogative of the crown, to dispense 
with penal laws in particular cases, and upon necessary occa- 
sions, of which necessities and reasons it was the sole judge. 
A “mock trial” for penalties was had against one of the 
Roman Catholic officers, and the prerogative publicly allowed’. 
Dispensing Although the king could not dispense with the common 
Powersofthe law, nor with any statute prohibiting that which was malum 
im sé, nor with any right or interest of a private person 
or corporation, it is questionable whether James did not pos- 
sess the power of dispensation under other circumstances, and 
which had been claimed and exercised by his predecessors*, 
and parliament had recognised this power, when they enacted 
the law against aliens in the reign of Henry V.*, and also 
when they passed the Statute of Provisors*; but it is equally 
clear that such a power was subversive of the principle upon 
which legislative authority 1s established. 

The “ Test Act,” which was now rendered ineffectual, had 
ever been conceived the great barrier of the established reli- 
gion under a popish successor: as such it had been insisted on 
by the parliament; as such, granted by the king; as such, 
during the debates with regard to the exclusion, recommended 
by the chancellor’,—and the people justly thought, that the 
power of dispensation ought no longer to be entrusted to the 
crown. 

The Anglican The clergy having declaimed against the erroneous doctrines 
enced. jmputed to the Church of Rome, and having exhorted their 
hearers, in warm language, to a steadfast adhesion to the 

reformed faith®, were ordered by the king, in virtue of his 





1 Barillon, Jan. 10, Feb. 25, April 25, May 2, 1687. 8 Lingard, 372. 12 
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ecclesiastical supremacy, to lay aside questions of controversy, 
and to confine their discourses to subjects of moral divinity 
and of a holy life. 

The Dean of Norwich having disobeyed such injunctions, 
the Bishop of London received orders to suspend him, but his 
lordship only advised him to remain silent until the king was 
satisfied with the propriety of his conduct. This disobedience 
to the royal mandate, served as a pretext for an Ecclesiastical 
Commission. 


4. The Ecclesiastical Commission. 


By Stat. 1 Elizabeth, ¢. 1, the crown had power to appoint 
persons to exercise its ecclesiastical authority, and to visit, 
redress, correct, and amend all errors, schisms, offences, con- 
tempts, and enormities, which by any manner of ecclesiastical 
power, could be lawfully redressed, corrected, and amended. 

By 16 Charles I. ¢. 11, the clause granting that power was 
repealed, and all letters patent, erecting new courts, similar 
to the High Commission Court; and all powers and autho- 
rities granted thereby, were declared utterly void and of no 
effect. But the 13 Charles II. c. 12, while it put down the 
Wigh Commission Court, with its extraordinary powers of 
imposing fines, committing to prison and tendering the oath, 
ex officio, preserved to the spiritual courts the exercise of their 
ordinary jurisdiction; and to the crown, that of its ordinary 
supremacy. 

The king, after a consultation with the judges, was by them 
advised to appoint a standing Court of Delegates, with ord- 
nary powers to hear and determine ecclesiastical causes, and 
to pronounce on offenders ecclesiastical censures. 

But a commission was appointed, by which seven commis- 
sioners were vested with full and unlimited authority over 
the Church of England. On them were bestowed the same 
inquisitorial powers, possessed by the former Court of High 
Commission’: they might proceed upon bare suspicion; and 
the better to set the law at defiance, it was expressly 
inserted in their patent, that they were to exercise their juris- 
diction, any law or statute to the contrary. The king’s design 


1 11 State Trials, 1132. Ralph, 929. Vide ante, 393, 442. 
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to subdue the church, was now positively known’; and had he 
been able to establish the authority of this new erected court, 
his success was certain’. 

The Bishop of London having been cited to appear before 
them, to answer for his contempt in not suspending Dr. Sharpe, 
they refused to listen to his plea in bar of their jurisdiction; and 
rejected his absolute right to be tried by the metropolitan and 
his suffragans. He then alleged that to comply with the royal 
mandate, by any judicial act, was not in his power, because 
the offence had never come judicially before him, but that he 
had complied with it in substance, by advising and inducing 
Sharpe to abstain from preaching‘. This not being considered 
matter of justification, the commissioners suspended his lord- 
ship and the dean from their offices. 


5, Unconstitutional Exercise of the Prerogative. 


The king having encamped an army on Hounslow Heath, 
to suppress every expression of constitutional feeling, the 
Roman Catholics were alone intrusted with the offices of 
state’, and, not content with granting dispensations to par- 
ticular persons, assumed a power of issuing a declaration of 
general indulgence, and of suspending at once all the penal 
statutes, by which a conformity was required to the established 
religion. 

From a document, left in the cabinet of James II.%, it 
appears that the reduction of the universities was considered of 
the greatest importance, as being a “formed army against the 
Roman Catholic church,” as it is there stated, “‘ The whole 
nation seems to attend to these as an example, by which they 
may safely form their faith: here lies the heat and strength of 
that great opposition the Catholic truth encounters ;” the king 
therefore left no expedient untried, to introduce the papists, 
who could only be regarded as the open and avowed enemies of 
such institutions. The university privileges were unhesitatingly 
attacked, and public and private property was illegally seques- 


* Echarc,, 1085. 3 Burnet, 153. Barillon, April 17, May 12, June 2, 
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trated from those who were associated with the Universities, — 
because they adhered to their duty, their oaths, and their 
religion ; and it was palpable, that all ecclosiastical, as well as 
civil preferments, were intended to be bestowed on’ such as, 
negligent of honour, virtue, and sincerity, would basely sacri- 
fice their faith to the reigning superstition’. 

Such was the “ Constitution,” when the parliament assem- 
bled, for the last time, on April 28, 1687, and which waa 
shortly afterwards dissolved, the king intimating that he 
should have a new one before winter. He then resolved upon 
making a progress through the western counties, which he 
effected, but was received so coldly as to be disgusted. 

When he returned, he resolved to change the magistracy in 
tho several cities. The “ Regulators,” a board established 
under the pretext of reforming the abuses in corporations, 
received orders to mould those bodies in conformity with the 
views of the court, and instructions were given to the lord- 
licutenants of counties, to make out lists of persons devoted to 
the cause, and, on that account, fit to be appoited mayors 
and sheriffs, so that the returning officers might be in the 
interest of the crown‘; and, secondly, to assemble their 
deputies and the magistracy, and to put to each individual the 


three following questions: ‘* If you are chosen to the next. 


parliament, will you vote for the repeal of the Test Act, and of 
the Penal Laws? Will you give your aid to those candidates 
who engage to vote for that repeal? Will you support the 
Declaration for Liberty of Conscience, by living peaceably 
and like good Christians, with men of different religious 
principles?” These orders were promptly executed, as evinced 
by the long list of orders of amotion in the Council Book of 
this reign, commencing with Chester. 

In 1688, the king published a second declaration of indul- 


gence, very similar to the one that had been issued, com- , 


manding it should be read in all the churches, by the 
officiating clergymen,—thus adding insult to injury. 
Some of the bishops, with a spirit worthy of their order, 


8 § Ilume, 264. 8 Lingard, 403. 11 State Trials, 1315—1340. 12 
State Trials, 1 & 2 James, 119, 124, 125—127. Hist. Eccles. Com. 25, 30— 
52. Barillon, May 19, 1687. 1 Machp. Papers, 274. 12 State Trials, 54, 
55, 69. Kennet, 475. 3 Burnet, 143—150. 3 Dodd, 469. 2 Durnet, 219. 
1 Gutch, Col. Cur. 287, Reresby, 133. 2 Clarendon’s Papers, 278. 

4 3 Burnet, 183. Kennct, 469, 470. Dalrymple, 223. Lonsdale, 15, 16, 
19. Reresby, 251. Bonrepaus, Dec. 4, 1687, Life of James, 189, 
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refused compliance, protesting that the declaration could not 
be read either in prudence or in conscience: not in prudence, 
for three reasons; because it was contrary to the interest of the 
church, because it would be taken as a proof of their approba- 
tion or their cowardice, and because it would lead to the 
reading of other, and perhaps, still more offensive papers; nor 
could they read it in conscience, because it contained illegal 
matter, as it presupposed not merely a dispensing, but even a 
disannulling power in the crown’, 

For such refusal and protest, they were summoned to 
appear before the Privy Council*, were committed to the 
Tower’, for publishing a seditious libel, but were acquitted by 
a jury of their country’; and it was the verdict of that jury, 
combined with the undaunted spirit of the bishops and the 
universities, that preserved the English Constitution, and 
roused the nation to inflict a commensurate punishment upon 
their sovereign, by soliciting the Prince of Orange to assume 
the reins of government. 


6. The Expulsion of James justified, 


When James II. violated the fundamental laws of the 
Constitution, executed an avowed system of tyranny, and 
established slavery as a political, a moral, and a religious 
obligation, there cannot be a doubt but that the people were 
entitled to resist his encroachments, and to adopt such pre- 
cautions as were requisite for the preservation of their liberties. 

In fact, to deny such a proposition would be to maintain 
that government is intended for those who govern, not for the 
community at large, and that the general happiness of the 
human race should be sacrificed to the private. interest or 
caprice of a few individuals. 

The statute and the common law are the sources from 
which alone the king derives his rights; they are the only 
sources from which the people derive their rights’. 


> 12 State Trials, 453. Clarendon’s Diary, 171. 2 James, 152. Kennet, 
482, 483. State Tracts, 430. Lonsdale, 26—28. 1 Gutch, 335—338. 

° 8 Hume, 209. 8 Lingard, 444. 

7 2 James, 158. 12 State Trials, 198, 455—462. 2 Clarend. Corr. 175, 
177. App. 481—484, 

® D’Oyly’s Life of Sancroft, 250. 12 State Trials, 277—431,473. 3 Bur- 
net, 222-226. 1 Macpherson, 266. 2 Ellis Cor. 7—12, Clarend. Diary, 
179, 180. Hist. Eccles. Com. 53-—60. 

? Bolingbroke’s Dissert. on Parties. 
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“ A king of Great Britain,” as Bolingbroke observes, “ is a 
member, but the supreme member, or the head, of a political 
body. Part of one individual, specific whole, in every respect ; 
distinct from it, or independent of it, in none; he cannot 
niove in another orbit from his people, and, like some superior 
planet, attract, repel, influence, and direct their motions by his 
own. He and they are parts of the same system, intimately 
joined and co-operating together, acting and acted upon, limit- 
ing and limited, controlling and controlled by one another ; and 
when he ceases to stand in this relation to them, he ceases to 
to stand in any.” 

It is clear, that the tenets of the Romish church were 
Inconsistent with the British Constitution, because they 
recognised the pope as superior to all law*, who, by the 
plenitude of his power, was entitled to make right wrong, 
and wrong right*; to make virtue vice, and vice virtuc; to 
dispense with all laws human and divine; and to do all 
things above Jaw, without law, and against law: principles 
subversive of any system of government lke ours, and accord- 
ingly we see this ¢mperium tn imperio caused the most 
dreadful contests in the early periods of our history. 

‘It was, however, impossible for James II. to have pursued 
any other course, than that of attempting, as he did, to destroy 
the English Constitution, for the Canons of the Roman Ca- 
tholic church, and his duties to that church, required him, as 
a divine obligation, not only to oppose the progress, but to 
prohibit and suppress the profession of every religion but his 
own,—for toleration was inconsistent with the canonical laws, 
which have rejected schism and heresy from the bosom of the 
church, and the Christian emperors always thought it incum- 
bent upon them, to maintain those laws, and secure their 
execution. 

James II., therefore, was religiously bound to disobey the 
fundamental laws of this country, when they protected the 
public profession and spreading of doctrines, which were 
incompatible with the creed of the Roman Catholic church. 
In fact, wherever the constitution of a state gave equal favour 
and protection to all religions, such a constitution was at 


® Bozius, cited by Foulis, 98. 6 Barrow, 5, 6, 9, 11. 
8 2 South’s Sermons, 115. 6 Barrow, 230. Deecrcta, Par. I, Dis. 96, ff. 
107. Paris. 1518. Southey’s Book of the Church, 189—191. 
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direct variance with the laws of the infallible Romish church. 
If such a constitution prevailed, the discipline and existence 
of the Roman Catholic church were compromised, and she 
held her disciples to be justified in renouncing their allegi- 
ance; if the church prevailed, it was lawful to exterminate all 
those who were schismatics or heretics. 

It must, however, be a source of the purest pleasure, and of 
future confidence to the present generation, that those illegal 
and infamous proceedings which characterized the reign of the 
second James, have been finally baffled by the accession of 
the House of Brunswick to the British throne, who upon no 
one occasion have betrayed their sacred trusts, or deviated 
from an inviolable attachment to the joint cause of the 


“ English Catholic Church” and “ Civil Liberty.” 


Section V. 
WILLIAM III., February 13, a. p. 1689,—March 8, a. p. 1702. 


1. The Executive Power intrusted 5. Act of Toleration. 


to the Prince of Orange. 6. Settlement of the Revenue. 
2. Declaration, and Bill of Rights. 7. Tricnnial Bill. 
3. Acts of Settlement. * 8. The Basis of the English Con- 
4, Municipal Institutions. stitution. 


1. The Executive Power intrusted to the Prince of Orange. 


The Prince of Orange, previous to his landing, published 
a proclamation, wherein, after referring to the surrenders and 
new grants, and other acts of tyranny, he stated, “‘ therefore 
it is that we have thought fit to go over to England, and we 
now think fit to declare, that this our expedition is intended 
for no other design but to have a free and lawful parliament 
assembled as soon as possible: and that in order to this, all 
the late charters, by which the election of burgesses is limited 
contrary to the ancient custom, shall be considered null, and 
of no force. And likewise all magistrates who have been 
unjustly turned out, shall forthwith resume their former 
employments; as well as all the burgesses of England shall 
return again to their ancient prescriptions and charters.” 

The lords spiritual and temporal, to the number of about | 
ninety, and an assembly of all who had sitten in any of King 
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Charles’s parliaments, with the lord mayor, aldermen, and 
fifty of the common council of London, solicited the Prince 
of Orange to take the administration of affairs, and to issue 
writs for a Convention Parliament in the usual manner. 

The Convention Parliament, when assembled, requested 
the Prince of Orange to retain the executive authority; and 
then proceeded to discuss the disposition of the crown. The 
commons resolved,—That King James IT. having endeavoured 
to subvert the constitution of the kingdom, by breaking the 
original contract betwixt king and people; and, by the advice 
of jesuits, and other wicked persons, having violated the fun- 
damental laws, and withdrawn himself out of the kingdom, 
has abdicated the government, and the throne is thereby 
vacant. 

Hobbes has justly observed, that ‘if any interest or passion 
were concerned in disputing the theorems of geometry, diffe- 
rent opinions would be maintained concerning thom;” it 
therefore cannot excite surprise that the political parties 
entered upon a lengthened debate, in which constitutional 
principles and common sense were discarded, as to the words 
‘“ abdicated” and “deserted.” But it was ultimately resolved, 
that William and Mary, Prince and Princess of Orange, be, 
and be declared King and Queen of England, France, and 
Ireland, and the dominions thereunto belonging, to hold the 
crown and dignity of the said kingdoms and dominions, to 
them the said prince and princess, during their lives, and the 
life of the survivor of them; and that the sole and full exer- 
cise of the regal power be only in, and executed by, the said 
Prince of Orange, in the names of the said prince and princess, 
during their joint lives; and after their decease, the said 
crown and regal dignity of the said kingdoms and dominions 
to be to the heirs of the body of the said princess; for default 
of such issue, to the Princess Anne of Denmark, and the heirs 
of her body; and for the default of such issue, to the heirs of 
the body of the said Prince of Orange. 

Such was the proper termination of that contest, which the 
House of Stuart had obstinately maintained against the liber- 
ties, and, of late, against the religion of England; or rather, 
of that far more ancient controversy between the crown and 
the people, which had never been wholly at rest since the 
reign of John; William III. being raised to the throne for 


Wisrram IIL 
1689—~1702. 


The Convention 
Parliament. 


Settlement of the 
crown. 


Principles under 


throne. ; 


Wiuiam III. 


1689—1702. 


Suspension of 
laws. 


Royal dispensa- 
tion. 


Court of high 
commission. 


Imposition of 
taxcs. 


Right to petition 
the king. 


Keeping a stand- 
ing army with- 
out consent of 
parliament. 


Election of mem- 
bers of parlia- 
ment. 


Freedom of 
speech. 


Exoessive pun- 
ishments. - 


Impanelling of 
jurors. 


472 THE HOUSE OF. STUART. (Cu. 


the sake of those liberties, by violating which his predecessor 
had forfeited it’. 


2. Declaration of Rights. 


The motive and the condition of the Act of Settlement, 
was the recognition by William of the “ Declaration of 
Rights,” which was presented to him before the two Houses 
of Parliament, in which it was declared,— 

That the pretended power of suspending laws, and tho 
execution of laws, by regal authority, without consent of par- 
liament, is illegal. 

That the pretended power of dispensing with laws by 
regal authority, as it hath been assumed and exercised of late, 
18 illegal. 

That the commission for erecting the late court of com- 
missioners for ecclesiastical causes, and all other commissions 
and courts of the like nature, are illegal and pernicious. 

That levying money for, or to the use of, the crown, by 
pretence of prerogative, without grant of parliament, for longer 
time, or in any other manner, than the same is, or shall be, 
granted, is illegal. 

That it is the right of the subjects to petition the king, and 
that all commitments or prosecutions for such petitions are 
illegal. | 

‘That the raising or keeping a standing army within the 
kingdom in time of peace, unless it be with the consent of 
parliament, is against law. 

That the subjects which are Protestants, may have arms 
for their defence, suitable to their conditions, and as allowed 
by law. 

That election of members of parliament ought to be free. 

That the freedom of speech, and debates or proceedings in 
parliament, ought not to be impeached or questioned in any 
court or place out of parliament. 

That excessive bail ought not to be required, nor excessive 
fines imposed, nor cruel and unusual punishments inflicted. 

That jurors ought to be duly impanelled and returned, and 
jurors which pass upon men in trials for high treason ought to 
be freeholders. 


3 Hallam’s Const. Hist. 135. 1 Trevor's Hist. William III. 346—377. 
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That all grants and promises of fines and forfeitures of par- 
ticular persons, before conviction, are illegal and void. 

And that, for redress of all grievances, and for the amending, 
strengthening, and preserving of the laws, parliaments ought 
to be held frequently. 

This declaration, with the settlement of the crown, were 
afterwards incorporated in a statute', known as the “ Bill of 
Rights,” but amended by two important provisions,— 

It being enacted, that all persons who shall hold commu- 
nion with the Church of Rome, or shall marry a papist, shall 
be excluded, and for ever incapable to possess, inherit, or 
enjoy, the crown and government of this realm; and in all 
such cases, the people of these realms shall be absolved from 
their allegiance, and the crown shall descend to the next heir. 

Instead of the indefinite language that had been used in the 
Declaration of Rights relative to the powers of dispensation, 
it was enacted, that no dispensation by “ non-obstante” to 
any statute should be allowed, without which our liberties 
would have rested upon a very insecure basis. 


3. Acts of Settlement. 


The settlement of the crown at the Revolution extended 
only to the descendants of William and Anne. Upon the 
death of the Duke of Gloucester, in 1700, it was determined, 
in order to destroy the hopes of the Jacobites, to make a new 
settlement of the crown on a Protestant line of princes. 

By the Act of Settlement’, that is by the sovereign will of 
parliament, all prior claims of inheritance to the throne of 
these realms, save that of the issue of King William and the 
Princess Anne, were annulled, and given to the Princess 
Sophia, and the heirs of her body, being Protestants: thus 
destroying all notions of hereditary or imprescriptable right to 
the British crown, and making the people’s choice the primary 
foundation of magistracy. 

The Bill of Rights had omitted some important matters, 
and new abuses had called for new remedies. Light articles 
were therefore inserted in the Act of Settlement, to take effect 
only from the commencement of the new limitation to the 
House of Hanover, and which were as follow :— 


1 | William and Mary, sess. 2, c. 2. 
1 Stat. 12 & 13 William [TI ¢. 2, 
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1. That whosoever shall hereafter come to the possession 
of this crown, shall join in communion with the Church of 
England as by law established. 

2. That in case the crown and imperial dignity of this 
realm shall hereafter come to any person not being a native of 
this kingdom of England, this nation be not obliged to engage 
in any war for the defence of any dominions or territories 
which do not belong to the crown of England, without the 
consent of parliament. 

3. That no person who shall hereafter come to the posses- 
sion of this crown, shall go out of the dominions of England, 
Scotland, or Ireland, without consent of parliament *. 

4. That from and after the time that the further limitation 
by this act shall take effect, all matters and things relating to 
the well governing of this kingdom, which are properly cog- 
nizable in the privy council by the laws and customs of this 
realm, shall be transacted there, and all resolutions taken 
thereupon shall be signed by such of the privy council as shall 
advise and consent to the same. 

5. That, after the said limitation shall take effect as afore- 
said, no person born out of the kingdoms of England, Scotland, 
or Jreland, or the dominions thereunto belonging (although he 
be naturalized, or made a denizen,—except such as are born 
of English parents), shall be capable to be of the privy 
council, or a member of either House of Parliament, or to 
enjoy any office or place of trust, either civil or military, or to 
have any grant of lands, tenements, or hereditaments, from 
the crown to himself, or to any other or others in trust for 
him?. 

6. That no person who has an office or placo of profit under 
the king, or receives a pension from the crown, shall be capable 
of serving as a member of the House of Commons. 

7. That after the said limitation shall take effect as afore- 
said, judges’ commissions be made quamdiu se bene gesserint, 
and their salaries ascertained and established; but, upon the 
address of both Houses of Parliament, it may be lawful 
to remove them. 


2 This was repealed by Stat. 1 George I. c. 51. 

® The Stat. 1 George I. Stat. 2, c. 4, enacts that no bill of naturalization 
shall be received without a clause disqualifying the party from sitting in 
parliament, “ for the better preserving the said clause in the said pet entire 
and inviolate.” 
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8. That no pardon under the great seal of England be 
pleadable to an impeachment by the commons in parliament. 

The first three articles, and the fifth, originated in the mis- 
trust which was entertained against the House of Hanover, 
and the employment of foreigners. 

With respect to the fourth article, it should be observed 
that, according to the original constitution of our monarchy, 
the king had his privy council composed of the great officers 
of state, and of such others as ho should summon to it, bound 
by an oath of fidelity and secrecy, by whom all affairs of 
weight, whether as to domestic or exterior policy, were debated 
for the most part in his presence, and determined, agreeably 
to his pleasure, by the vote of the major part. 

As early as the reign of Charles I. the privy council, even 
as it was then constituted, was too numerous for the practical 
administration of supreme power, and a select portion of that 
body, were, under the name of “cabinet council,” selected as 
more confidential advisers of the crown, and were previously 
consulted as to the policy to be pursued respecting such mea- 
sures as were to come under discussion. 
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from the privy council, and the exclusion of the latter from all 
business of state became more fully established. ‘‘ The method 
is this,” says a member in debate: ‘‘ things are concerted in 
the cabinet, and then brought to the council; such a thing is 
resolved in the cabinet, and brought and put on them for their 
assent, without showing any of the reasons. This has not 
been the method of England. If this method be, you will 
never know who gives advice*.” 

It was endeavoured to restore the ancient principle by the 
fourth provision in the Act of Settlement, that, after the 
accession of the House of Hanover, all resolutions as to 
government should be debated in the privy council, and signed 
by those present. But, from some unknown motives, this 
clause never came into operation, being repealed by the Stat. 
4 Anne, c. 8; 6 Anne, c. 7. ° 

The plans of government are now discussed and determined 
ina “cabinet council,” formed from the privy council; but 
the “cabinet” itself has no legal existence, and if a “ cabinet 
minister” were to give improper councils to his sovereign, 


“5 Parl. Hist. 731. 3 Hallam’s Const. Hist. 249. 
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unless a positive act of participation could be proved, or that 
he has committed himself by seal or signature, there is no law 
by which articles of impeachment could be drawn against him 
for sitting as a “cabinet minister,” and he would not be 
responsible as a privy councillor, because the mere fact of 
belonging to a body, would not be sufficient to assume a guilty 
responsibility®. 

Respecting the sixth article, it originated from the continued 
corruption of parliament, the reigning administration stifling 
the “patriotism” of its opponents by official appointments, 
and by bribes, which were taken from the “secret service 
money’;” and if these means had not been adopted, it 1s very 
questionable whether William would have been cnabled 
to have maintained his position. 

The opposition were desirous of reducing this influence, 
and the first instance of exclusion from the House of Com- 
mons, in consequence of employment, occurs in 1694, when, 
on the formation of a new board of revenue, for managing 
the stamp duties, its members were disqualified from having 
seats in the House’:—and by Stat. 11 & 12 Wilham III. 
c. 2, s. 150, a similar disability was extended to the commis- 
sloners, and some other officers of excise. 

It was soon perceived that the clause excluding all official 
personages from the House, was highly impracticable; and a 
repeal of the article took place in 1706, the commons being 
still determined to preserve the principle of limitation as to the 
number of placemen that should be capacitated. 

The Elouse of Commons introduced into the “Act of 
Security” a clause enumerating various persons who should be 
eligible to parliament; the principal officers of state, the com- 
missioners of treasury and admiralty, and a limited number 
of other placemen; this was successfully objected to by the 
lords, but two most important provisions were established, 

First, that every member of the House of Commons, 
accepting an office under the crown, except a higher commis- 
sion in the army, shall vacate his seat, and a new writ shall 
issue. 


5 11 Somers’ Tracts, 276. 


° & Parl. Hist. 807, 840, 841, 881, 900, 911, 933, Com. Journ. March 12, 
1694-5. 


* 3 Ilallam's Const. Hist. 257, 258, 
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Suconpiy, persons holding offices created since the 25th of 
October, 1705, were incapacitated from being elected, or re- 
elected members of parliament. They excluded at the same 
time all such as held pensions during the pleasure of the 
crown; and, to check the multiplication of placemen, enacted, 
that no greater number of commissioners should be appointed 
to execute any office, than had been employed in its execution 
at some time before that parliament®. 

It is impossible to question the policy of these enactments, 
for, as Algernon Sidney observes, ‘“‘ Men are naturally pro- 
pense to corruption; and if he, whose will and interest it is 
to corrupt them, be furnished with the means, he will never 
fail to do it. Power, honours, riches, and the pleasures that 
attend them, are the baits by which men are drawn to prefer 
a personal interest before the public good; and the number of 
those who covet them is so great, that he who abounds in them 
will be able to gain so many to his service as shall be sufficient 
to subdue the rest. It is hard to find a tyranny in the world 
that has not been introduced in this way:”—in truth, he who 
has tasted the sweets of dishonest and clandestine lucre would, 
in the words of the poet, be no more capable afterwards of 
abstaining from it, than a dog from his greasy offal. 

The Act of Settlement secured the independence of the 
judges by law, and confirmed their salaries; and no judge can 
be dismissed from office, except In consequence of a conviction 
for some offence, or the address of both Houses of parliament’; 
by which salutary enactment the judges are rendered inde- 
pendent of the crown. 

Louis XIV. having acknowledged the son of James as king 
of England, the most unequivocal renunciation of hereditary 
right, and support of the principles of the Revolution, became 
requisite; accordingly, the pretended king was attainted 
of high treason’*. It was made high treason to correspond 
with him, or remit money for his service; and an oath was 
required to be taken, not only by all civil officers, but by all 


8 Stat. 4 Anne, c. 8; 6 Anne, c. 7. . 

® Although the commissions of William appointing the judges, were 
“ quamdiu se bene gesserint,” yet he refused his assent, in 1692, to a bill that 
had passed both Houses, securing the independence of the judges by law, 
and confirming their salaries :—because, as Burnet (p. 86) says, it was repre- 
sented to the king by some of the judges themselves, that it was not fit they 
should be out of all dependance on the court. 

10 Stat. 13 William LIT. c. 3. 
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ecclesiastics, members of the universities, and schoolmasters, 
acknowledging ‘“* William as lawful and rightful king,” and 
denying any right or title in the pretended Prince of Wales”’. 

At the Revolution, the oath of allegiance differed from that 
which had been in use for six hundred years’*, the subject 
being only required, that ‘“ he would be faithful and bear true 
allegiance to the king,” without mentioning “his heirs,” or 
specifying in what that allegiance consisted. 

Eight bishops'*, about four hundred of the other clergy, for 
which they were very justly deposed, and the dissenting con- 
gregations, refused to transfer their allegiance from James I1., 
upon the ground that he remained their lawful sovereign, not- 
withstanding the enactments of the legislature, and from 
whence arose the denomination of non-jurors. 

The non-jurors considered the deposed prelates as the lawful 
bishops of their respective sees, and the new prelates as 
intruders. The former proceeded to found a new episcopal 
church, differing in some religious tenets and rites from the 
Anglican church; but this faction, although numerous at first, 
very soon dwindled into contempt and oblivion **. 

This was a wicked attempt by men, who were far from 
being considered the most eminent for their learning and 
capacities, to set up the sacerdotal order above all eivil power, 
and whose subsequent conduct was that of disloyal subjects. 
This schism might, from the strength of the presbyterians 
and papists, have destroyed the supremacy of the English 
Catholic church, by creating in it two distinct parties, and 
without the sacrifice of any religious principle :—because 
the authority by which every bishop or priest acts, is one 
which is derived by succession from the apostles, each suc- 
ceeding generation communicating to the next the authority 
under which they themselves had been acting: and the 
division of the country into dioceses and parishes is a civil 


1) Stat. 13 William III. c. 6. 

% The ancient oath contained a promise “to be true and faithful to the 
king and his heirs, and truth and faith to bear, of life, limb, and terrene 
honour, and not to know or hear of any ill or damage intended, without 
defending him therefrom.” 

18 The non-juring bishops were Sancroft ; Lloyd, Norwich; Turner, Ely ; 
Frampton, Gloucester; White, Peterborough; Kenn, Bath and Wells, 
These were ejected. Lake of Chichester, and Thomas of Worcester, had 
died in the mean time. 1 D’Oyley’s Sancroft, 447, 2 Short’s Church Hist. 
370. 

443 Builer’s Hist. Rom. Cath. 134. 
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arrangement which regulates the place where the individual 
shall exercise his ministry, but the civil power neither confers 
the ministerial authority, nor can alter it. 

When, therefore, the civil authority deprived these non- 
juring bishops of their temporal jurisdictions, it could not divest 
them of the sacred office to which they had been called’; and 
thus the temporal and spiritual authorities were in opposition, 
and, if the people had not experienced the wretchedness of 
republican and church tyranny, a civil war would have been 
the fatal result. 

The Church of England became, at the Revolution, an autho- 
rized and paid establishment, supported by government, but 
rendered incapable of persecution;—and its duties are to guard 
the spiritual concerns of the nation, by making us know our 
relative duties to God and our neighbour. 


4, Municipal Institutions. 


The letters issued by the Convention Parliament, contained 
a clause which was not in the resolutions of the House, nor in 
the address to the Prince of Orange, “‘ that the elections should 
be made by such persons only, as, according to the ancient 
laws and customs, of right, ought to choose members for parlia- 
ment;” and the direction of the letters was, ‘To the chief 
magistrate, or such others who had right to make return of 
members, according to the ancient usage, before the seizure or 
surrender of charters, made in the time of Charles IT.” 

The professions of the Prince of Orange, that the burgesses 
of England should return again to their ancient prescriptions 
and charters, united with the patriotism of the Convention 
Parliament, naturally begat hopes that all traces of the violent 
and unconstitutional acts relative to borough rights, which 
had arisen in the preceding reigns, would have been effaced,— 
so far from it, they received the stamp of legislative confirma- 
tion ;—and it is from the abuses that so arose, and were so 
confirmed, that the nation have, until the ‘“‘ Reform Act” and 
the ‘“ Municipal Corporation Act,” so bitterly complained. 

A considerable body of the landed proprietors, and other 
equally influential persons in cities and boroughs, preferred 
incurring positive, but known abuses, rather than incur the 


15 2 Short’s Church Hist. 873, 374. 
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peril of uncertain change for the amelioration of such abuses: 
the Whigs coincided in supporting such opinions, because their 
chief strength consisted in the protection of the select bodies, 
and the usurped rights of the non-residents; therefore the consti- 
tutional franchises of the nation were sacrificed to selfishness, 
and for the retention of power to a political party; in truth, 
it is a remarkable circumstance, that the “ friends of pure 
constitutional liberty” have never been in office,—for although 
all parties have been in power, all their measures have had 
only one tendency, viz., to retain office, and keep their oppo- 
nents out, with the smallest possible loss of influence to them- 
selves: and so it was in Rome,—even in the senate, Octavius 
had a party, Antony had a party, but the commonwealth 
had none; in fact, the war-whoop of “ patriotism” is in the 
political, like “‘ charity” in the religious system,—a cloak to 
hide a multitude of sins. 

William IIT. granted the smallest number of charters of 
any of his predecessors, from the time of King John. They 
did not, as appears from the Patent Rolls, exceed fourteen in 
number, viz., Fowey, London, Ludlow, Nottingham, Plymp- 
ton, Warwick, Colchester, Dunwich, Malmsbury, Iye, 
Hereford, Rumsey, Tewkesbury, and Deal. 

The first case in which the Convention Parliament had an 
opportunity of exemplifying the sincerity of their patriotism, 
was that of ‘“‘ Poole;” and the essential question was, who 
were the burgesses ?—-whether the right of election was in the 
mayor and burgesses only, or in the mayor, burgesses, and 
commonalty who paid scot and lot. 

The committee was composed of the following constitutional 
lawyers and statesmen, viz., Sir Richard Onslow, Sir George 
Treby, Colonel Sidney, Mr. Windham, Sir Robert Sawyer, 
Mr. Pollexfen, Mr. Godolphin, Mr. Hampden, Major Wild- 
man, Mr. St. John, and many others equally distinguished ; 
and the result of their investigation was, the affirming the 
elective franchise “‘in the mayor, burgesses, and commonalty 
paying scot and lot;” but the House itself, which had not 
inspected a single document, or heard the testimony of a single 
witness without condescending to afford a constitutional or 
plausible reason for disturbing the decision, but having only 
in view their political intrigues, to further which they were 
interested in supporting select bodies and non-residents, nega- 
tived the decision of the committee, and affirmed the right in 


VIL] THE HOUSE OF STUART. 48] 


the “ mayor and burgesses:” and the effect of such decision 
was this, that the next return which was made from “ Poole” 
assumes to have been made by the incorporated body,— 
emphatically so describing themselves,—as if the determina- 
tion of the House had been understood to give the right of 
election to the corporation. 

The burgesses of Dunwich were as effectually deprived of 
their constitutional rights by the Convention Parliament 
allowing the rights of the “‘ non-residents,” as they could have 
been by any of the Stuart charters. Thus, in 1670, no less 
than five hundred non-resident freemen were made,—forty- 
two of them at an ale-house,—at a period when there were 
not above forty residents; so that the responsible inhabitants 
of the borough had no essential voice in the election of those 
who called themselves their representatives’. 

In 1695 the question for the decision of the committee was, 
whether the elective franchise was exclusively vested in the 
burgesses inhabiting, or was likewise in the freemen who lived 
out of the borough, commonly called “ out-sitters?” But the 
committee, against evidence and common sense, admitted the 
rights of the freemen,—that is, recognizing a class of persons 
who were not the grantees of the charters, because they were 
‘ burgesses,” that is, freemen inhabiting within, and respon- 


16 This system of political depravity was almost universally exercised by 
the corporations at subsequent periods of our history :—thus, in 1711, one 
hundred and fifty-five voters were made for Carlisle, forty-one of whom 
had received their ffeedom after the teste of the writ, and thirty-two 
others immediately previous to the election, (M. & 8. List. Boroughs, 
2132) :—in 1716 many persons were admitted in Haverfordwest to their 
freedom, a short time before the election, at clandestine times, and in 
unusual places, the mayor declaring at a public-house, he would “ make 
as Many new burgesses as would serve his turn,” (ibid. 1763) :—in 1788 the 
mayor of Colchester corruptly adjourned the poll, for the purpose of 
granting the freedom to several persons, whom he afterwards suffered to 
vote, (ibid. 1964) :—and in Launceston the corporation agreed not to admit 
any freeman except of their own party, and to swear those they admitted, 
never to be against the mayor and aldermen, (ibid. 2007,) et etiam 1879, 
1886, 1960, 2231. 

As to the purity of burgage tenure, Last Grinstead, in 1803, will afford 
an illustration ; it appearing in evidence, that none of the voters had ever 
paid any quit-rents for their burgages, nor the land-tax, and that the houses 
were ‘assessed in the names of the persons from whom the titles were 
derived, and who were also at the expense of maintaining and repairing 
the buildings. No consideration was paid for the deeds, but the grantees, 
when they accepted the conveyances, signed a declaration of trust, as 
trustees for the grantor. None of the voters had possession of these 
deeds, but they were brought in a bag to the place of election by the agents 
of the grantors, and carried back by them in the same manner, (ibid. 1865). 
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for the burdens of the borough,—but the freemen were 
persons residing without or within the borough, but not con- 
tributing to its burdens; in fact, being a freeman was only a 
qualification precedent for burgess-ship. 

But the confusion respecting these terms has arisen from 
the agreements of the contending parties: thus, in Dunwich, 
in 1691, on an election petition, the term ‘“ burgess” was 
omitted; and it was agreed on both sides that the question 
was, whether the right was “in the freemen resident only, or 
in the freemen generally, whether resident or out-sitters?” 
and in other boroughs such agreements have been held by 
committees of the House of Commons, after a very short 
interval of time, to vest an absolute and exclusive right in 
such acknowledged class:—thus, in 1690, in the case of Thet- 
ford, the right was taken to be in the “select body,” upon 
the agreement of the parties; and so likewise in Salisbury 
and other places. 

These abuses in our municipal institutions may be chiefly 
ascribed to those most incompetent and expensive of all tri- 
bunals,—‘* Committees of the House of Commons,”—from 
their supposing that the privileges and liberties of boroughs 
differed from each other; their permitting the grossest usur- 
pations to be respected as prescriptive rights, as in the cases 
of “select bodies ” and ‘‘ non-residents ;” their putting a con- 
struction on particular words in charters, without regarding 
their spirit; their assuming that boroughs were created for 
any other purpose than for municipal police; and lastly, their 
allowing their decisions to be actuated by the profligacy of 
faction and selfish interests, unitod with an utter destitution 
of every principle founded upon equity, law, or common 
sense. 

The’ nearer we approach to individual responsibility in the 
executive or administrative, the nearer will be its approach 
to perfection: hence these constitutional defects arose from 
the want of individual responsibility,—for bodies of men, in 
their aggregate capacities, invariably perpetrate acts of which 
they would have scorned or trembled to be guilty in their indi- 
vidual characters. 

The reason that justice is so impartially administered in the 
superior courts of common law, arises from the individual and 
paid responsibility of the judges, and the public delivery of 
their judgments; if, for instance, instead of fifteen judges, 
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divided into three different courts, there was only one court 
composed of fifty judges, it would instantly become a mere 
party tribunal, and its judgments would be tainted with the 
basest alloy,—in fact, it would be a prototype of a committee 
of the House of Commons, which although composed of men 
of the highest honour as individuals, yet were their judgments 
always received with universal dissatisfaction; and no litigant 
party ever considered their redress or punishment of his wrongs 
as founded on the pure principles of justice. 


+ 


5. Act of Toleration. 


When a political junto is so much broken and reduced as 
to be no longer formidable, prudence seems to require that its 
members should not be pointed out by invidious distinctions, 
but that by gentle treatment they should be induced to lay 
aside their peculiar principles and opinions. But when the 
individuals of an unsuccessful party are still possessed of so 
much power, as to afford the prospect of rising to superiority 
in the state, it is vain to expect that their attachment will be 
secured by marks of confidence and favour. Hope co-operates 
with resentment, to keep alive the spirit of opposition, and 
the participation of honours and emoluments is only furnish- 
ing them with weapons for the destruction of their political 
enemies :—and it was upon these principles that the Act of 
Uniformity had been enacted, and that the Act of Toleration 
was now framed. 

When the Test Law was enacted, it was the intention of the 
House of Commons to relax the severities of the “ Act of 
Uniformity,” in favour of such ministers as might be induced 
to conform, by granting an. indulgence of worship to those 
who should persist in their separation. Upon the completion 
of the new settlement, it was determined, with the apparent 
concurrence of the church, to grant an indulgence to separate 
conventicles, and at the same time, by enlarging the terms of 
conformity, to bring back those whose differences were not 
irreconcileable, within the pale of the Anglican communion’. 

To effectuate such views, the “Act of Toleration” was 
passed, which exempts from the penalties of existing statutes 
against separate conventicles, or absence from the established 


1 3 Hallam’s Const. Hist. 231. 5 Parl. Hist. 184, 196, 212, 216. Kennet’s 
Compl, List. 557, 558. 
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worship, such as should take the oath of allegiance, and sub- 
scribe the declaration against popery, and such ministers of 
separate congregations as should subscribe the Thirty-nine 
Articles of the Church of England, except three, and part of 
a fourth. It gives also indulgence to Quakers without this 
condition. Meeting-houses are required to be registered, and 
are protected from insult by a penalty. No part of this 
toleration is extended to papists, or to such as deny the 
Trinity. 

The members of the Anglican church having ascertained 
that William had made promises to some of his allies, that he 
would relax the penal laws, was one of the causes which 
rendered him unpopular*. After the peace of Ryswick, many 
priests came over for the dissemination of treason, and thus in- 
duced the enactment of 11 & 12 William IIT. c. 2°, which, after 
offering a reward of 100/. to any informer against a priest ex- 
ercising his functions, enacts and adjudges, for such an offence, 
the penalty of perpetual imprisonment. It requires every 
person educated in the popish religion, or professing the same, 
within six months after he shall attain the age of eighteen 
years, to take the oaths of allegiance and supremacy, and sub- 
scribe the declaration set down in the act of Charles II. 
against transubstantiation, and the worship of saints ; in default 
of which he is incapacitated, not only from purchasing, but 
from inheriting or taking lands under any devise or limitation; 
and the next of kin, being a Protestant, was to enjoy such lands 
during his life*. 

Although the object of this statute was to expel the Roman 
Catholic proprietors of land, by rendering it necessary for 
them to sell their estate; its unjust severity was itself an 
antidote. The Roman Catholic landholders neither renounced 
their religion, nor abandoned their inheritances :—the judges 
put such a construction upon the clause of forfeiture as eluded 
its efficacy; so that there were scarce any instances of a. 
loss of property under this law. But the Roman Catholics, 
from their religion and their treasonable designs against the 
state, were, during the greater part of the eighteenth century, 
considered as a proscribed caste’. 


* 4 Burnet, 409. 5 6 Parl. Hist. 514. 

‘ This statute was repealed in 1779. 

* 3 Hallam’s Const. Hist. 242, 243. 2 Butler’s Mem. of Catholics, 64. 
3 Butler’s Hist. Roman Catholics, 137. 
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6. Settlement of the Revenue. 


There was no circumstance, which has contributed so 
much to the power of the House of Commons, as their “ ap- 
propriation of the supplies,” by which no administration can 
possibly subsist without its concurrence; nor can the session 
of parliament be intermitted for an entire year, without 
leaving both the naval and military force of the kingdom 
unprovided for. It had been generally adopted in the reign 
of Charles II.; but, from the Revolution, it has been inva- 
riably practised, and which prevents the revenue from being 
embezzled and misapplied. 

The principle adopted was, that the king’s regular and 
domestic expenses should be determined by a fixed annual 
sum, distinct from the other departments of the public service, 
and all to terminate with his life’; accordingly, since this 
period, the Commons have appropriated the yearly supplies to 
certain specified services; and an account of the application 
has been constantly submitted to both Houses, at the next 
session. 

The lords of the treasury, by a clause annually repeated in 
the Appropriation Act of every session, are forbidden, under 
severe penalties, to order, by their warrant, any moneys in 
the exchequer, so appropriated, to be issued for any other 
service, and the officers of the exchequer to obey any such 
warrant. 

In time of war, or in circumstances that may induce war, it 
has not been very uncommon to deviate a little from the 
rule of appropriation, by a grant of considerable sums on a 
vote of credit, which the crown is thus enabled to apply at 
ita discretion, during the recess of parliament, but the mi- 
nisters of the crown are responsible to parliament for its due 
application *. 

he commons also voted that a constant revenue of 
1,200,0002. should be established for the support of the crown 
in time of peace, 600,000. of which was to be appropriated 
to the king’s civil list, the remainder to the public service of 
government. The principle of these enactments being that 
they divided and separated from the crown, not the control 


1 § Parl. Hist. 193. 3 Hallam’s Const. 158 et seq. 
* 1 Wargrave's Juridical Arguments, 394. 3 Hatsell’s Preced. 80 et alibi. 
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and direction, but the payment of all the great and efficient 
services of the country”. 


7. Triennial Bill. 


The country had experienced the mischievous consequences 
which had arisen from the ‘“‘ Long Parliament” of Charles IT., 
and to provide against their recurrence, a bill was introduced 
for “‘ triennial parliaments,” in 1689, but it was lost by a pro- 
rogation; a similar measure passed by both Houses, in 1693, 
but to which the king refused his assent’; but, in 1694, this 
important measure became a statute, by which it was enacted, 
that a parliament should be held once in three years at least ; 
that no parliament should continue longer than three years 
at farthest, to be accounted from the first day of the first 
session*; but by 1 George I. Stat. 2, c. 38, parliaments aro to 
last for seven years, unless sooner dissolved. 

The annual assembly of parliament is however rendered 
necessary, in the first place, by the strict appropriation of the 
revenue according to votes of supply; and, secondly, by passing 
the Mutiny Bill, under which the army is held together, and 
subjected to military discipline, for a short time, seldom or 
never exceeding twelve months. 

These are the two effectual securities against military 
power; that no pay can be issued to the troops without a 
previous authorization by the commons in a committee of 
supply, and by both Houses in an act of appropriation; and 
that no officer or soldier can be punished for disobedience, nor 
any court martial held, without the annual re-enactment of 
the Mutiny Bill’. 

Thus it is strictly true, that, if the king were not to sum- 
mon parliament every year, his army would cease to have a 


® In the reign of George III., the ancient revenue of the crown was 
resigned, and a clear annual income was voted by parliament for the civil 
list of the king, being for the support of his majesty’s household, and also 
for defraying the expenses of certain civil servants, and was divided into 
certain classes, and an auditor appointed, but the principle of the civil 
government of the country being defrayed by the sovereign remained in 
force. 

In the reign of William IV., and also under Victoria, the civil list was 
released from all charges for civil services, and was confined entirely to such 
charges as related to the dignity, ease, and personal comfort of the sovereign. 

1 5 Parl. Hist. 754. , 

® Stat. 6 William and Mary, c.-2. 

+ 3 Hallam’s Const. Hist. 202, 203. 
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legal existence ; and the refusal of either House to concur in Wruan IIL. 
the Mutiny Bill would at once wrest the sword out of his _!6%9—1702. 


grasp. By the Bill of Rights, it is declared unlawful to keep 
any forces, in time of peace, without consent of parliament,— 
and this consent, by an invariable and wholesome usage, is 
given only from year to year. 


8. The Basis of the English Constitution. 


The principles embodied in the “ Acts of Settlement and Bill 
of Rights,” are the basis of the English Constitution, and 
from which England has acquired her present power, opulence, 
and glory, united with that species of well-regulated liberty, 
which is unconnected with licentiousness, and unspotted by 
crime :—and, in conclusion, adopting the language of Boling- 
broke, Let the illustrious and royal House, that hath been called 
to the government of these kingdoms, govern them till time 
shall be no more. But let tho spirit, as well as the letter of 
the constitution, they are entrusted to preserve, be, as it ought 
to be, and as we promise ourselves, it will be, the sole rule of 
their government, and the sole support of their power; and 
whatever happens inthe course of human contingencies, what- 
ever be the fate of particular persons, of houses, or families, 
let the liberties of Great Britain be immortal. 
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